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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AlD LICENSIIG APPFAL BQARD

In the Matter of:
METROPOLITAN EDISON COMPANTY,

(Three Mile Island Nuclear : Docket No. 50-289
Station, Unit No. 1) : (Restart)

COMMDIWEALTH OF PENNSYLVANTA'S
COMENTS TO ATQMIC SAFETY AND LICENSING
APPEAL BOARD'S ORDER OF JWNE 16, 1983

In its Order of June 16, 1983, concerning the motions to reopen the

record filed by the Aamodts and Three !Mile Island Alert, the Atomic
Safety and Licensing Appeal Board (''the Board') solicited comments on
three matters which, although not specifically raised in the motions,
potentially bear on their disposition. These three issues involve:

1) comments by an NRC Staff member that since 1980 the Staff had been
aware that leak rates were falsified; 2) the NRC Staff's proposal to
separate the issue of past performance of individuals from that of
management competence in determining whether restart should be
inmediately effective; and 3) GPU's informing NRC Chairman Palladino of
various management changes which will be effected prior to restart. The
Comorwealth of Pennsylvania ("'Commormwealth'') filed with the Commission
on June 2, 1933 Supplemental Couments on the Inmediate Effectiveness of
Partial Initial Decisions Regarding Management Issues ('‘Supplemental
Comments'') in response to the Commission's anticipatory order of May 23,
1983, requesting comments on the May 24, 1983 briefing of the Commission
by the Staff. The Commonwealth's Supplemental Comments focused specifically

upon the five issues raised, bui not resolved by the Staff, in its
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review of GPU's management integrity and competence. The Conmonwealth's
comments raise the same generic concerns as the issues on which the
Board is now soliciting coments and, therefore, those comments, a copy
of which is attached, will serve as the basis of the Commonwealth's
response to this Board's June 16, 1983 Order. In particular, the
Comormvealth stated in the first paragraph of its Supplamental Comments
that:

The Commonwealth urges herein that the
Commission defer consideration of the
immediate effectiveness of the Licensing
Board's management decision(s) pending a
camplete review by the Appeal Board of
the open issues raised by the Staff.

As stated consistently by Governor Thomburgh, the Commorwealth
believes that the Commission must provide adequate assurances that TMI
Unit 1 can be operated safely before the Comiission authorizes any
resunption of operations. The Appeal Board now has before it for review
the managerent competence and integrity issues in at least the following
four different contexts:

1. The final results of the NRC Staff ''Program to
Revalidate NRC Staff Position Supporting TMI-1
Restart in Light of Management Integrity" including
those contained in the GPU v. B&W transcript and
the Inspection Report No. 50-289/83-10.

2. 'The five issues identified by William J. Dircks
in his memorandum of May 19, 1983, to the
Conmnission as not having been addressed by the
NRC Staff in its revalidation effort, and the
supplamental comments regarding these five issues
transmitted by Mr. Dircks to the Conmission by
memorandum dated June 7, 1983.

3. The three Motions to Reopen the Record and the
"three matters not expressly raised in the motions
[which] may have a “earing on this disposition" as
contained in the Appeil Board's June 16, 1983 Order.



4. The specific remaining outstanding issues raised
by the Commorwealth in its Exceptions to the
Partial Initial Decision (Reopened Proceeding)
on management competence and integrity filed on

August 20, 1982.

The Commorwealth believes that the Appeal Board should review and
decide or otherwise establish a process to bring to a close and decide
all of these and other issues related to GPU management competence and
integrity. The public is entitled to a coherent disposition and
explanation of all these issues by the Conmission in any decision regarding
GPU's management integrity and competence. To the extent that the
Appeal Board can simplify and structure the cutstanding issues for the
Commission, it will be doing an enormous service, not only for the
parties, but also for the public.

The NRC has preempted the area of health and safety. It is the
NRC's statutory responsibility to undertake all necessary staff analysis
and reviews, to inpose all necessary conditions on licenses and to
decide all disputed issues related to the safe design and operation of a
nuclear generating unit. When the NRC Staff raises issues of safety as
it has done here, the NRC Staff should work to focus and resolve the
issues. Neither intervenors nor interested states should have to carry
the burden of organizing or focusing relevant safety and legal issues
for hearing and resolution.

In sumary, it ie the responsibility of the NRC, in all of its
component parts--the Staff, the Atomic Safety and Licensing Board, the
Atomic Safety and Licensing Appeal Board, and the Commissioners
themselves--to assure the public that a licensed facility has been
safely designed and can be safely operated by the licensee. The NRC
has taken a first step toward focusing these issues by deciding on June



28, 1983: (1) to postpone voting on restart of T'I Unit 1 until issues
of management competence and integrity have been resolved and (2) to
consider issues of employee wrongdoing and management integrity together
rather than separately. It is incumbent upon the component parts of
the NRC to now follow the NRC's initiative.

Conclusion

The present record and related decisions do not assure the public
in Central Pemnsylvania and elsevhere that TMI Unit 1, if allowed to
restart by the Conmission, will be safely operated and pose nc threat to
its neighbors. The Commornwealth urges the Appeal Board to take whatever
action it deams necessary to foreclose the risk of any hazard and to
assure the public that, if ™I Unit 1 is allowed to resturt, it will
pose no risk to the health and safety of the commmity s.urrounding it.

Respectfully sabmitted,
FOR THE OOIPMONWEALTH OF PENNSYLVANIA

sy sy Lo

Chief Counsel
Department of Envirommental Resources
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June 2, 1983

Dr. Nunzio J. Palladino
Chairman

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Mr. Chairman:
I am writing because of suggestions that the time has come

for your commission .to authorize restart of the Unit 1 nuclear
generation station at Three Mile Island.

Nearly four years ago, 1 asked this commission to postpone
any decision regarding Unit 1 restart because a number of
serious health, safety, environmental, operational, management
and other issues had yet to be resolved. 1 believe the
commission acted in the public interest at that time by post-
poning its restart decision.

Nearly two and one-half years later, on Nov. 24, 1981, 1
repcated to this commission my concern that any action by the
NRC to allow restart of TMI Unit 1 be preceded by adequate
assurances that this facility can be operated safely.

Today, more than four years after the March 28, 1979
accident at the ncarby TMI Unit 2 facility, I must advise you
that while progress has been made, adequate safety assurances
have not been fuily provided with regard to Unit 1, either to me
or to the people of this area.

My reservations are now principally focused on the poss-
ibility, to which this Commonwealth has objected, that TMI-1
would be oper.ted by persons found to have cheated on their
qualifying examinations, the possibility, raised by engineering
technicians and others, that the radiation cleanup of the
damaged TMI-Unit 2 may not be proceeding as safely as it should,
and the possibility, raised last month by the NRC staff itself,
that the levels of operator competence and integrity at TMI may
not be as high as those which the public is entitled to expect.

-more+-
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Left unresolved, these kinds of questions also could
seriously jeopardize the substantial progress we have made in
ensuring that the Unit 2 cleanup will be adequately funded under
the cost-sharing plan [ advanced in 1981.

——————

I believe, in fact, that all of these concerns bear on the
safety assurances I have directed this Commonwealth to seek
since 1979.

A prompt, thorough and effective investigation and public
resolution ¢f those issues raised in the Commonwealth's appeal
of August 20, 1982, and those raised by your staff and by
workers at the plant itself, is absovlutely essential tefore this

commission seriously entertains any action with regard to
restart.,

Before these issues are resolved, 1 w~uld find it dis-
turbing, indeed, for the commission to take 47tion on restart.
I would find it particularly inappropriate for The commission to
take such action prior to hearing this Commonwea.th's appeal on
the operator cheating issue.

On behalf of all who live within the shadow of Three Mile
Island, all who believe that public health and safety must be
the first concern of those who sce a future for commercial
nuclear power, and on behalf of the integrity of the commission
and the regulatory process it represents, I once again urge you
and your colleagues to postpone any decision on restart until

these issues have been satisfactorily addressed and resolved.
-~

Dick Thor
Governor

cc: Commissioner Gilinsky
Commissioner Ahearne
Commissicner Roberts
Commission®r Asselstine
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COMMONWEALTH OF PENNSYLVANIA'S SUPPLEMENTAL COMMENT'S
ON THE IMMEDIATE EFFECTIVENESS OF
PARTIAL INITIAL DECISIONS REGARDING MANAGEMENT ISSUES

This docurent is submitted in response to the Cammission's May 23,
1983 Order soliciting caments on the May 24, 1983 Cammission briefing.
Since the Cc;tmomealth believes that the open :ssues raised by the Staff
in the May 24 briefing and in the May 19, 1983 memorandum from William
J. Dircks to the Comission have a direct bearing on the restart managcmnent
issues currently pending before the Atamic Safety and Licensing Appeal
Board, these caments are respectfully sulmitted as supplemental
immediate effectiveness conments for the Camnission's consideration.
The Camonwealth urges herein that the Comission defer consideration
of ‘he inmediate effectiveness of the Licensing Board's management
decisions pending a canplete review by the Appeal Board of the open
issues raised by the Staff.

On August 20, 1982, the Camonwealth filed caments regarding
the immediate effectiveness of the ASLB Partial Initial Decision (PID) on
Operator cheating issues (Reopened Proceeding) (dated July 27, 1982).
These caments argued that the integrity of those responsible for the
operation of TMI-1 was critical to plant safety, and that individuals

with a demonstrated lack of integrity should not be permitted to cperate




the plant. The Camonwealth's caments also argued that a decision on
restart must be prediofzted upon reasorable assurances regarding the
adequacy of GPU's operator training program. Issues raised recently
by the Staff renew these concerns and pose additional uncertainties
regarding the ability of GPU to operate T™I-1 safely. Most importantly,
the Staff states that it "can draw no conclusion regarding management
integrity at this time." The Cammonwealth's argument that integrity
is critical to plant safety is particularly campelling with respect
to the Licensee's top management officials, who have the ultimate
responsibility in the GPU organization for easuring that public health
and safety is protected. The Commonwealth will not support the restart
of TMI-1 until it receives adequate assurances from the Commission that
the management of GPU Nuclear Corporation is willing and able to operate
the plant in a safe and cawpetent manner. The public deserves no less.
The nexus of the five issues raised by the Staff to matters that
are currently pending in the restart proceeding is addressed below.

1. The veracity of the Hartman allegations. The PID on

management issues addressed the Hartman leak rate allegations briefly,
at §4504-505. Based on the limited information available to the Board
in Supplements to the Staff's Restart Evaluation Report, the Board
concluded that there was "no basis to conclude that restart should not
be permitted until the DQJ investigation is corplete.” Id. 4505.
However, the Staff Restart Evaluation Report only stated, that it

had identified "a number of apparent problems related to procedure
adherence." 1Id. Y504, quoting Staff Ex. 13 (Restart Evaluation Report,

Supplement 2), at 9-10. In fact, as reported to the Camission in the



May 24, 1983 briefing, the Staff had concluded by April of 1980 that
Licensee's personnel had falsified leak rate data prior to the ™I-2

accident. Tr. 13-16 (;’artin). The significance of potential evidence
regarding the intentional falsification of safety-relatcd test data is far
greater than "apparent problems related to procedure adherence," as reported
by the Staff in the Restart Evaluation Report and relied upon by the Licensing
Board in the PID. There is also reason to questicn the Staff's conclusion, as
quoted and relied upon by the Licensing Board, that "there appears to be no
direct connection with the Unit 2 accident." Id. ¥504. First, falsification
of test data by Licensee personnel goes directly to the issue of management
integrity, which as arqued above, is critical to plant safety. Second, it is

apparent from the GPU v. B & W court proceeding that at least B&W's attorneys

felt that the leak rate falsification issue provided evidence that the T™I-2
accident resulted, in part, fram GPU management deficiencies. Third, the

leak rate issue is relevant to GPU's maintenance practices, which were liti-
gated before the ASLB. The general issue of GPU's failure to correct plant
safety-related maintenance problems was addressed squarely in the Restart
Proceeding. The Licensing Board's decision on these issucs was clearly based
on incanplete evidence. The Staff's treatment of the Hartman evidence may have
materially affocted the Licensing Board's decision in the case. Therefore,

the PID should not be made inmediately effective until these issues are resolved

2., Statements on the record of the GPU v, B&W court proceeding.

Although the Staff's references to the B&W transcript are somewhat
vague, it is clear that at least part of the information under review

by the Staff is relevant to issues in the Restart Proceeding. Page 2,

information relevant to the integrity of Licensee's program for the

™



recnialification of licensed operators. The adequacy of Licensee's
operator training and retraining programs was addressed in the

original management PID (441€3-276), the April 28, 1982 Repert of the
Special Master (44238-251) and the July 27, 1982 PID (Reopened Proceeding
(Y92321-47)). The new information alluded to by the Staff is clearly
relevant to these decisions, and to the overall question of whether

there is reasonable assurance that GPU's licensed operators are adequately
tiained to operate TMI-1 safely. Until these questions are adequately
resolved, neither the August 27, 1981, nor the July 27, 1982 PID should
became immediately effective.

.

3. The Parks and King allegations. Short-term order item 6

of the Commission's August 9, 1979 Order and Notice of Hearing required
the Licensee Lo "demonstrate his managerial capability and resources to
cperate Unit 1 while maintaining Unit 2 in a safe configuration and
carrying out the planned decontamination and/or restoration activities..."
Thus, the management campetence and integrity of the Licensee to operate
Unit 1 safely are clearly linked in the Restart Proceeding to management
capabilities at Unit 2. The issues raised in the polar crane affidavits,
in turn, plainly challenge both the management integrity and campetence
of the Licensee to conduct the Unit 2 clean-up. The following broad
allegations in the Parks and Gischel affidavits are particularly disturbing:

"I am submitting this statement to express my

personal knowledge and concerns that the

management of Three Mile Island-Unit 2 (TMI) has

sacrificed its own system of safety-related

checks and balances for T™I cleanup activities

in order to meet unrealistic time schedules and

in the process equipment has been modified and
snap judgments made without Proper engineering

-4~



analysis, quality assurance (Qh) steps have
intentionally been skipped and totally
circurvented, rules and documents have been
changed after the fact to justify QA violations,
and those who have defended the normal system
of nuclear irdustry checks and balances have
faced pressure, intimidation and retaliation
which stripped them of the authority to function
as viable members of the management team, I

am among those who have suffered this fate.
Quality Assurance violations include many other
issues of which I am aware but do not have
personal knowledge,"

(Parks) .

"Based on my observations, I believe that the
TMI-2 accident was due to a "people" problen
that must have begun before the accident, and
stili exists,.. The present mentality at the
Island enmphasizes shortcuts, expediency and
disdain for professional standards."

(Gischel).

Although the issues raised in the Parks and Gischel affidavits relate

solely to TMI-2, the generic management issues are precisely the same as

those raised in the Restart Proceeding. In the Restart Proceeding,

G argued that deficiencies in its Quality Assurance/Quality Control
pProcedures and attitudes have been corrected through the use of new

management structures and procedures. Evidence that these new procedures

may not have worked at TMI-2 is certainly pertinent to a determination of
whether or not the procedures are working and will work at T™I-1 in the event of
a restart. Substantial plant modifications have been made to support

restart, all of which require the application of QA/QC procedures.
The polar crane allegations are relevant to the Restart Proceeding
for a number of additional issues. The Commission clearly linked GPU's
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Assurance, both of which bear the fundamental QA/QC review responsibilities

within the corporation, function independent of the onsite Unit 1 and
Unit 2 organizations and are supposed to regulate QA/QC at beth units.
Breakdowns in QA/QC procedures at Unit 2 are therefore related to
potential deficiencies at Unit 1. (There are many other examples of
technical resources common to both units and which have an indirect
responsibility for quality assurance, such as the Division of Technical
Services in the GPU Nuclear Corporation.)

Third, GPU presented evidence during the Fostart Proceeding that
quality assurance deficiencies would be remedied by new onsite proredures,
Although different personnel may serve these functions at Unit 1 and
Unit 2, evidence of breakdowns in the procedures at Unit 2 indicate that
GPU's new management structure has not necessarily resolved manageanent
difficulties at the Island. One example is the Plant Operations Review
Camittee (PORC), which is intended to serve as a day-to-day quality
assurance review camittee at the Island. The effectiveness of the
Unit 2 PORC was challenged strongly in the Parks affidavit. Another
example is the "ombudsman" procecdure, which was established to ensure
that concerned campany enployees have an opportunity to resolve safety-
related prcblems without fears of reprisals or intimidation by campany
management. It is evident that the ombudsman procedure did not work,
or was not allowed to work, at Unit 2.

The Commonwealth does not wish to imply that any firm conclusions
can be drawn at this time on the basis of the affidavits. The motives
of the individuals bringing the charges and the veracity of their
allegations have not been challenged. Nor has GPU been given a proper

opportunity to rebut these claims. However, the issues raised have



extremely important potential ramifications regarding the overall
management integrity and capetence of GPU Nuclear Corporation. These
issues should be fully aired prior to restart. The Licensing Board's
managenent PIL cannot be given immediate effectiveness under these

circunstances.

4. (oncems raised by the BETA and RHR reports. A large

nunber of issues and open questions in the GPU consultants' reports
relate to issues before the Appeal Board, and rontradict or qualify

many of the conclusions reached in the management PID. Allhough it
would be inpossible to catalog the nexus between ecach item in these
reports to the Restart Proceeding at this time, deferral of the
Camission's immediate effectiveness decision on the management PID

is warranted pendirg an in-depth review of these issues by the Staff,

the parties, and the Appeal Board. The Commonwealth is particularly
concerned with alleg: tions in the BETA report regarding plant maintenance,
quality assurance, and operator training, all of whichk are critical to

plant safety.

5. Failure to Notify the Commission or Appeal Board of

Relevant and Material Information. The Commonwealth is perhaps most

concerned by the Staff's allegation regarding the Licensee's failure
O pranptly notify the NRC of potentially relevant and material
information. It is a fundamental principle of NIC regulatory policy

that Licensee's have an aftirmative duty to come forward with all
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CERTIFICATE CF SERVICE

I hereby certify that copies of the Commonwealth's letter to
the Secretaxy of the Camnission, with attachments, were served on
the persons on the attached service list this 2nd day of June, 1983.
Persons identified by an asterisk were served by Federal Express.
All other persons were served by deposit in the U. S. Mail, first

class, postage prepaid.

Robert W. Ad]
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CERTIFICATE OF SERVICE

This is to certify that the foregoing "'Conmonwealth of Pernsylvania's
Comments on the Atomic Safety and Licensing Appeal Board's Order of June
16, 1983" was served on the persons on the attached service by deposit
in the U.S. mail, first class postage prepaid.

N ey

E’LGAS R.
Chief Counse
Department ofkm.rc:mental sources

Date: June 30, 1983
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