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THE CLEVELAND ELECTRIC
COMPANY
THE TOLEDO EDIBON COMPANY
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Toledo Edison Company (collectively, *Applicants”). AMP-Ohio

asks that the ASLB: (1) reject Applicants’ request that the
Board answer in the affirmative the “bedrock” legal issue; 2/
(2) answer the *bedrock” legal issue in the negative; and

(3) terminate this proceeding.

Background

Applicants’ January 6, 1992 motion is the latest chapter
in their continuing effort to avoid the antitrust conditions
imposed by the Nuclear Regulatory Commission (*NRC*) in 1979 upon
the Perry and Davis~Besse nuclear power station licenses. 3}/
Applicants have previously failed tec convince the NRC Staff, the
Director of the Office of Nuclear Reactor Regulation, and the
Department of Justice that Congress intended for nuclear power |
plant antitrust license conditions to come and go from moment-to=-
moment, depending upon the relative price of nuclear power

vis-a-vis alternatives. The reason Applicants have thus far been

2/ As stated in Applicants’ motion, the bedrock issue is the
following:

Is the Commission without authority as a

matter of law under Section 105 of the Atomic

Encrgz Act to retain the antitrust license

conditions contained in an operating license

if it finds that the actual cost of 1b
electricity from the licensed nuclear power

plant is higher than the cost of electricity

from alternative sources, all as appropriately

measured and compared?

Brief at 2 (footnot2 omittad).
(Davis-Besse Nuclear Power Station, Units 1,

3/ Toledo Edison Co.
¢ and 3), ALAB-560, 10 N0C 265 (1979), aff’g LBP-77-1, 5 NRC 133
(1977) .
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unsuccessful is that their argument is wrong, whether zonsidered
from the perspectives of statutory analysis, legislative history
analysis, regulatory analysis, or common sense, While lengthy,
Applicants’ latest brief adds nothing new. Applicants’ position
is no more valid now than when it was first advanced.

As has been the case in previous phases of this
proceeding, AMP-Ohio understands that the city of Cleveland, Ohio
(*Cleveland”) will also be filing in opposition to Applicants’
motion. AMP-Ohio will try not to replicate Cleveland’s effort
(though there will be some overlap, as both responses are being
filed on the same day), but will instead elaborate on our joint
position in a few areas, including the specific impact of the
requested relief on AMP-Ohic and the urgent need for continuation
of the antitrust conditions. Indeed, as recounted jnfra, there
appears to be as much (if not more) reason today than there was
in 1979 to impose stringent antitrust conditiors upon the

Applicants. &4/

fummary of Position
Putting aside for a moment arguments over statutory

analysis, legislative history and the equal protection clause of

4/ AMP-Ohio’s failure to duplicate Cleveland’s efforts should be
understood as AMP-Ohio’s recognition that redundancy is
counterproductive and not as a reflection of minimal interest in
the ocutcome of this proceeding. Just the opposite is the case,
for AMP-Ohio is dosgcratoly concerned that the license conditions
imposed on the Applicants remain in effect. Indeed, AMP-Ohio
fears that if those license conditions are suspended, the great
strides made since the late 1970s to reverse the ill effects of
the Applicants’ anticompetitive conduct (found and described at
length in the earlier decisions in this docket) will be reversed.



the U.S. Constitution, there is a simple reason why Applicants’
motion must be denied: their position makes no sense. In order
to operate effectively, util’.ty s -~ whether licensees or
customers -- must make long-term generation and power supply
planning decisions., For example, in deciding to a build a
particular generating facility, a utility makes a determination
that the plant will be eccnomic (vis-a-vis alternatives) over the
course of its commercial life, if net for every moment the plant
is in commercial service. Such decisions are directly affected
by the ability of a customer or a licensee to rely upon the
existence (or aksence) of conditions contained in a nuclear power
plant license.

Applicants nonetheless argue that Congress was so
ignorant about the realities of the electric industry that it
enacted legislation requiring the NRC to eliminate antitrust
license conditions if at any point during the life of the
licensed nuclear facility the costs of its power and energy dip
below that of alternative resources. The basis for this
contention is the claim that Section 105(c) of the Atocmic Energy
Act, 42 U,8.C. § 2135(c), allows the NRC to impose antitrust
conditions upon nuclear plant licensees only where there is a
cost advantage to the nuclear Lower and energy generated at the
licensed facility as compared with alternatives. Thus, even if
the NRC has, as it does here, unchallenged evidence *that the

licensee has been and continues to be engaged in anticompetitive

conduct, the Commission is (in the Applicants’ view) powerless to




continue antitrust conditions where the licensee’s nuclear power
is not "low cost.”

Tf Congress truly intended to limit the NRC’s antitrust
authority in a way which could have such disruptive,
anticompetitive and long-term effects on utilities and their
planning processes, the Applicants should be able to cite to
specific statutory language or portions of legislative history
evidencing such a desire (or even expectation) on the part of
Congress. The Applicants have presented no such evidence. 1If
Congress intended that the NRC be required to switch license
conditions on or off with each rise or fall in nuclear power
costs (and there will surely be relative cost increases and
decreases over the course of a 40-year license), one would expect
the Applicants to be able to demonstrate that the language of
Section 105(c) requires the NRC to review and evaluate relative
generation costs, or at least to consult with ti:~ Federal Energy
Regulatory Commission ("FERC”") or other federal agencies
regarding the costs of alternative resources. No such
demonstration has been attempted, because no supporting evidence
exists.

To the contrary, there is much evidence that Congress
did not intend that the NRC be available to monitor electric
power and energy costs over several decades, and to suspend or
reimpose conditions as the econcmics of the utility industry
change. As will be explained in the sections which follow:

1. While Congress (like others) may have expected that

nuclear power would be low cost relative to other options,



Section 105 does not impose as a condition precedent upon NRC
action the cbligation to determine, as an initial or continuing
matter, that the licensed nuclear plant is producing low-cost
power. Applicants’ motion is in reality an impermissi‘le request
for an administrative modification of the statute, The Atomic
Energy Act may be modified only by Congress, not the NRC.

2. The NRC Staff’s interpretation of Section 105 (supported
by the Department of Justice), under which the Commission can
continue antitrust conditions whether or not nuclear power
remains a relatively low cost option, is consistent with prior
and current administrative interpretation of the law.

3. The earlier NRC decisions explaining the bases for the
conditions which Applicants now seek to evade demonstrate why the
imposition of antitrust conditions cannot depend solely upon cost
considerations.

4. Applicants do not challenge the continuing validity of
earlier findings of anticompetitive conduct on their part.

Indeed a review of Applicants’ conduct in recent years vis-a-vis
AMP-0Ohio demonstrates the need for continued enforcement, not
abandonment, of the conditions.

5. Acceptance of Applicants’ position would render the
4RC’s antitrust conditioning authority meaningless and defeat the
pro-competition purpose of the statute. If the conditions can be
suspended (and presumably reimposed) based on current (and
changing) power costs, the conditions will have no practical

value to customers and may well be detrimental to licensees.




Argument
b o NEITHER SECTION 105(C) NOR ITS LEGISLATIVE HISTORY
SUPPORTS APPLICANTS'’ REQUESTED RESTRICTION UPON THE NRC’S
AUTHORITY TO IMPOSE OR CONTINUE ANTITRUST CONDITIONS

While an evaluation of Section 105(c) must, of course,
begin with the statute itself, 5/ Applicants state at the ocutset
(Motion at 5) that their interpretation is not based on the
statutory language. Thus, Applicants argue the *universally
anticipated economic superiority of nuclear power plants
generally ... was the necessary predicate for the imposition of
antitrust license conditions,” basing this contention on *the
legislative history of Section 105(¢) ..., the record of the
proceedings imposing the license conditions, and judicial and
administrative applications of Section 105(¢) .....* Id.

It is easy to see why the Applicants are uninterested in
the language of Section 105(c). Section 105(c) plainly does not
require a finding that a nuclear plant produce relatively "low
cost” power during every moment of commercial operation as a
continuing prerequisite for the imposition and centinuation of
antitrust conditions. The statute states that to require license
conditions the NRC must make a *"finding as to whether the
activities under the license would create or maintain a situation

inconsistent with the antitrust laws .....”"” 42 U.S.C.

5/ Applicants allege agreement with the principle that statutory
construction begins with the language of the statute (Motion at
34 n.76), but then ignore the point, claimirng Chat statutory
language is only a "primary” but not "exclusive” source of
understanding.



§ 2135(¢)(5). In the event the NRC makes a “finding ... in the
affirmative(,)” it has the authority to *issue a license with
such conditions as it deems appropriate.® Section 105(c) (6),
42 U.8.C. § 2135(c)(6). As explained by the Antitrust Division
of the Department of Justice (in its June 13, 1990 letter to
Dr. Thomas Murley) and subsequently endorsed by Dr. Murley, the
NRC’s Director of the Office of Nuclear Reactor Regulation (in
his April 24, 1991 letter rejecting Applicants’ position):

This broad standard (in Section 105(c¢)]
invests the NRC with the responsibility to
determine, on a case by case basis, whether
ownership of a particular Ylant b{ a
particular utility system is likely to have
anticompetitive effects of the type the
antitrust laws are intended to remnd¥. The
statute directs the NRC not only to look
forward to determine if any anticompetitive
situation could arise, but also to look at the

: past to see if ‘an anticompetitive climate

! exists and to see if the applican: has acted
in an anticompetitive manner.’ 4§/

4/ Alabama Power Co. v. NRC, 692 F.2d 1362,
1367~68 (11th Cir. 1982), cert. denied, 464

U.85. 816 (19813).
DOJ letter at 2-3, guoted in NRC Staff’s April 24, 1991
Evaluation of Applicants’ Position (*NRC Staff Evaluation®), at
4.

Nor does Applicants’ lengthy analysis of legislati-
history (Motion at 35-47) demonstrate the correctness of their
position, for at most this presentation shows that Congress

expected that nuclear power would be significantly less expensive




than alternatives. ¢/ Even if this assumption is correct, more
is needed before the Applicants can leap from a congressional
expectation to the conclusion (Motion at 33) that a nuclear plant
*mjust [plroduce (ljow-[c)ost (plower” in order to create a
situation inconsistent with the antitrust laws. As explained by
both the NRC Staff and the DOJ, Congress did not make
demonstration of the cost superiority of nuclear powver a
prerequisite for the NRC’s exercise of its conditioning
authority. NRC Staff Evaluation at 8; DOJ Letter at 2.

Indeed, Applicants point out that Joint Committee
Report, the acknowledged “*best source of legislative history” for
the 1970 amendments to the Atomic Energy Act (including Section
105(¢c)) 2/ *"does not address what it means when it refers to
‘antitrust considerations in relation to the strengthening of
free competition in free enterprise ....’" 8/ Similarly, the DOJ
noted that the *Joint Committee Report, in discussing the
language that was enacted, does not suggest that anticompetitive
effects must be traceable to a finding that the nuclear plant
will be low cost. 1In fact, cost is not mentioned at all,...”
DOJ Letter at :. The failure of Congress to specify, in either
the statute or the Joint Committee Report, the factual

6/ See e.9., Motion at 45, where Applicants twice refer to
Congress’ *expectation” that nuclear power would be low in cost.

i/ Al“é&%szﬁ:ﬁxﬁﬁ*"i*‘uxg' 692 F.2d 1362, 1368 (11th Cir.
1982), , 464 U.S, 816 (1983).

§/ Motion at 135-36, guoting Atomic Energy - Utilization for

ci Commercial Purposes, H.R. Rep. No. 1470, 91st
Cong., 1lst Secs. (1970), reprinted in 1970 U.S.C.C.A.N. 4981,
4994-95,
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preregquisites for antitrust conditions makes it impossible to
conclude, as Applicants do, that “"relative cost is the only
essential variable in nuclear power plant operations in
determining ‘whether the activities under the license would
create or maintain a situation inconsistent with the antitrust
laws. * (Motion at 33, emphasis in original). Instead, it makes
more likely the conclusion that Section 105(c) "invests the NRC”
with the broader responsibility to determine “whether ownership
of a particular plant ... is likely to have anticompetitive
effects of the type the antitrust laws are intended to remedy.”
DOJ Letter at 2, footnote omitted.

In essence, the Applicants are contending that a
modification of the Section 105 standard for the impositicn of
conditions is needed on the ground that Congress’ 1970 assessment
of the economics of the nuclear power industry is no longer
accurate. Applicants’ request that an administrative agency
amend a federal statute because times have changed must be
rejected. Not surprisingly, the federal courts haive long been
unwilling to allow federal agencies to exercise (ongresz’
autherity to modify statutory language to reflect alleged changes
in circumstances.

In Federal Power Commission ¥. Texaco, 417 U.S. 380,
394-96 (1974), the Supreme Court explained that federal agency
efforts to legislate in response to changing times were
prohibited, holding that the FPC could not rely on current market

prices to determine “just and reasonable” rates under the Natural

Gas Act. Noting that it had been “persuasively argued” that the
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competitive structure of the natural gas industry had changed
since the passage of the Natural Gas Act, the Court nevertheless
declined the invitation ”"to overturn congressional assumptions
embedded into the framework of regulation established by the
Act.®” Id. at 400. The Court concluded that *[t)his is a proper
task for the legislature where the public interest may be
considered from the mult.faceted points of view of the
representational process.” ]d.

Similarly, in Metropolitan Transportation Authority /.
FERC, 796 F.2d 584, 593 (2nd Cir. 1986), the MTA argued to the
court that because “"yardstick competition,” the economic theory
underlying the Niagara Redevelopment Act, 16.U.S5.C. § 836 et seq.
(a statute passed in the late 1950’'s), "makes little sense in
today’s energy market,” the FERC (or the court) should be free to
ignore restrictions imposed under the law. The court rejected
this argument, stating that assuming arguendo the current
invalidity of the economic premise for the law, *‘it is not for
FERC or ourselves to second-guess [Congress’) bas.-~
determination.’” Id., guoting Power Authority of the State of
New York v. FERC, 743 F.2d 93 105 (2nd Cir. 1984).

The rule that administrative agencies cannot modify
statutory provisions has been tested and upheld on numerous
occasions, particularly in the context of environmental
regulation. 1In NRDC v. Train, 568 F.2d 1369 (D.C. Cir. 1977),
for example, the D.C. Circuit rejected the EPA’'s assertion that
the Agency had statutory authority to exempt certain categories

of point sources from the permit reguirements of Section 402.
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The court found EPA's arguments concerning its discretion to act
ind riministrative infeasibility under the Clean Water Act
("CWA”") unpersuasive. Jd. at 1374-75. Further, the D.C. Circuit
acknowledged that it could not validate ERA’s assumptions about
the purpose of the CWA, but rather that “assumptions embedded in
the framework of regulaticon(s)” could be overturined only by
Congress, jid. at 1377 (citing Federal Pcwer Commission v. Texaco,
supra) .

Two years later, in Alabama Power Co. v, Costle,

636 F.2d 323 (DL.C. Cir. 1979), the D.C. Circuit revisited and
thoroughly explored this issue. The court held that the EPA had
abused its administrative authority ”"by promulgat([ing] a blanket
exemption frcam statutory requirements for certain stationary
sources that emit less than 50 tons of any air pollutant per
year.*” ]d. at 358. Thus, the rule as enunciated by the D.C.
Circuit is that “"categorical exemptions from the clear commands
of a regulatory statute, though sometimes permitted are not
favored.* Id.

The court in Alabama Power noted that the rule against
administrative exemptions ”is strict but not absolute” and
addressed two exceptions to the rule, First, the court
acknowledged that administrative necessity might constitute a
basis for administrative action based on implied authority not

explicitly established in the statute. JId. 8/ Second, the court

9/ The court stated that such *streamlined agency approaches or
procedures” are often acceptable when such measures are necessary
to allow the agency to carry out "the mission assigned to it by
Congress.” ]d.
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stated that categorical exemptions may be allowed where the

substance of the exemption deals with de minimis circumstances. 10/

Obviously, neither exception applies here and, in any event,
neither exception permits an agency to depart from the language
of the statute. Rather, agencies may in appropriate
circumstances invecke these exceptions as a tool to implement the
legislative scheme envisioned by Congress. §£See Alabama Power
Co., 636 F.2d at 358~61.

Just as an administrative agency cannot modify statutory
provisions in light of changed circumstances, neither can an
agency support such action as a method to further public policy
objectives underlying a particular statute. 1In Qffice of
Consumers’ Council v. FERC, 655 F.2d 1132 (D.C. Cir. 1980), the
D.C. Circuit held that FERC had exceeded its statutory authority
when, due in part to the perceived slowness of congress, FERC
granted a certificate of public convenience and necessity and
approved certain financing arrangements for a coal gasification
plant. Id. at 1151. The court stated (at 1152) that it:

is not for an administrative agency however to

e el invee somt Tudtve) sctisn (o nesded Rt

Tor Lagieiative SgINSEILY FoquiEes EoVOiOtaEy

agencies to refrain from the temptation to
stretch their jurisdiction tc decide questions

Lg./ Citing mm::_nt_cgum_xﬁnm 406 F.2d 957 (D.C.
Cir. 1968) (stating that the *de minimis® doctrine “was developed

to prevent trivial items from draining the time of co'rts”). he
court in Alabama Power further stated that whether a (atter will
be construed a;lgimiinx?in depends upon the particular factors,
but that a de situation does not frcsent the ability *to
depart from the statute, but rather a tool to be used in

implementing the legislative design.” Alabama Power Co.,
636 F.2d at 360.
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of competing public priorities whose
resolution properly lies with Congress.

For these reasons, Applicants’ attempt to obtain administrative
modification of the Atomic Energy Act shculd be rejected.
1I. THE NRC STAFF’S INTERPRETATION OF SECTION 105(C)

IS CONSISTENT WITH STAFF’S RECENT EXPLANATION OF

THE SCOPE OF NRC ANTITRUST REVIEW

Applicants challenge (Motion at 46) the NRC Staff’s
finding (FEvaluation at 8) that the NRC’s antitrust determinations
need not rest in every instance exclusively upon cost
considerations, claiming it is *flatly at odds” with decisions
cited by Staff. This challenge collapses when considered in
light of the instant case. As explained by Staff (and as will
undoubtedly be detailed by Cleveland), *the licensees concede
that cost was not an issue” in the 1979 licensing conditions
pavceeding. NRC Staff Evaluation at 10 & n.l14. Instead, the
Perry and Davis-Besse licensing proceedings properly focused on
the Applicants’ gonduct vis-a-vis the policies underlying the
antitrust laws.

Notwithstanding the Staff’s finding (accompanied by
citation to Ohio Edison’s original application), the Applicants
argue (Motion at 53) that the “linchpin of the Appeal Board’'s
determination that the NRC could impose competitive restraints on
the Applicants was that the nuclear power plants in guestion
would be competitively advantageous since nuclear power would be
cheap.” An analysis of the decision does not support the

Applicant’s claim. Most importantly, the conduct examined by the
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NRC and the conditions adopted as a result of that conduct go
well beyond simply ensuring access to low cost nuclear power. As
explained by the NRC Staff:

the remedies fashioned in the Perry/Davis~-
Besse proceeding demonstrate that the Boards’
rimary concern was with market structure and
he Agplicantn’ prc—cxiutin? anticompetitive
practices. These remedies largely focused,
not on making the plants’ nuclear power
available to competitors (although, to be
sure, this option was made available oo
competitors should they choose to use it), but
upon ensuring that competitors would have
access to transmission lines, coordination
services, other sources of power, and CAPCO
(Central Area Power Coordination Group)
memt:rship and privileges on terms no less
favovrable than those which were available to
CAPCO members (10 NRC at 296-99). Thus,
regardless of whether the nuclear plants
proved able to provide direct cost advantages
to their owners, the license conditions served
to ensure that the Applicants would be unable
to use their coordination planning, their
existing and planned transmission lines, or
their existing and planned generating capacity
== including the increased baseload capacity
afforded by these plants -- in furtherance of
their anticompetitive practices.

NRC Staff Evaluation at 10-11, foctnote omitted.

Similarly, Applicants argue that the Department of
Justice failed initially to request initiation of an antitrust
review concerning David-Besse “because the nuclear facility in
guestion did not give to its owners a ’‘significant cost
advantage’ which could be used anticompetitively.* (Motion at
64, guoting 36 Fed. Reg. 17888 (September 4, 1971)). This
contention is not accurate. In fact, the Department of Justice
made clear in the quoted letter that it was the conduct of the

Applicants, not the anticipated economics of the facility, which
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would be determinative of the need for an antitrust review.

Indeed, in explaining the *[llikely competitive effects of
granting the application” (36 Fed. Reg. at 17889, emxphasis in

original), the DOJ states that access to low-ccst nuclear power
is not the touchstone for Section 105(c¢) review:

Our investigation reveals that the city
of Cleveland’s municipal electric system is
the only competing muniuipal utility which has
expressed an interest in cbtaining an
ownaership share of the Davis-Besse plant. We

do not, however, re

gard _the presence or
Xeguests as determinative of
. ©CEI and Toledo Ediscn,
through their mumparﬂhxp in the CAPCO pool and
their interconnections with adjacent major
utilities, have obtained ... the benefits of
coordinatien and the resulting low-cost
pewer .... The municipally owned electric
utilities, or the other hand, have no
transmission network and cannot benefit

without sume measure ol access to appiicant’s
transmission netwark and to coordination with

applicants. Thus we think it is necessary to

T W T W T e T T e

g&gigiéiifiﬁgﬁgﬁs_ilismn&ﬁdnganﬁxnn&_&nﬂ

s _from obtaining such access.
36 Fed. Reg. at 17889-90 (emphasiy added).

It was on the basis of an analysis of the Applicants’
actions, undertaken nctwithrtanding data showing that the
construction of Davis-Besse would "not give Tolede kdison or CR&I
a significant cest advantage,” that the DOJ concluded initially
that there would be no need for an antitrust hearing. 36 Fed.
Reg. at 17890. Applicants’ effort to argue the contrary shouid
be rejected.

Finally, Staff’s interpretation of the Commission’s

authority is consistent with a recent NRC analysis of the
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NRC Staff Recommendation at 6 (emphasis added). Thus, at all
stages of review the focus in deciding on the need for antcitrust
conditions is the "applicant’s conduct® and "activites,” not
solaly (or even generally) the relative cost of the nuclear power
and energy produced at the licensee’s facility. 12/
I11. APPLICANTS’ POST~LICENSE CONDUCT DEMONSTRATES
THE NEED FOR CONTINUED VIGORQUS ENFORCEMENT,
NOT SUSPENSION, OF THE LICENSE CONDITIONS

Remarkably, Applicants state (Motion at 17) that they do
not *disturb({] the NRC’s previous findings as to their
competitive behavior(,)” contending that "(t]jo the contrary, for
purposes of their Applications and this Motion, each of the
Applicants has accepted the NRC’s prior determination concerning
its competitive behavior® (Mition at 17 & n.29). The WNRC Staff
feared that in light of this admission:

a suspension of (the a:.*itrust) conditions

would invite a reintroduction of many of the

ve practices which were found to be

anticompetitive durin? the extensive

litigatior which resulted in the conditions’

imposition, and might lead ultimately to a

lessening of competition.
NRC Staff Evaluation zt 11.

Applicants make nc secret of the'r future
anticompetitive plans, stating that suspension of the conditions

means that *Ohio municipalitiers will not be able to rely on them

12/ Similarly, the court in Alabama Power Co. v. NRC, 692 F.2d at
1367 (emphasis added), notes that Section 105(c) requires the NRC
to *"take a careful lock at the present -- and the past -- to see
if an anticompetitive climate exists and to see if the applicant
has acted in an anticompetitive manner.”
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as they have, to avoid sharing in the Applicants’ nuclear =2nerqgy
supply investment.” (Motion at 30). 13/ Nonetheless, Applicants
advise municipalities (and “his Board) not to worry, devoting
several pages (Motion at 23-30) to a recitation of the various
antitrust laws under which, if necessary, they can be sued.
AMP-Ohio shares the WNRC Staff’s concern that absent the
conditions, it will be necessary to seek legal relief. 1Indeed,
Ohio Edison’s actions vis-a-vis AMP-Ohio since the imposition of
the conditions show that Chio Edison, even with the striagent
conditions, cannot be trusted to behave in accordance with the
antitrust laws or the license conditions now in effect. 14/

For example, in flagrant violation of both License
Condition No. 10 and a separate contractual requirement, QOhio
Edison in 1988 filed with the FERC a schedule for service to
AMP-Ohio providing for only full-requirements service, to take
effect upon the expiration of a five-year contract that AMP-Ohio
and Ohio Edison had entered into in 1983, Ohioc Edicon refused to
offer the cption of partial-requirements service, contending that
the contract left to Ohio Edison the choice of offering full~- or
partial-requirements service. Primarily on the basis of Ohio

Edison’s contrary representations in conjunction with its

13/ This statement means, of course, that the Applicants will use
their transmission monopolies to force AMP-Ohio and its members
to purchase power from the Applicants, while denying the
publicly~owned utilities access to the Applicants’ competitors.

14/ The NRC showed great Erescience in stating at the time the
conditions were imposed that "[w)]e think that the applicants
should not be taken at their word.” Toledo Edison Co., 10 NRC at
are.



original filing of the 1983 contract with the FERC, that agency

granted AMP~OChio’s request for summary rejection or Ohio Edison’s
1988 full-requirements rate filing and ordered the Company to
file schedules providing for partial-requirements service. Qhio
Edison Co., 43 FERC § 61,316 (1988).

Fortunately for AMP-Ohio, Ohio Edison’s conduct in this
instance was in breach of a contract on file with the FERC as
well as the antitrust license conditions, and summary relief was
therefore available from FERC. Nevertheless, Ohioc Edison’s
action demonstrates its cavalier disregard for the license
conditions. Indeed, when AMP-Ohio was advised in late 1987 that
Ohio Edison intended to file a full-requirements-only tariff,
counsel for AMP-Ohioc by letter dated December 1, 1987 warned
counsel ror Ohio Edison that doing so would violate the NRC
license conditions. That warning (see Appendix A hereto)
detailed AMP-Ohio’s irterpretation of the contract but continued
that, in any event, the license conditions required OChioc Edison
to offer partial requirements service and that AMP-Ohio formally
requested that Ohio Edison do so. The warning and request were
ignored.

Another of Ohio Edison’s violations of both the Perry
antitrust conditions and the 1983 contract between AMP-Ohio and
Ohio Edison involved the question of the entitlement of two
municipal systems to multiple delivery points. The contract
provided that, by mutual agreement which could not be
unreasonably withheld, AMP-Chio could obtain additional delivery
peints. In early 1987, AMP-Ohic made a formal request to Ohio



Edison for installation of second delivery points to serve the
municipal electric systems of AMP-Ohio members C.sahoga Falls and
Hudson, Ohio. This request was flatly refused by Ohio Edison,
which declined even te discuss the possible technical
arrangements.

As in the case of its rejected FERC filing, Ohio Edison
sought to avoid its clear obligation by advocating a completely
untenable interpretation of the 1983 contract. Once again its
position was roundly rejected, but this time only after AMP-Ohio
bore the expense and delay of a contested arbitration proceeding.
At the conclusion of that proceeding, the arbitrators found that
Ohioc Edison had bieached its contract with AMP-Ohio, re¢jecting
Ohio Edison’s absurd claim that the availability of *additional
delivery points” was limited to single delivery points at
theoretical new municipal systems, rather than multiple delivery
points at existing systems. The utter lack of basis for Ohio
Edison’s position in that case is demonstrated by its inability
to obtain the vote of even Ohio Edison’s own party-appointed
arbitrator; the arbitrators voted 2-C in favor of AMP-Ohio, with
one not voting.

Given that Ohio Edison does not challenge the 1979 NRC
findings of anticompetitive conduct and, as explained here,
continues to violate the antitrust conditions imposed by the NRC,
it is particularly unseemly of the Applicants even to suggest
that those conditions now be suspended. As Chairman Miller
correctly commented during a colloguy with counsel for Chio

Edison at the September 19, 1991 prehearing conference:
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distribution, at that totnt he should be avare
of any diversion from that plant to another
source, He should not be put in the position,
it seems to me, of double jeovardy in that he
is given the construction permit to proceed
without antitrust review and then suddenly 6
years later, or 7 years later, whenever his

lant is finished he is faced with an
ntervenor or a legal situation which he had
to go again through the process of antitrust
review,

Suddenly, they are faced with a

diversion, let us say, of 25 or 30 or 40

percent of their power inte another system.

Hearings on Prelicense Antitrust Review of Nuclear Power Plants
Before the Joint Committee on Atomic Energy, 91st Cong., 2d Sess.
(1970) at 37-38, gueted in Housteon Lianting & Power Co. (South
Texas Unit Nog, 1 and 2), 5 NRC 1303, 1315 (1977).

By the same token, even the Applicants -re constrained
to admit that the goal of Section 105(c) antitrust review is to
ensure compecition between nuclear licensees and others, Motion
at 34 ("the genesis of the congressional grant of antitrust
authority to tae NRC was the concern about the competitive
advantages of low-cost nuclear power”). A determination that the
antitrust conditions can he lifted at any moment would mean that
they c¢ould not be relied upon to improve the competitive
environment, thereby defeating Congress’ goal. The law should

not be 80 interpreted.
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Iv. APPLICANTS'’ PGSITION SHOULD BE REJECTED BECAUSE
ACCEPTANCE WOULD CREATE A SITUATION WHICH WOULD
BE IMPOSSIBLE TO ADMINISTER

If the Applicants’ legal position is adopted, the NRC
will (as noted in the *"bedrock” issue statement) take on the task
of *appropriately measur(ing) and compar(ing)” alternative
sources of electric power, and will have to use the results of
these comparisons to decide whether antitrust condition
suspension (and resumption) is in order. As has been previously
explained, there is no evidence that Congress intended the NRC to
take on this responsibility, which would be formidable. The NRC
Staff correctly notes that

energy costs for power plants using any source

9f fuel can vary greatly from year to year

++ [The Apglicants'} approaach would result

A unending litigation over perceived real or

short~term developments which are asserted to

affect the appropriateness of retaining

previously imposed antitrust conditions ....
NRC Staff Evaluation at 12.

The problems inherent in administering such a scheme can
be enormous. In any cost comparison proceeding, potentially

relevant issues would include:

(3! A A sn At fon-comatar i gaouia
P ; for
example, should t.ue environmental costs (and

benefits) of nuclear power be included, along
with the same costs and benefits of other
energy producing technologies?

or example, how shou the 1990 Clean Air Act
Amendments of 1990, which significantly raise

the future cost of producing coal~fired power

and energy, be considered?
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(3) W for
example, shou the con ong be lubjoct to

ranunpt on in the event that there is a coal
strike? and

L5 mattat pover prodiced st the'1ioenmed "

facilities?

Overall, Applicants are asking the NRC to assume broad
oversight of the costs of both nuclear and non-nuclear enerqgy
sources. If Congress intended that the NRC exercise, as part of
its Srction 105(¢) antitrust responsibility, long-term,
potentially continual oversight of relative resocurce costs, then
there should be at least some indication in either the statutory
language or the legislative history to such effect. The
Applicants have pointed to nothing in either the law or the
legislative history which shows that Congress wanted the NRC %o
be on call to monitor alternative resource costs over the several
decades in which the Perry and Davis-Besse plants wil) be in
commercial service.

V. APPLICANTS’ MERITLESS EQUAL PROTECTION ARGUMENT
SHOULD BE REJECTED

Applicants assert that if Section 105 does not require
suspension of the antitrust conditizns when the price of nuclear
power is not “[clompetitively pr.ced,” then the statute au
applied denies Applicants’ ejual protection of the law. (Motion
at 75-86). 16/ Applicants’ argument should be rejected because

16/ Applicants state (Motion at 75) that the fifth amendment due
process clause “requires the federal government to observe the
[ FOOTNOTE CONTTMUED ON NEXT PAGE)
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|
Section 105(c¢c) meets the applicable equal protection standard in
that it is rationully related to the achievenent of a legitimate
government ob’ective. Section 105 (and the Atomic Energy Act

generally) wa. passed in pait to strengthen competition. The

imposition of sntitrust conditions, even where nuclear power is

not “low cost,” is rationally related to the achievement of that
goal because, as explained by the NRC in the licensing decisions
in this procseding, cons*vuction of the Perry and Davis-Besse
units without conditior wou © ve “nabled the Applicants to
broaden their existing & ¢~ 14t «n practices, NRC Staff
Evaluation at 10-11,

The Applicants correc lv euplain that for equal
protecticon purposes, Section 105(c¢c) need only meet the
fadmittedly ... lenient” standard of being merely rationally
related to a legitimate government objactive. Motion at 77. gee
fghweiker v. Wilson, 450 1.8, 221, 230, 234-3% (1981). The
Suprem: Court noted that the rational .2lationship test employs a
*relatively 1e.axed standard,” and that in such a review the
legisiation at issue is presumed to be valid. Massachusetts
Board of Retirement v. Murgia, 427 U.8. 2307, 314 (1976). The
Cour’. has also emphasized the !imitations on its own ability to
substitute its judgment for that of Congress:

‘It is not within our authority to determine
whether the Congressional judgment expressed

[FOOTNOTE CONTINUED FROM PRECEDING PAGE)

principlea of equal protection ....” Although the fifth
amnendment does not contain an equal protection clause similar to
th:c found in the fourteenth amendment, the due process clause
itself does provide equivalent protections. _
Retirement Board v, Fritz, 449 U.S. 166, 173 n.8 (1980).

S e s e B e e e i N— — — S R o
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in that Section is sound or equitable, or
vhether it comports well or ill with the

Turpo.on ef the Act , . . The answer to such
ngquiries must come from Conyress, not ftrom
the Courts.'’

V.8 Ballroad Retirement Board v, Fritz, 449 U.S. at 175-76,
Queting Flemming v. Nestor, 363 U.S8. 603, 611 (1960). 1In fact, a

court will deny an equal protection challenge even where Congress
has not actually articulated its legitimate objective, but where
the court can imagine a legitimate objective. 17/ Professor
Tribe has commented that rational relationship review generally
amounts to a presumption of constitutionality. Laurence H.
Tribe, Anerican Constitutional lLaw 1442-43 (Second Edition 1988).
In support of the proposition that *“there are limits to
permissible behavior under (the rational relationship) standard,*
Applicants cite (Motion at 77) Gavett v. Alexander, 477 F.Supp.
103% (D.D.C., 1979). The focus of the court’s attention in Gavett
was not the rational relationship test, because the claim was
advanced (and the court found) that the statute a. issue (a
portion of the Civilian Marksmanship Act) infringed upon first
amendment rights. 1d. at 1045. While the court overturned the
law on equal protection grounds, it did so using the strict
scrutiny standard, a far tougher test than the rational
relationship standard applicable here. 1d. at 1049. As an
aside, the court briefly noted that the statute would also have
failed the more relaxed rational relationship test, commenting

that the “Department of Justice conceded the unconstitutionality

12/ , 358 U.8., 522, 529-30 (1959);
, 449 U.8., at 179.
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successful in demonstrating that there can be no inconsistency
with the antitrust laws in the absence of a ¢ost advantage -~ a
point AMP-~Ohic (along with the NRC Staff, the Director of the
Office of Nuclear Reactor Regulation, and the Department of
Justice) believe is directly refuted by the licensing decisions

in this proceeding =~ then Applicants’ equal protection challenge

must fall. 21/
CONCLUSION

WHEREFORE, for the foregoing reasons AMP-Ohio
respectfully requests that the ASLB: (1) reject Applicants’

i%é Of course, it is possible that the relatively high cost of
1i~*nts’ nuclear power might change their ability or
ropensity tec act in anticompetitive ways. Applicants do not,
owever, contend that their potential for anticompetitive
behavior has changed. Instead, they simply seem to be
complaining that nuclear power is not encouraging them to
restrict competition in the way they had thought it would.
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request that the Board answer in the affirmative the “bedrock”

legal issue: (2) answer the *bedrock” legal issue in the

negative; and (3) terminate this proceeding.

Of Counsel:

John Bentine, Esq.

Chester, Hoffman, Willcox
and Saxbe

17 South High Street

Columbus, Ohio 43215

614-221~4000

March 9, 1992

Respectfully submitted,

o U Lt

av . Straus
Scott H. Strauss

Attornogo for American Municipal
Power~Ohio, Inc,

Sgicqol & McDiarmid

1350 New York Avenue, N.W,
Suite 1100

Washington, D.C. 20005
202-879~4000
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Thomas A. Kayuha, Esq. 2
Ohio Edison Company

76 South Main Street

Akron, Ohio 44308

Re: Filing of Partial Reguirements Taritt

Dear Tom:
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This is to tolliow up on our telephone conversation of
last week in which you confirmed my concern that Ohio Edison
reads Article III, Section 3.2, of the 1983 settlement agreement
with WCOE as retaining for Ohio Edison the option of refusing

partial requirements service after the expiration of the
I told you on the
hat strained

currently effective Energy Supply Agreement,
phone that 1| was extremely disappointed with t

reading of the settlement agreement, and you advised me that the

Company's reading is consistint with Jim Wilson'
of the negotiations leading .0 the settlement agreement,

8 recollections

I have now reviewea my notes, correspondence, etc. from

1983, which confirm the obvious and fair reading of the

settlement language, and I suggest that Ohio Edison officials do
the same.

The settlement agreement provides as follows:

‘n the event that agreement has not been
reached by January 1, 1988 with respect to
continuation of service to WCOE on and after
October 1, 1988 Ohio Edison shall file in
January, 1988 a rate schedule or rate
schedules by which full or partial



Thomas A. Kayuha, Esqg.

December 1, 1987

Page 2
requirements service may be obtained by WCOE
Or by AMP-Ohio on behalf of some or all of the
WCOE members subsequent to September 30, 1988,

Simply placing this language in historical perspective leads to
the inexorable conclusion that the choice of partial or full
requirements service shall be made by WCOE or AMP-~Ohio, not by
Ohio Edison., You will recall that Prior to the commencement of
service under the Energy Supply Agreement, the WCOE group had
succeeded in obtaining partia. requirements and wheeling service
from Ohio Edison and were, in fact, supplying a portion of their
load from other sources, It is inconceivable that WCOE would
have permitted Ohio Edison to terminate partial requirement
service and reimpose full requirements servics upon the
expiration of the Energy Supply Agreement, for that would have
been a step backward that the WCOE group continually insisted
they would never allow to occur. In fact, Section 3.2 was
inserted in the settlement agreement specifically to assure that
the WCOE members would have available to them either partial or
full requirements service (at their option) after 1988 and to
avoid a negotiating hammer in Ohioc Edison's hands as the Energy
Supply Agreement neared its termination point.

My notes and correspondence duri g the period leading up
to the signing of the settlement agreement confirm the obvious.
See, for example, my August 16, 1983 letter to Mike Gribler which
makes clear the mutual understanding that Ohio Edison would have
on file a partial requirements rate available to the Cities and
that the Company would also agree to offer full requirements
Sservice to any municipality which so elected. My correspondence
to the WCOE members during this period continuously assured them
that partial requirements service would be avallable upon the
expiration of the Energy Supply Agreement, if that Agreement
could not be extended.

In our phone conversation, I believe you virtually
agreed with me that the language of the settlement agreement and
its historical context would fairly lead to this conclusion but
that you were persuaded to the contrary by Jim Wilson's
recollections. Like you, I place a great deal of weight on what
Jim Wilscon says, because I believe that he 18 an honorable man
who would state fairly his recollections. Fortunately, my notes
of negotiating sessions may clarify this situation,

During the negotiations, we requested that Chio Edison
do what Toledo Edison had agreed to do, which 18 to file
contemporaneously with the settlement agreement a partial
requirements tariff pursuant to which Cities could obtain service
in the event that the Energy Supply Agreement terminated without
extension. My notes of our settlement meeting on August 23,
1983, reflect Jim Wilson's Opposition to having a partial
requirements rate on file that early, to which I responded
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CCCT, at the customer's opticn. This letter will confirm my
request on behalf of AMP~Ohio and WCOE that Ohio Edison make
available partial req irements service commencing Octobet 1,
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extension of the Energy Supply Agreement and that nio Edid
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