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Introduction
The FPartial Initial Decision C(hereinafter "FID"] under

review in this appeal is the product of a very difficult and

lengthy proceeding. Begun in 1978, ten y2ars before the first

unit of the South Texas Nuclear Project is due to go into service
under the current schedule, this proceeding has become a trial by
endurance for Intervenor Citizens Concernec About Nuclear Fower,
Inc. (CCANP).

Aftter reviewing the FID of the Atomic Safety and Licensing
Board (hereinafter "ASLE"] and considering whether to pursue this
appeal, the main question was: [s it worth i+7

That question was asked on a number of grounds. The first
phase of this proceeding i1ncluded hundreds of hours of
preparation, 44 days of hearings, and hundreds of hours to do
the findings and conclusions of law., The personal sacrifices
required in terms of private life, career, i1ncome, and health
were extraordinary.

In additien, there was never a feeling on CCANP's part that
CCANF was getting a fair hearing from the ASLE., CCANF was
constantly forced to go forward without adequate preparation; te
travel to other communities tao participate in hearingsy to be the
old shoe worried to death from three sides by the Board, the NRC
attorneys, and the Applicants’ attorneys (an image conveyed to
CCANP ' s primary representative by a court reporter who
transcribed much of the Phase [ proceeding)t and to contend with
Foard rulings demonstrating a bias toward the Applicants and
hostility toward CCANP,

The FPID is the culmination of that atuse. On first reading,



it was clear that the Board distorted the issues to be litigated
in order to avoid a serious consideration of license denial. It
was also clear that the Board had ignored the hundreds of hours
of work CCANP had put into defining the major issue of corporate
character and 1nto evaluating the record in the light ef that
definition. Finally, it was clear that the Board had simply
ignored key pieces of evidence and crucial arguments which did
not fit into the Board's preconceived i1dea of how the opinion
should turn out.

In the 1light of such an cpinion from the ASLE after four
vears of work by CCANF, it was difficult for CCANF to consider an
appeal within the NRC worthwhile. The task would be a major work
of clarifying the many points at which the ASLB opinien 1s in
error while also reviewing the recerd for purposes of documenting
the due process violations rampant in this proceeding. CCANF had
no enthusiasm for the prospect of going through with the appeal.

Upan further reflection, however, CCANF did decide to pursue
this appeal. First and foremos., the NRC predicts 18,000 pecple
would die immediately 1f the South Texas Nuclear Froject were to
have a core melt down and containment building rupture. For the
sal@ of those 18,000 pecple, CCANP could not let the abusiveness
of the NRC system to date prevent CCANP from taking every step to
keep this poorly built plant from being turned on under Gthe
mnanagerent uf a clear.y unqualified company.

CCANP was al=zo shored up by the fact that the Appeal Foard
unanimously removed a judge from our proceeding for hostility
toward CCANF., He was, howaver, put back on by a -2 vote af the

Commissioners,
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There is also the fact that the ASLE is using the FID to
drastically limit the i1ssues and concerns the Hoard 1s willing to
consider in the next phase of the licensing proceeding. 3See
Memorandum and Order (Ruling on CCANP Motions for Additional
Discovery and Applicants’ Motion for Sanctions) dated May 22,
1984 and CCANF’'s Motion for Reconsideraticn of that Memocrandum
and Order dated June S, 1984, Apparently even 1§ CCANF could
prove in Fhase [l of this proceeding that Houston Lighting and
Fower permitted a chaotic and life threatening design and
engineering process at the South Texas Nuclear Froject, the FEoard
would not consider changing its ruling in Fhase I that HL%F has
the necessary character to receive an operating license for a
nuclear power plant.

Finally, there are other decisions by NRC boards, such as
the Byron license denial, that indicate that i1t 1s possible
within the NRC prccess for an intervenaor to occasionally prevail,
even if only for a time.

Given these considerations, CCANP set out to answer the FID
and to demonstrate to the Appeal EBoard that not only was the FID
in error and the proceeding i1tself abusive, but also that the
operating license should in fact be denied.

CCANF respectfully suggests that the Appeal Board read
CCANP ‘s Findings of Fact and Conclusions of Law in their entirety
before reviewing this appeal in order to gain a clearer i1dea of

how CCANF approached the fundamental quastions i1nvolved.

i1
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1. Issues

A. The central 1ssues 1n tins proceeding arise at the
direction of the Commissicn.

As a direct result of an NRC Order to Show Cause (Sta++f Ex.
44) and Intervenors’ response, the NRC Commissioners ordered a
hearing an  Houston Lighting and Fower Company’'s C"HL&P" ]
character and competence. CLI-B0-32, 12 NRC 281 (1980); See also
PID at I-4. The first major decision facing the ASLAE 1s what
exactly CLI-BO-32 directed the ASLE to determine.

The Commission said:

"Either abdication of responsibility or abdication of

knowledge ... could form an independent and sufficient

basis for ... denying a license application on grounds
of lack of competence (i1.e. technical) or character

qualification ...." (emphasis added) 12 NRC 281, 291.

CCANF contends the ASLE erred 1n 1ts interpretation of what
the Commission meant by (1) "independent and sufficient"; (2)
"competence"; and (IJ) "character".

1). The Commission intended the term "independent and
sufficient” to mean that a major failure by the Applicants could
be the basis for license denial regard!ess of good performance 1n
other areas, or any remedial measures Applicants might take after
the major failure became lnown.

When the Commission wrote CLI-BU-I2, they were well aware

s ]

that HLYP had undertaken remedial measures, See 2.g. 12 NRC at

~88. The Commission had read all the promises HLLF had made in

response to the Order to Show Cause. Id. In demanding these
promi ses, rather than suspending the construction permi t
outright, the Director of [%E souaht appropriate HLYWF remedial

action to correct the performance deficiencies., The Director made



no judgment on whether those deficiencies constituted an adeguate
basis for denial of the coperating license.

Fully aware that HLAF was undertaking remedial measures, the
Commission instructed the ASLE to consider whether the history of
HL%F's past perfarmance furnished "independent and sufficient”
grounds to deny the nperating license. Nowhere does the Commis-—
sion suggest that remedial measures are to be considered 1n
evaluating whether the past performance constitutes a basis for
license denial. To the contrary, the Commission points tc the
"history of the South Texas Froject" as "relevant to the 1issue
of the basic compatence and character" of HL¥P. 12 NRC at 291.

The Commission posited whether these violations ceonstituted
an unacceptable abdication cof responsibility or an unacceptable
failure to remain informed on the part of HL¥F. For the Commis-
sion either of these failures 1s an "independent and sufficient”
basis for denial. 12 NRC at 291. See United Broadcasting Ca..
Inc. ve F.C.C., 565 F2d 699 (1977) cited in 12 NRC 281 at 294,

The Commission, therefore, presented to the ASLE the ques-
tion: Does the record of HL%F vioclations of NRC requirements up
to and including the period of the Order to Show Cause investiga-
tion (eventually extended through mid-1982) disqualify HLLF +from
being considered for a license to operate a nuclear power plant?
This question the ASLE refused to address.

An answer to this question requires an evaluaticn of HLYF
behaviar which did not meet Commission requirements and a
determination whether that behavior provides sufficient basis for
denial of the operating license. This evaluation, which must be

done without regard to what HLYF may have done later to remedy

r



its problems, was never made by the Board below.

2). The Commission i1ntended the term "competence" to
mean technical skills ("competence (1.2. technical!).” 12 NRC at
2911, The plain meaning of the Commission s use and parenthetical
explanation of this term 1s that the welders know how to weld,
the concrete craftspecple know how to pour concrete, the engi1-
nears know how to engineer, the architects know how to design,
the managers know how to set up a functional management struc-
ture, i.e., competence 1s the effective manipulation of inani-
mate objects to achieve particular goals of physical performance.

2). The Commission distinguished "character" as the
gualities demonstrated by performance outzide the area of
technical skill. These qualities will emnerge in the

interrelationships among the people i1nvolved 1n the project and

in the execution of tasks such as planning, communicating, and

implementing programs. These qualities will also 1i1nclude the
values held by the Applicani.s as shown by their performance of
their duties.

F. The parties engaged in a lengthy dispute as to the intent
of the Commissioners expressed in 12 NRC 281.

The Board’'s refusal to clearly address the concerns of the
Commission set off a vigorous dispute which ultimately led CCANF
to file an interlocutory appeal. See CCANF FOF 1.41. Since the
ASLAE denied “he interlocutary appeal solely on the basis of 1i1ts
interlocutory nature, CCANF reasserts the same 1ssues on this
app@al ¢from the ASLE s +inal order in Phase [. CCANF incorporates
here by reference all of the concernc and supportive material

presented i1in CCANFP '3 Notice ot Appeal and Request for Directea




Certification (March 22, 1981) and seeks the relief as set ftorth
at 94-95, infra.

L The PID ignores the 1ssues as presented by the
Caommission and initially formulated by the parties.

CCANF ‘s interlocutory appeal was prophetic. The issues pre-
sented by the Commission were mixed by the ASLB into a scup of
irrelevant and extraneous matters, producing an opinion that

1
provides nc direct response to [ssue A,

1. Throughout the FID, the ASLB blurs the distinctions
between the issues and the topics of concern, so that the
Commission directive to consider whether there exist "independent
and sufficient" grounds for license denial 1s avoided.

a. The ASLE offers a confusing presentation of the
1ssues.,

The confusion of the 1ssues begins early.
“"The central focus of our i1nquiry in this first phase
o+ the proceeding has been the ‘character and
competence’ of HLYP to build and cperate the facility.”
(emphasis added) FID at 7.
In this operating license proceeding, the objective 1s to predict
whether HL4P will operate the plant i1n conformance with NRC rules
and requlations and in a manner designed tc assure public health
and safety. HLLFP's character and competence to build the plant
was the inquiry in the construction permit phase. lesues A, B,
and C say "operate," not "build" STNF.

Issue D, added by the Board, 1s the eqguivalent of a show
cause hearing on why the construction permt should not Dbe
revoked. Nowhere 1in CLI-80-32 did the Commission 1nstruct the
Board to inquire as to the need to revocke the construction per-

- ——————————— - .~ ———— . ——— ———_—— " -

) 3 Issue A states: "14 viewed without regard to the remed:ial
steps taken by HL%F, would the record of HLYF 's compliance with
NRC requiremants ... be sufficient to determine that HLY does
not Have the necessary managerial competence or character to bDe
granted licenses to orerate the STF?"



mit, in fact, the Commission i1ndicated to CCANF that a moticn to
revoke the construction permit would likely be unavailing. 12
NRC at 290. Rather the Commission pointed to an ogperating license
denial as the appropriate alternative. 12 NRC at 289. Including
Issue D in FPhase I and writing about HL%F's character and compe-
tence of HL%F tc build STNP ra2flects the brocader problem of the
AELEB 's failure to make clear distinctions among the 1ssues.

A concern with the continued building of STNF naturally
leads to a close look at current conditions.

The purpose of the hearing was to examine past behavior
revealing of character predictive of future operating
performance. The ASLB, on the other hand., viewed the purpcse as
determining whether past acts have been remedied. Entrenched 1in
the pursuit of the remedial approach, the Board refuses tao
consider the predictive value of past acts standing alone:

"Fast 1ncompetence 1is relevant, of course, to the
extent 1t may be i1ndicative of present incompetence.
Thus, 1+ HL&P has improved its competence, 1L .s that
improved state that i1s determinative." (emphasis addea)
FID at 22,
But, Issue A asks whether the level of incompetence found o
exist in the past is predictive of such irresponsible behavior in
the +uture that HL%P is disqualified on grounds of character and
competence. Under the Board's "How are they now?" standard,

applicants could aget away with almost anything as long as they

cleaned up their act prior ta the cloze of the licensing

hearings. HL%WF's current level ot competence, on the record

below, ts only predictive af how HLLF will behave after aothers
have exposed serious failures in HLY 's pertormance. Under this

formul ation, "past practices, in themselves," PID at 21, could
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not form a basis for denial Thus, the Board oaftectively
abolishes Issue A on competence.
On the issue of character, the ASLE does the same:
"14 an applicant, whouse character may have been unsa-
tistactory 1n the past, demenstrates a retormed and

adequate present character, then we may find that there
18 reasonable assurance that 1t will observe the

—

Commission s health and safety standards." FID at 20,
[+ HL%FP ‘s character was unsatisfactory 1n the past, i1.e. not good
enough to satisfy NRC requirements, does it matter how 1t
changed” Is there a point where the past demonstrated character
alone will be an independent and sufficient basis for demial™ [t
does not appear that the ASLE considered Issue A in arriving at
its decision.

As between predicting Ffuture performance by ceorrective
measures taken after being caught, and using past perfaormance
itself as the predictor of future performance, the Ecard suggests
that reformative actz are the better predictor. But this
suggestion defies common sense.

The ASLE does glimpse momentarily the original 1ssues as
drawn when 1t notes that "CLI-80-32 contemplated a determination
whether past practices, 1n themselves, should result 1n a denial

of the operating license application ,.,..." PID at 21. The Eoard

grants that

"Issue A questions whether HLYF's record of compliance
with NRC requiremerts 1s so iLnadequate that we should
determine that HLEF does not have the necessary
managerial competence or character to be granted
licenses to operate the STFP." PID at 10,

While able to i1dentify the question, the EBcard was not able to

address 1t



be The contusion on the issues tound in the FID
results from an unwarranted and incorrect ASLE i1nterpretation of
both the law and the Commission s intent.

The ASLE takes the position that only 1mmutable character
defects could possibly constitute a basis +or denving a license
without consideration of remedial measures. That is, only if
remedial measures were 1mpossible would the ASLE trulv entertain
an Issue A deciston. FPID at 21-24; Sege alsg Third Frehearing
Conference QOrder (Including Summaries o+t Subsequent Telephone
Conference Callis) (April 1, 1981) at 9, lu=11.

CCANP's position, consistent with the position of the
Commission in CLI-BO-32, 18 that ¢failures of character or
competence, whether or not subject to remedy, can furnish a
predictive basis for license denial.

s the Commission stated: “decisions about licenses are
predictive in nature.,” 12 NRC at 291. Which is more predictive of
future behavior: past, primarily self-regulated performance or
corrective activities undertaken only atter being caught
performina improperly” Vielations ef F.C.C. rules of technical
operation are obviously subject to remedy, but the Commission
cited precisely such vielations as analogous to what would
conatitute an independent and sutticient ground +or NRC license
revocation or denial, United Brosdcasting .. 06, ¥ E.G.C.,
supra, cited in CLI-B0-72 at 274, Given the wide disoarity
between the respective dangers in operating a ridio station and
sperating a nuclear power plant, the standard o+t character ¢or a
broadcast licenae must be markedly lower than the standard for &
Auclmsar plant aperating license, [¢ correctable viwlations can be

a basis for denying a broadcast license, there 's "o ratiaonal



basias for setting a lower standard for a nuclear nlant license,

The ASLE's helding that only 1mnutable defects could
constitute an i1ndependent and sufficient basis ¢or denial on
Character grounds L1s at odds with the position of the court in
United Broadcasting, cited favorably by the Commission, and also
certainly at odds with the plain meaning of CLI-B8U~32,

Abdication of responsibility and faitlure to keep informed can
hoth be "remedied,” aftter detection, under the ASLE approach to
the Lasues. Since these two detects can be "remedied,” the Board
would not consider them “so serious that they are 1in  fact
uncorrectable ...." FID at 23,

The PFoard ignores CCANF s contention that while certain
manifeatations of inadequate corporate character may be remedied
in response to outside criticism, this does not assure retorm o+
the underiying character defects themselves.

Furthermore, the ABLE 18 not really certain there are
immutable character traits., "One of these (uncorrectable]l defects
might be evidenced by an intentional lack of truthtulness or
candor condoned by management.” FID at 23, Given the ASLE'w
poasition that remedial measures can include “radical change 1in
control of (thel corporation,” even an "intentional lack of
truthtulness or candor condoned by managenent” 18 In  fact
correctable by firing the manager who tolerasted the dishonesty.
See PFID at 2%, The Board would sven consider the firing as
praot of nood character. [d.

At the sanme time, in narrowing the lssue A tnQuiry to
uncorrsctable dedects and then indicating that only lack of

truthfulness or candor would wsignal the possible eristence at an



uncorrectable defect, the ASLE i1s hardly allowing room for the
“broader ramifications” of HLYF 8 acts that the Commission said
should be examined as part of the churacter and competence
ingquiry, 12 NRC 291,

14 only uncorrectable detects i1n character found in the past
record of HLYW are disqualitving, and the ASLE 13 unable to
identity what such a defect could be, there 1s no gquestion of
denying the license for lLack ot the necessary character. [ssue A
on character is, accordingly, abolished by definitien,

Issue A as originally accepted inte these proceedings reads:
“without regard to the remedial steps.” But the FID saver “(lssue
Al 1s derived from the Commission s instructions in CLI-80-32 and
euplicitly excludes from consideration the gtfectiyeuess of any
remedial steps taken by MLAF." (emphasis added’ FID at J0, lasue
A, as the ASLE has changed 1t, would read: "Taking into account
any remedial steps taken, but nat their effectiveness ...." This
formulstion removes the distinction CCANF fought so hara  to
achisve in the prehearing confarence.

The ASLAP will have to decide whether the position of CCANF
ar the position of the ASLE on the detinition and standard of
character reguired for an NRC licensee more completely fulfills
the intent of Congross as expressed in the Atomic Energy  Act
(AEA) , and which more closely trachs the Commission’'s intent as
srpresasesd 1n 12 NRC 281,

€. Having erred in its interpretation of the |aw
and the Commission’'s (htent, the ASLE proceesds ta render  an
opinion and make findings of fact on 1esues defined for the firat
time i the FID (taml s,

After redefining lesus A, the WSLE procesds to  alter Ehe



subparts of the i1saue. PID at 21, The ascond subpart changes from
“instances of noncompliance set torth in the Notice aof Vialation
and Order to Show Cause” to "the manner in which [(MLAF] rgagtied
te the noncompliances or nonconformances which occurred,” (ampha-
wie added) ]g.z Sug alpg FID at 28, (ssue B swallows [ssue n.3

The ASLE has trouble keeping [ssue A and [ssue F apart, even
in torms of the ASLE s retormulations. As part of 1ts apinion on
Insue A, the ASLE looks at whether the violations recurrod atter
being addressed. (he “"manngr in  which MWLLWF  resporded” now
inciudes how effective the rosponse was -~ pravantion of
recurrence being one measure of effectiveness. but the ASBLE said
consideration of [ssue A "explicitly axcludes ¢rom consideration
the sffectiveness of any remedial steps.”’ FID at 30,

There are even parts of the [ssue A apinten  whicgh
incorporate evidence related to the eventual hiring of pechtel
and Ebasco. S9® @.9. FID at 47 citing Findings J464 and Ja8.

Eventually, the ASLE returns to the "bBuild” contusion, a
confusion contributing to the miving of lessues A and &,

"Although lesue A sucludes consideration of corrective
actions, we do not believe we can fairly evaluate
MLAP s competence Lg cunplete and operate 8TF  without
taking into account the qualitications and erperience

of the personnel who actuallvy will be sngaged 1n those
taske, " (emphasis added) FID at 49,

. .

2. CCANP contends that this entire section o+t the apinion (14,
FPID at %842, simply has no place In [ssue & the way the Board
has treated this subpart,

T, The Board Also transiorms the $ourth subpaert érom “the wrtent
te which HWLAF fatled o hewe (tnelf knowledgesble” to "the degres
ta which [HLAEF] attempted te stay inftormed.” (emchasis added) FID
at 31, The questien 1s no longer how sericus thelr fatlure  to
FemaLn  intormed really was but rather how hard they trieg Lo be
infarmed whatever the rosult 1n terma of Juccessfulness.,



-

In the ABLE s Findings of Fact on lssue A, the presence of
Issue E mater.al is s0 pervasive that there are i1n fact almost no
éindings solely on lasue A, The findings within lesue A that
include [ssue I evidence are set out in Appendix I,

By the time the Board finishes with redefining the 1ssues,
there 13 no meanine left to the "independent and sufficiant”
tnQuiry nosed by the Commission on [ssue A,

d. CCANF s understanding and formulation of the
fasues preserves the intent of the Commission, and is callead tor
in this cane,

CCANF would tirst take all the noncomplianzes in the record
cnd  evaluate them Dboth individually and as ‘o their Gbroader
ramifications, Included 1in this analysis would be the questions
regarding abdicating responsibility and staying informed. CCANP
would specitically reject the ASLE s positions that enly
ipmutable character defects can produce liconse denial and  that
lssue A includes remedial acts,

CCANF  would then answe” [ssue A as 1t was originally
formulated, [+ the answer was "ves' to either lach of character
or lack of competence, CLANF would end the inguiry,

1f the answe: was "no” ta Quth the lack ot character and
competence, CCANF would then consider [ssue B to see 1f the
vialations found not to be disqualitying on the whole had in fact
been corrected and measures talen Lo prevent recurrerce.

CCANF  contends this nrocess should have been » twa atep
process with [asue A heard first and decided betore lessue F  wes
Aaven considered.

fhe ASLE tnwe.sted the two Lasues De combined (nto ane set of

hearings, then aerred 10 nat providing & clewarly delineated opl -
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nion and findings of fact on each 18sue as originally admitted.
11. Competence

A. The ASLE s formulation of conpetence 18 tar broader than
the Commission envisionaed.

In the absence of a clear definition of "competence,” «1ther
fram the statute or from previous cases, the ASLE beging with the
plain meaning aof the term, FID at 12-13.

The ASLE uses three lines of inquiry to evaluate Mpplicants
competence:

"t1) whether the applicant s stafé and managument have
sufficient technical and managerial expertise and
erperiencet () whether that stafé and management arme
organizationall. structured so as to permit and
encourage the unhincered application of their supertise
ang eperiencel and (T) whather the applicant s
programs and procedures require the application ot that
expertise and experience and are consiatent with
reqgqulatory goals." FID at de-47,

An  immediate problem arises 10 the ASLE & 1ngquiry, Whereas
the Commission said "competence (i1.e. technical),” the ASLE 19
using caompetence to include “"technical and managerial.”

By use of the term "management competence,” PID at 12, to
include such issues as the "quality of management” and the "ade~
quacy of organization of a utility,” Jldes the ASLE confuses the
analysis, Unlike the Three Mile [sland cass, the Commission made
a distinetion in South Texas between character and competence -
1., technical” == which suggests that management competence 19
not A usetul term far the i1nguiry mandated 10 this proceeding.

CEANF would separate the technical acta of management (8.9,
structuring an erganization! trom the chara“teriastics ot mnanage-

mant 1n actien (#.g.y taresight, parception,. judgment, resolve,

values, and tnisarity), Thus, whether MHLYF knew Maw to set up an



organizational chart for a complex construction project would be
a technical question. Whether that organization 1n fact achieved
its gouls would be a character Qquestion answered Dby the
pertormance of the functioning organization,

B. Applicants violated the ASLE's own standards o+
competence far more pervasively than the ASLE concluded.

The ASLE s measur ement of competence, FID at 45-47, divides
into seven parts: (1) Expertise (a' at the staté level ang (b) at
the management level: (2) Experience (a) at the sta+é level and
(b) at the management level; () Appropriate organizatienal
structure; (4) Appropriate programs; and (3 Appropriate
procedures. In i1te apiniaon and findings, the ABLE concluded that
the staté lackea superience; that nanagement controls were not
working at the field levely ihot top management lacked both
supertise and experience in nucless design, enagineering, and
constructiony that the organizational structure did not permit
intornation to reach those charqged with acting to correct
probleme; that even (¢ the infarmation dig reach the appropriate
person, that person wWasS incapable of understanding the
infarmation and acting upon ity and that procedurss on the
projsct were often tnooproprscto.‘ S0 of¢ the seven discrete iLtems
in the deftinition of competence, the only one possibly satisfied
at GTNP was "appropriate programs’,

£. The level ot incompetence demonstrated by Applicants 1w

an "indegendent and sufficient basia” for denial ot the operating
licrense,

W M R S D S S S -

4, Contrary to the ASLE 3 representation that “Inljo barty ha=
rained any questiaon with respect to the third line 9% i1nauiry,”
FID at 47, the third Line includes procedures which came under
gitenaive ouestioning, Sep CCANP FOF 9.21, with even HLIF
doubting the esticacy Ff their procedures.

13




The ASLE stated:

"We apply this definition [of competencel in accordance
with the statutory mandate of Secticn 103 of the Atomic
Energy Act, 42 U.S5.C. Section 2133, that applicants be
‘equipped to observe’' ##% [the Commission’ =] satety
standards." FID at 17.

There 1is no question that the Applicants were not equipped
to achieve the safety standards set by the Commission. There 1s a
clear showing of widespread and i1n-depth i1ncompetence on the part
of HLYP and the contractor brought to the site by HLLF.

The question 13 the level of incompetence that will be
tolerated. The scale set out in Appendix 2, Figure 2, 1llustrates
the options. CCANF would require a record of competence in the
excellent range. Instead, the ASLEB tolerates a record 1n the poor
to fail range.

The ASLE considered these deficienci®2s as possibly serious
enough to warrant license denial, FPID at S1, but refused to
render an opinion on that issue without considering remedial
steps taken by HL%F.

CCANF argues that a poor or failing record by NRC licenzees

cannot be excused or tolerated.

D. The record of Applicants’ i1ncompetence reflects on their
character.

In a root cause énalysxs, as this case calls for, 1f enough
symptoms are found at one level of the analysis, the analysis
moves to a higher more encompassing level. The ASLE appears to
accept the id=a that competence can be one element of measuring
character. "fWlhether an applicant has develeoped technical
ability may be relevant to and indicative of both its character

and its competence." FID at 11.

14



But shortly thersatter, the ASLE appears to separate the
two. "[Wle do not believe that character can be inferred from
competence, or vice versa." Id. Here CCANF and tne ASLEB diverge.
CCANF  would infer from a finding of excellent character that the
applicant had ensured that pecple with *the available technical
expertise and experience necessary to build a high quality
nuclear power plant were 1n place at all times. Or, toput it
another way, a finding that technical competence was missing
would preclude a finding that the necessary excellent character
was present.

For example, the ASLE finds:

"What we fault them for is not their lack of awvareness
of details but their lack of understanding of the facts
which they had before them. This represents in our view
a defect 1n competencs rather than character." PI[D at
43,
The top manageme..t was receiving from the project all the infor-
mation necessary to know the project was in trouble, but the tep
management did not have tne ability to assimilate that informa-
tion i1nto a2 coherent message. This 1s a clear example of CCANFP's
perception category of character failures. The ASLE prefers to
call this competence. The difference is that the ASLE looks at
the narticular deficiency, e.q. a lack o+ perception, and calls
the problem competence. CCANF looks at this particular lack af
perception, finds numerous other merceptual preblems, and
concludes that there is a systematic character deficiency.

Az the licensing decision 1s predictive, CCANF would +1nd

from this conclusion that when faced with a major complex task,

HL%F will likely have 1n place pecople who lack the perception to

know when something 1s going wrong. For an applicant seeking *o




aperate a nuclear reactor, that prediction 1s discgualifying.
{11. Irexperience
So much of the FID revolves around the ASLE s use of the
term "irnexperience" that a zloser examination of tne role this
=

-~
term plays in the ASLE aralysis 1s necessary.

it
-
i)

A. Inexperience was a significant characteristic ot
STNF effort fi-om its inception.

CCANF dealt with the i1nexperience concept 1n various ways 1in
its Findings of Fact. See e.g. CCANP FOF 2.34, 2.44-2.47, 3.1-
J3.12, 4.1-4.20. CCANF ‘s fundamental response to the discovery of
widesnread inevperience at STNF was to question the judgment,
commitment (resolve), and competence of the HLYY Board of
Directors and management.

The ASLE agrees that experience was a missing elemeﬁt o+
HL%F ‘s technical competence, FID at 49, But it uses 1nexperience
to build an argument that removes HL%F's abdication of responsi-
bility and failure to remain i1nformed as a basis for license

deni1al. Inexperience can always be remedi=ad, the ASLE found, so
&

ne fatal defect could possibly be found in this deficiency.

"Experience, by its very nature, however, 1s obtainable
by several means, including the hiring of experiencsd
personrel or even by the mere passage of time (i.e.,
the more time one spends on & project, the mare
experience one acquires)." FID at 49,
5. The Board does accept evidence wnich argues against the
inexperience conclusion. See 2.g. PID FOF 118.

6. There is, however, the possibility that the management of HLLF
in fact lied to the NRC about the qualifications ot 1ts personnel
and its contractors. There must have been a showing of
gualifications in order to receive a permit to construct STNF.
Inexperience cculd then be the indicator of a defect even the
Board might entertain as disqualifying, See FID at 23. Had CCANF
known the record on i1nexperience would be so extensive, that this
finding would play such a central role i1n the FID, and that the
#x% FOOTNOTE CONTINUED ON NEXT FAGE w#=+
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B. The ASLE uses "inexperienca2” toc broadly and thereby
+ails to adequately explain Applicarnts’ failures.

The PID explains almost every Applicant failure as resulting
from 1nexperience. But some of these failures do not fit so
easily into this Frocrustean mold.

i. At the time the MNMRC +1inally discovered what was
really going on at STMP, the key personnel for HLYF had Dpeen 1n
place for years.

By the time special i1nvestigation /9-19 began in November of
1979, HL%F had been on the 10b for four years. There had been
essentially nc turnover in the top two HL%F managerial positions
tJordan and Oprea) nor in the key person responsible for Cuality
Assurance (Frazer). Hence, as far as becoming experienced by the
"mere passage of time,” the HL4PF personnel were at the peak of
their euperience during 79-19, with many years on the job.

The Board takes the position that experience can come from
work over time. Yet the height of GC harassment apparently came
after years of steadily increasing management involvement in

nuclear GA/QC. See FID FOF 120.

——————————— - —— ] ——— ———— .

###% FOCTMOTE CONTINUED FROM FREVIOUS FAGE #»+=
Board would adopt such a restrictive definition ot disqualitying
character defects, CCANP would have explcored the reccrd ot the
construction permit application during Fhase I. As 1t 1s, the NRC
commlssionad such an exploration which concluded that
inexperience was indeed a problem. SECY-84-124 (March 20, 1984)
at A.21. The report concluded that the NRC failed toc review the
ability and experience of the Applicant and its contractor praior
to the granting of the construction permit, Id. at A.23, but a
full review of the construction permit application process might
well find that HLY presented its gualifications and the
qualifications of its prime contractor 1n such a way that the MNRC
was misled as to the actual competence of the project team.
CCANP  will file a motion to reopen the Fhase [ record tc admit
the report and the study upon which the report is based after
CCANF receives the studv. The repert did not limit explanation of
the problems at STNF to 1nexperience; “inadequate management

—~

support of guality"” was also a major contributor. Id. at /.22

o



The 1mplication 1s 2ither that management 1s not capable of
learning from doing, or that management never tocck the problems
at the project seriously enough to actually do something about
them. Either conclusion supports license denial: n2ither 18
explained by inexperience.

2. Harassment of GC inspectors 1s not, contrary to the
ASLE 's positicon, explained by inexperience.

The ASLB's position 1s that:

"One of the most pointed reflections of HLYP s and

BY¥R s lack of experience was the continuing
reappearance of incidents ot harassment of (0C perscnnel
by construction personnel. s 5% (Tlhe continued

reappearance of clashes and the persistence of low
morale reflects management 's inadequate experience 1in
constructing tacilities subject to nuclear gasoc
requirements.” FID 48-49
But HLEZF knew +from extensive experience that harassment of
inspectors was one ¢of the generi:c problems faced on large
construction projects. The Board would distinguish between UA/CC
on any large censtruction project and on a nuclear project, but
that distinction i3s3 not self-evident. Inspecting concrete,
welding, backfill, electrical conduit, etc. 12 commonplace
activity on almost any large construction project and certainly
on a large power plant construction project. The standards are
higher on nuclear construction and the 1nspection, therefore,
stricter, but the problem of inspector/constructor friction
remains the same generic problem.

-

e Contrary to the ASLEB s position, Applicante’ long-
term failure to take decisive action regarding the i1nabilitv of
its prime contractor to perform i1s not explained by i1nexperience.

Early in the project, HL¥F discovered that Brown and Rocot

was not accurately representing 1ts achievements. FID at 40,
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"Moreover, given this notice, HL%F should have taken
steps earlier than 1t did to correct the problems which
were apparent [cite omittedl. Althcocugh this delay 1s
perceived by CCANF as a product cf deficient character
[cite omittedl, we Ffind that i1t more credibly may
reflect a facet of HLYP 's 1nexperience. In our view, 1in
the days prior to the Show-Cause Order, HLLP was not
sufficiently knowledgeable to realize that major
corrective actions were needed or to ascertain what
those corrective acticns should be." FID at 40-41,

The last sentence o0of the quoted statement +rom the FPID
speaks volumes about HL%F's failures. That sentence alone could
provide an adequate summary justification for license denial.

The Board would attribute HL%F 's failure to get B&R off the
Job to inexperience. But HL&F i1is one of the largest utilities 1in
the country. They have plenty of experience in having contractors
desian and engineer power plants.

Discovering that the engineering was only 8-9 percent com-
plete may have been difficult for HL%F ' 's inexperienced nuclear
engineers. But once the knowledge of the incompleteness of the
engineering became available, HL&F management could have taken
appropriate action to get an architect-engineser who would know
how complete the engineering was and who would then produce the
necessary competent engineering in a timely fashion. Instead, six
vears later BXR was still on the job and still suffering
engineering productivity problems.7

4, The failure of HL%F toc perform audits ot B4R 1s not
explained by 1nexperience.

The ASLE finds that

7. The ASLE limits its finding of insufficient knowledge produced
by inexperience to the period prior to the Order to Show Cause.
The 1mplication 1s that after the Order to Show Cause, HL&F
somehow knew there was a need for corrective action. But the fact
ie that the Order to Show Cause did not deal with engineering
productivity at all, and B%¥R remained on the Jjob as a-2 for
seventeen months after the i1ssuance cof the Order to Show Cause.



"at lower leovels, HLZF did not exercise effective con-
trol prior to the Show-Cause Order 1n areas such as
auditing (Finding 11&). We attribute the lack of effec-
tive contrel to 1nexperience and excessively long
chains of command rather than to abdication of respon-
sibility." PID at 42-43.

As Finding 1146 documents, the NRC discovered that HL&F had
"failed to perform semi-annual audits of BYXR site organizations
and procedures and anpnual audits of B&R construction site

8
activities, as required by the FSAR and HL%F procedures.” 4
complete failure by HLEF to perform a major activity 1s not
evidence of a "lack of effective control” but rather
nonperformance of an obligationg it was HL%FP, neot B&R, that was

to perform the audits.

C. The ASLEB failed to come to grips with the obvious
implications of the "inexperience" conclusion.

Lack of experience 1s used throughout the Eoard’'s decision
to shift the discussion away from character and toward the i1ssue
of competence. Surely lack of exuperience leads to incompetence,
as the record shows 1t did in this case. But lack of euperience
1s 1tself a problem which reflects upon the character of -a
coempany going forward with a dangerous project without taking
compensatory precautions. See CCANF FOF 3.5-2.6, 3.10.

The Board refuses to corsider a long term lack of technical
competence as representing a character failure. CCAMNF would cite
a Failur2 to put experienced pecople 1into critical Jjobs as
evidence of a major character defect which can be amalyzed first

as a lack of foresight i(planning for a 1ob where i1n-house

—————————— - ——— T ——— " ————— . ———— —

8. The failure to perform these audits may in fact be a far more
sericus material false statement than reporting that a certain
number of roller passes were made over backfill when 1n fact
fewer passes were made. These audits were not performed at all.

20



experience is lacking), second as a lack of judgment (hiring the
necessary experience’), third as a lack of perception (recognizing
when the personnel in place do not have the necessary euperience,
whether théy appeared to when hired or not), +fourth as a lack of
resclve (removing people who are not performing for whatever
reason, including inexperience), and fi1fth as a lack of values
(going the extra mile in performance at all stages, whatgver the
cost, because the project 1s a nucl=2ar power plant). ‘

One of the reasons given for Applicants’ lack of experience
is the problem of excessive turnover. FID FOF 105, 111. This is a
pfoblem which every corporation must address if it occurs. No
lack of experience with specifically nuclear projects can explain
the failure of management to recognize high turnover rates as a
problem.

More disturbing than one more instance where the ASLE
improperly uses 1nexperiesnce as an explanation for lack of
competence, however, is the actual explanation provided by the
FID, that cost and schedule considerations led to high turnover.
FID FOF 10S.

The BEoard completely fails to assess these findings as
reflecting a fundamental value judgment by HLYF to choose finan-
cial values over the values required to build a safe nuclear
plant. This value judgment goes to the core element of character
required of a commercial nuclear licensee. I1f the NRC has one
paramount criteria in selecting its commercial licensees, 1t must
be that the licensees consistently give safety priority over

profit. The sinale finding that an inexperienced HLYF tolerated

the loss of sxperienced personnel to "more lucrative offers from




other companies" 15 a finding of a fatal failure of values
disqualifying HL&F from receiving a license.
IV. Character

This proceeding 1s the first in NRC history to directly
address the statutory issue cof character, 42 U.5.C. Section
22T2ta) =-- the definition of character, the measurement of
character, and ¢the standard of character toc be adopted by the
NRC. PID at 12, note 13.

The ASLE devoted a separate section to the legal standards
for determining character. Seg PID at 7-12, 15-28. The decision
in this case will have far reaching effects i1n setting forth for
applicants, license-holders, and the general public Jjust what
"character" means to the MRC, and in establishing how that
meaning will manifest itself in regulatory decisions. All parties
in this proceeding agree character 1s a "fundamental" reguirement
for a license applicant, FID at 8, and cone of the central foci of
this proceeding, FID at 7.

As an inquiry 1nto a fundamental requirement, this 1nguliry
should be both broad and in depth. A particular failure cof an
applicant becomes a vehicle for a retrospective probe 1nte the
nature of the failure, the importance of the failure, the unigue
or repeated nature of the failure, the failure as a symptom of a
greater problem, and the greater problem as evidence of a failure
to possess a critical component of character.

The question of whether the i1dentified failure reacnes back
to the fundamental rcot needs to be asked. The root cause
analysisz 1s the major undertaking. Stopping too scon means that

the fundamental inquiry naver takes place. That 1= what the
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licensing board did when 1t stopped its analysis at i1nexperience
and failed to ask whether the presence of pervasive i1nexperience
reflected on character.

Once the 1ssue becomes either character or competence,
something fundamental is at issue and the approach changes. The
cases examining a lesser concept or a subpart of the general
concept are not appropriate precedents, as they do not call for
the examination of the "broader ramifications." See e.g. FID at
19. 1If even one element of the fundamental requirements of

charscter 1s missing, the i1mplications for licensing are great.

A. The ASLE formulation of the character issue i1gneores the
coemmonly understood definition of character.

The ASLE begins its analysis of character by ostensibly
accepting CCANF ‘s assertion that the character i1ssue 1in this case
should be approached based on the commonly understoocd definition
of character. FID at 18.

"Character 1s defined as 'a composite of good moral
qualities typically of moral excellence and firmness
blended with resolution, self-discipline, high ethics,
force, and judgment. " Id.

But after appearing to accept the various elements ot that
definition, the ASLE begins to carve most of them away.

"Mo trait shcoculd be considered, however, unles=s it is
relevant to the contruction or operation of a nuclear
plant. Therefore, a trait should only be considered 1f
it evinces a willingness and propensity, or lack
thereo+t, en the part of an applicant to cbserve the
Commission’'s health and safety standards." FID at 15—
16.

The ASLE s "therefore" is not self-evident. The Board gives
a de‘inition that includes "firmness," "resolution," and "force,"”

but would have those equated with "willingness and propensity”.

Being "willing” or being "more likely than not" or "inclining



toward" 13 already a weaker standard +for character than firmness,

resnlution, and force.

"Moreover, we not believe 1t 1s practical or
necessary to attempt to enumerate all relevant
traits. Were we to undertake such an exercise, we
feel 1t would serve only to replace one label,
‘character,’ with many: 1t would leave unresol ved
the factors determinative o+ gach trairt." FPID at
19.

First of all, 1¥ the trait 13 relevant and t is nat
enumerated, there 1s a possibility that there would be no
inquiry as to the presence or absence of that trait. The fai1lure
to make such an inquiry could result 1n granting a license to an
applicant lacking one of the relevant traits of character. A
potential for disaster would then exict.

Second, the definition quoted by the ASLE contains a finite
number of traits to be consideread. There 1s nothing impractical
about using all of the elements 1n the definition.

Third, it 1s precisely by defining a word that we reach an

understanding of the meaning ot that word.

The ASLE is taking the position that there 1s no difference

1in treating character as one undividable concept and in treating

1t as composed of eloments such as  "resolution,” "sel -
discipline,” and "high ethics." In order to understand, measure,
and set a standard for character, CCANP contends that some
attempt must be made to state 1ts elements, before the +factors
determining those elements can be established. e
identified slements of the competence concept, See p.
there 1s no reason to avoid that same task tor character.,

"What 13 necessary 1% a nexus of a particular trait to

particular performance standards contemplated bv the
Atomic Energy Act pr NEPA and NRC's implementing
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regulations and guides.” FID at 19

From thie statement 1t appears that the ASLE meant 1t was not
necessary to enumerate all traits relevant to the measure of
character as opposed to all traits relevant to character 1n the
nuclear context. But suresly the measur2ment of character in the
nuclear context will be the broadest possible measure: the higher
the risk i1f character is not present, the more breadth and depth
should be devoted to the character inguiry. The stakes can hardly
be higher in any other activityv. CCANF developed a definition
empirically from the facts of this case. For each of 1ts
character traits, CCANF provided an analysis explaining the nexus
of that trait to a character decisicon in the nucle2ar context. See
CCANF FOF 2.1, 4.1, S.1, 6.1, 7.1, 8.1. The ASLE does not e:xplain
why a single trait i1in 1ts or CCANF's definition is 1irrelevant 1n
the nuclear context.

Assuming arguendo that there are some traits 1n a general
definition of character not relevant to character i1n the nuclear
context, the ASLE gives no guidance as to which are to be
excluded, and why.

B. After the ASLE rejects the commenly understood
uefinition, the ASLB engages in an 1i1nappropriate search for
relevant character traits.

The ASLE stated:

"we adjudge HL%F's character by consideration of 1ts
past and present performance, and consider those
traits, both positive and negative, that are naturally
inferred therefrom." FID at 19.

The ASLEB had earlier stated that what was necessary was a
nexus between a trait and a particular pertormance standard.

Neilther the traic nor the performance standard 1z plant- or
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applicant-specific. The traits and the standards must be
applicable throughout the i1ndustry. Tving together character
traits and performance standards 1= not the same as exvamining
specific acts 1n order to generate traits. The ASLB's approach
sugaests that there 1s no generalized standard of character
pessible in the nuclear context. If s, then it will be hard to
demonstrate that the nuclear liceising process 1s Nnot capricious
and arhitrary.

If there are generalized traits of character relevant to the
nuclear context, then we must look to those traits and their
definitions, measure HL&F's performance i1n the ligh%t of those
traits, and decide if the measurements i1ndicate performance up to
the standard demanded i1n the nuclear context.

An 1nductive process can be used to 1i1dentify character
traits. CCANF derived its categories of character traits 1n part
by examining the record. But the tratfs. therr measure, and the
gstandard thereby deveicped are still generically applicable 1n
the nuclear context.

The refusal of the ASLE to accept any fixed definmition of
character led 1t to ignore evidence that HLY¥ 1s wanting on
several important elenents of character.

Because the character inguiry i1s unprecedented, the ASLE
looted for guidance from the deliberations of other NRC licensing
boards. FID at 19. But in looking te other boards, the ASLE 1s
depending on Issue B-type ‘remedial” 1nquiries as precedents for
this Issue A "independent' and sufficient” i1inguiry.

e The ASLE distorted the particular areas of character 1t
gselectad far 1nquiry.



"In the present proceeding, the most significant

character traits +or us to evaluate are HL%F 's
truthfulness and candor, the manner i1n which 1t reacted
to the noncompliances ar nencontarmances which
occurred, 1ts responsibility, and the degree to which
it attempted to stay informed about STF." PID at I1.

These four elements are designed to track the four ar=as of

particular inquiry in Issue A. See FID at 30-31. But the manner

in which HL%F reacted to noncompliancess or nonconformances 1S
already part of the remedial measures taken by HLLF, 1.e. Issue
B. Furthermore, a failure to react would simply be anocther
noncompliance. See Appendir 1, Figure 1. HLZF's not committing
this #further violation should not be used as a key consideration
in measuring its character.

As to attempts to stay informed, the Commission used a
failure to keep informed standard, not a failure to attempt to
keep 1nformed standard. Formulating the i1ssue as "attempt” allows
the ASLEBE to give HLY%P credit for efforts made, nao matter how
unsuccessful.

The ASLE mistakenly refers to these +our elements as
"character traits." Though HL%P responses to NRC entorcement
artions and HLUF attempts to keep i1nformed are conduct which
might indicate some character traits, they are not in themselves
character traits.

-

D. The ASLE uses the four redetined areas of 1nNQuiry 1n &
generally unsuccessful attempt to 1dentify character traits,
measure them, and Jjudge them by the ASLE's standard.

1 Honesty and candor are generally recognized
character traits, but the ASLE analysis of the evidence on these
traits 1s i1nadequate and i1ncorrect.

Honesty and candor are particularly appropriate 1n the

nuclear context where a highly dangercus activity 15 ragulated by




an agency heavily dependent on the self-policing of the
regul ated industry. CCANF considered this slement of character as
"integrity." See CCANP FOF 7.3-7.2.19%.

a. The ASLE found that only deliiberate and known
talse statements can retlect on character.

In their exploration cof honesty and candor, the ASLE first
locked at the alleged material false statements noted 1in the
special i1nvestigation 79-1%9. FID at 2I2-33. In their analysis, the
ASLE concluded that only 1f the false statements made were
deliberately and knowingly made would their existence have
implicatione for Applicants’ character. The ASLE ignored the fact
that unintenticnal and unknown false statements may well reflect
on character by demonstrating carelessness.

One of the Commission € two grounds for license den:ial
specified in this case was failure to remain informed. 12 NRC at
291. Making fals= statements to the Commission unknowingly and
carelessly 15 a seriocus example of such a failure.

b. The Bechtel study on 0A alternatives was a2
deceptior.

Ironically, CCANF engaged 1in detailed examination of the
Bechtel study 1n respdnse to concerns of the Chairman of the
ASLB. See e#.q. Tr. 2258 1, 9-12; 2259 1. 11-14; 2260 1. 10-18.

The ASLB says 1t "need stress only that the study 1in
question analvzed the five forms" suggested by the NRC Director
of I&E. PID at 35. But this is not the 1ssue: limitations on
which alternative could be selected 1s CCANF's concern.

When the ASLE says HL%F gave Eechtel a "blamk check" ¢to

perform the study, Id., the Board cites a findina (201) which

correctly notes that the "bhlank check” was for a study of the
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existing @A program undertaken in January 1980, not fcr the
alternatives study be=gun in April 1560,

AL SRS 2 1

C, In dealing with CCANF's allegation of a false
sworn statement by HLLP to the NRC, the ASLE dicstorts CCANF's
position and ignores the evidence.

CCANF alleges Mr. Oprea filed a false sworn statement with
tha NRC. CCANF FOF 7.3.17.

The ASLEB's discussion, FID at 236-37, attacks a straw man
while 1t ignores the three specific representaticons to which
CCANF called attention. The ASLE acknowledges that ‘'"certain
details ... set rorth by the Applicants in the Show-Cause Order
response may not have been completely accurate,” Id., but then
chooses to ignore this seriocus breach on the ground that 1t was
not pointed out earlier.

There i1s no reason for CCANF to call attention to everything
being proven by the recerd while the record 15 being made. The
evidence speaks for 1tself; the statements were false.

d. The ASLE analysis of the evidence supporting
CCANF ‘s final allegatien in the integrity section 13 cursory and

1nadequate.

"The other claim by CCANF regarding HLY¥F 's truthfulness
and candor consists of alleged i1nconsistencies in Mr.

Don D. Jordan‘'s testimony concerning reasons for
assigning M. Oprea full-time to the STP [(cite
omittedl. We de not regard the statements as

necessarily inconsistent but only as elaboratieons of
earlier statements." FID at 37

In fact, the statements are contradictory =-- one statement
is an assertion of a fact and the other is a denial of the same
fact.

In other words, Jordan testified that the Order to Show
Cause was not really serious (Jordan did not assign Opr=a to STNF

1in  response) but that HL%F 13 verv responsive to NRC concerns



(Jordan did assign Oprea to STNF in reponse to the 0S8SC).
Testimony which 1S mutable depending 2n 1tse 1ntended purpose
provides evidence on the record i1in this case of a lack ot candor
or truthfulness.

Z. Having altered the second subpart of Issue A to
focus on the responses to nrencompliances rather than the
noncompliances themselves, the ASLE fails to render an opinion on
the character traits revealed in the noncempliances themselves.

By redefining Issue A, the ASLE intreoduced confusion and
misdiraection:

"In terms o0f a character trait, the manner in which

HL%P responded to nonccocmpliances or rnonconformances may

be depicted as the willingness or desire of corporate

officials to carry cut a 0A program "to the letter. "
FID at I8 citing Consumers Fower Company (Midland

FPlant, Units 1 and 2), & AEC 182, 184 (1973).
The ASLEB finds that a mere "willingness" to respend to NRC
notices of violat.ons i1s probative of character. But willingness
to respond to NRC viclation notices is the minimum necessary to
avoid having the project shut down involuntarily.

More i1mportantly, the ASLBE equates responding to findings of
violations with showing a willingness to carry out a CA program
to the letter. But the presence of a violation shows that the @A
program was 1n fact not carried cut to the letter. Since a
refusal to correct a violation would itself be & flagrant
violation, there 1s no evidence of anything other than a desire
not to be found in a further, obvicus viclation once caught.

The ASLE cite to Midland demonzstrates the ASLEB's
mischaracterization of this type ot evidence. The Midland EBoard
in fact said:

"The precence of police officers on the highways 1s

.
atter all, not deemed to justify the i1ssuance of a
motor vehicle license to a perscn who does not cfver a



reasonable assurance that he both can and will comply
with the traffic laws which those officers are charged
to enforce." Midland, supra,at 184, note 7.

In other words, we cannot depend, as a basis for granting a
license, wupon the likelihood the Applicants will get caught 1+
they commit violations o+ NRC requirements. Instead we must
depend on them to carry out their program "to the letter-" whether
there 1s an enforcement presence cor not. The M™Midland Beard
rejects precisely the kind of misplaced attention the FID suffers
from 1n this proceeding.
A case cited by the ASLE, FID at 12 n. 13., states:
"It 1s significant that management motivation 1s not
one of the seven factors listed by NRR as having been
used in evaluating CF%L management capability, although

it may be subsumed in scme of them. [cite omitted! NRR
prefers to measure motivation by performance. Moreover,

——m i ems AMEmRNRReS eSS AieslLT- ST ST a==2

while motivation is an i1impcecrtant factor, it 18 not an
overriding one. [cite omittedl" (emphasis added) Caro-

lina Power and Light Co. (Shearon Harris Nuclear Fower
Flant, Units 1, 2, 3, and 4), 10 NRC 42, FOF S1 (1979

CCANF would agree that motivation or willinaness are
necessary and that th;ir absence would be a sign of a very
serious character deficiency. But finding the presence of
technical qualifications and a desire to perform barely begins
the inquiry. The possessior of character capabls of performing
must be demonstrated. CCANF would agree with the Midland and
Shearcn Harris Beards that actual performance 1s the proper
starting point for the analysis and that willingness is not an
overriding factor.

Both Jordan and Oprea seem to +t+eel that policy statements
from top management will result in the successful i1mplemention of
a @A program and the of building a safe plant, or that having a

subordinate tell BLZR to straighten wup will result 1n B¥R

21



straightening up because they hav2 been told to. See FPID FOF 122,

Willingness ard desire are measured by the amount of
resolve, 1.e., follow—-through. [+ there 1s little +ollow-through,
then protestations of, or even the appearance of, willingness are
superticial indications of character. The actual performance 1is
a much more meaning+ul measure.

Ar, example from the FID highlights how pernicicus the ASLE's
constant search for ary sign of willingness can be.

"Where necessary, HL%ZF and B%R were alsc willing to
hire consultants or subcontractors."” FID at 47,

vet, the most i1mportant focus of inquiry in this proceeding 15
the Cuality Assurance/Quality Control program. In this area, HL%F
hired a consultant to draw up the original program but did not
hire a consultant to review the implementation of the program
until 1980. CCANF FOF Z.10 and 8.61. The ASLE chose to 1i1gnore
this evidence.

At the same time, the ASLE does not apply the willingness
concept evenhandedly. Since willingness carries such 1mportance
in the ASLE analysis and since experience 1s the most 1mportant
area where the ASLE finds HLY¥F lacking, the ASLEB should have
found a major character defect in HL%F's unwillingness to spend
the resources to attract and keep top flight, e:perienced nuclear
personne! in their own and their contractor’'s organization during
the first five years of the project.

3. The ASLB's examination of "responsibility" ignores
the relevant testimony and evidence.

The ASLE tries to portray HL&F as responsible at the top
management level.

"We also agree with the witnesses for both the

N ]
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Applicants and Staff that, at least at upper management
levels, HL%F did not abdicate responsibility te B4R for
the QA/QC program (Findings 114, 118-120)." FID at 42.

In Finding 114, it 1s the ASLB's position that top

management was

"responsive and totally committed to quality assurance

and quality control, but that their management controls

down to the worker level were not working effectivelv.”
But the evidence of Jordan’'s commitment tc Quality Assurance and
Quality Control 1€ the very limited training he saw f1t to get
years after he took the position as CEOQ. The evidence of Oprea’s
commitment is the book learning he gathered. These limited
efforts to gain at least a superficial knowledge of what QA/CQC is
can hardly be characterized as total commitment, particularly in
light of all of the evidence to the contrary.

Futting Frazer in charge of Quality Assurance, and leaving
him there lorng aftter his incompetence was manifest, even more
clearly 1lluminates the attitude of HL&F top management. The
treatment of Goldherg’'s access and position compared to Frazer's
is evidence of the favored status of cost and schedule over
quality. In reszponse to the Order to Show Cause revelations of
widespread deficiencies 1in the GA/0C program, top management
referred to those deficiencies as a "few kinks in our armor." See
CCANF FOF S.33. Which 1i1s the better test of management’'s
commitment to GA/QC -- the public relations efforts to please the
NRC when concerns surfaced, or the realities of the day-to-day
life of the plant where management failed to sxercise ettective
centrol over the the actual program?

The fact that an NRC inspector "did not see any effart by

the licensee or 1ts contractors to orchestrate anvything that




would be anti-0//C0C", FID FOF 114, 18 cited by the Board as
evidence o+ management’'s commitment: CCANF would point to
evidence suqggesting the need for an i1investigation into a possible
conspiracy as proof of management 's lack of commitment.

By 1ignoring abdication of responsibility at the top, the
ASLEB more easily +finds that there was no gdisquali+ying
abdication.

"Furthermore, particularly with respect to character,
only a limited group of corporate employees may truly
be regarded as exercising a sufficient degree of
responsibility s@ as to be deemed toc affect an
organization’s character." FID at 24.

But, if nothing else, a continual stream of unacceptable
actions from the lower levels of an corganization demonstrates an
inability of the upper management to =licit acceptable work and
attitudes from those for whom management 1s responsible.

There cannot be success at the top 1f there 1s failure at
the bottom. When the Superintendent of the Quality Control force
says that he operated within a system where quality was a
"necessary evil," then the management cof that system must be held
responsible. See CCANP FOF 8.6 - 8.7.6.

CCANF accepts the ASLE's description of the pyramidal
structure of the Quality Assurance preogram. PID FOF 44, But the
proper functioning of the lowest level of the pyramid is the most
critical part of the program. If the detailed 1nspection program
is functioning effectively, anv failures in the upper part of the
pyramid are minimized in their impacty 1f¥ the detailed inspection
program is compromised, as by intimidation and harasement, the

proper functioning of the upper levels will net necessarily

rectify the problem of defects not reported in the first place.
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There 15 little credit for HLZF in having numerous (R personnel
on the si1te, FID FOF S8, 1f at the same time EYF 1s understafted
with OC inspectors. PID FOF 59, 1

The biggest failures were cl=zarly at the top, where the
management system was bresaking down at the time the NRC +inally
ztepped i1n. FID FOF 150,

The Board cites the testimony of Jordan that "HL&ZF had
assigned highly qualified personnel in large numbers to manaqge
STF." FID FOF 118, But if Mr. Jordan s testimony 13 qQood evidence
to support a finding that HL%F did not abdicate responsibility,
then that same testimony should be good evidence against a
proposition that HLXP had a major problem of inexperience.
Dtherwi;o, Mr. Jordan’'s testimony would have to be read as saying
that "highly qualified" did not include "experienced."

The ASLE 1s al'so aware that the Applicants knew about and
acted to cure their inexperience more than once. See CCANF  FOF
3.9,

Finding 117 does not i1n fact support the ASLE‘'s conclusion
on responsibility because Amaral ‘s testimony addressed delegation
ot authority, not respensibility.

In Finding 120, the ASLB +inds that HL%F became "more
involved 1n the project and more sensitive to the i1mportance of
ite (@A program." HLIP forced BYXR to take actions and 1nvolved
itself 1i1n more B4R decisions. All of these activities might be
commendable, but in two very real senses they condemn HLYF by
their praise. [f HLAF was 1n fact more i1nvolved as the vears went
by and more sensitive to the i1mportance of the 0OA program, then

the totally unacceptable condit.ons found 1n 919 are more



clearly the responsibility of HLYF and the QA deficiencies are
even more seriocus in representing the best HLYF found necessary
with its supposedly increased sensitivity. The vioclations
documented in the Order toc Show Cause, then, are not evidence ot
an abdication of responsibility but are 1nstead the results of
precisely what we can expect to happen 14 HLYF dgeg get i1nvolved
and does take responsibility through "progfessxvely closer
supervision of the contractor ...." The failures i1n the building
aof STNP are then reprezsentative of what we can expect ta happen
with HL%F fully 1in charge ot an operational STNF.

1, on the other hand, we return to the ASLE position that
inexperience was widespread, we find that upper management
assigned people without experience in QA/QC to head the HLLF
program. 0OFf necessity upper management would have to rely on the
contractor to ‘as:uro implementation of the QA/QC proaram. The
very selection of ungualified pecple for the HLYF QA/0C program
is per se abdication of responsibility, and poor judgment.

However the analysis i1s made. the record clearly supports a
finding that HLY¥ either abdicated its responsibility or
conducted the project 1n a totally unacceptable manner. While the
ASLE would have the deficiencies 1n this area reflect onlv on
competence, FID at 44, CCANF contends the character defects
cemonstrated in the area of responsibility are so substantial and
s0 severe as to constitute an abdication of responsibility and an
independent and sufficient basis for license denial on grounds of
both competence and character.

4, In essence, the ASLE found that HLLF failed to keep
informed, but that this failure was not a character defact.




"HL%:F received a large quantity of i1nformation about
the STFP but was unable to assess the significance of
much of 1t."” FID at 44,
This conclusion is, of course, a classic =oxample cf what CCANF
would call a lack of perception.

Once again the Board i1s giving credit for trying ("received
a large nuantity of informaticon”! rather than focussing on
character traits that lead to successful implementation (“"[alble
to assess the significance"). This sxample highlights rather
dramatically why CCANFP objects so strongly to the extraordinary
emphasis the Board gives to willingness. Imagine caompany
management with numerous reports +rom operators on a problem
which could lead to a catastrophic accident, but thev are unable
to understand the reports and authorize action to be taken to
correct the problems and prevent the accident. Do we really care
that much that *he information reached the top, 1+ the top 1s
unable to assimilate and act upon that information”

The fact that the i1nformaticn reached the top may be to the
credit of whoever designed the organmizational structure but 1t
has very little probative weight 1n deciding whether the
company 's managem=nt has the character needed to operate a
nuclear facility.

E. The ASLE disregarded CCANF 's efforts to present a
satistactory model of character.

1. CCANF presented a model similar to the commonly
understood definition.

CCANF proposed a set of character traits which are relevant
to the operation of a nuclear power plant and which are relevant
to an analysis of HL¥W's conduct on the record here --

"foresiaght,"” "judgment , " "perception,” "resolve," "integrity,"”



and "values." CCANF does not 1nsist that these traits exhaust the
list of relevant traits, but each item on the list 18 an
essential trait. Signiticant failure to possess any cone of these
traits raises serious questions about HLYF's or any NRC
licensee’'s character.
The ASLE acknowledged that
"These traits are, of course, qenerally relevant to
character. Indeed they closely track the definition of
character which we have found appropriate.” FID at 18.
The ASLE definition of character included some traits CCANF used:
"firmness," "resolution," "self-discipline,” and "force" all fall
within CCANP's "resolve"3 "high ethics" is within "values"; and
"judgment" i1is one of CCANF's traits.
All parties agree that "integrity," e.g. honesty and candor,
is an important cheracter trait,
CCANF adds two other traits -- "foresight" and "perception”
—-= which emphasize the quality ocf 1nteractions 1nside the
organization and with the ocutside world. While refusing to accept
these categories, the ASLE wppears to use them.
“Or, put another way by the Staff, B¥R's serving as
construction manager , architect englneer and
constructor was a ‘very ambitious program, especially
when vyou don't have much experience ([cite omittedl.”
FID at 48 (an example of failed foresight).
"What we fault them for 1s not their lack of awareness
of details but their lack of understanding of the facts
which they had before them. This represents in our view
a defect i1n competence rather than character." FID at
47 (understanding 13 a crucial element of perception!}.
Lack of perception is certainly evidence of a character
probiem when analysis shows lack of perception eccurred 1n  a

critical segment of the corporation, existed over for a long

period of time, and caused major flaws 1n the performance of the
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corparation. The severity of HLY 's lack of perception clearly
reached the level of a character defect.

As a predictor of future performance, this defect suggests
tnat HLAZF will put people in critical places who lack the
p‘rccption to know what is going on, and will leave them there
for a long time. The seriousness of this prediction 1n terms of
potential health and saftety danger to the public 18 sufficient
for the evidence of this defect to provide an 1ndependent and
sufficient basis for denying the operating license. CCANF finds
the cause of the deficiency to be the Board of Directors’ failure
to put in place capable managers and to exercise their oversight
responsibilities.

For each of 1ts character traits, CCANP provided an analysis
explaining the nexus of that trait to a character decision in the
nuclear context., See CCANF FOF 3.1, 4.1, S.1, 6.1, 7.!, 8.1,

2. The ASLE erred by refusing to consider CCANF's
analytical model.

The ASLE rejected CCANF s analysis of relevant character

traits as
"so broad and i1ll-defined that amalyzing them would
give little assistance in providing answers to the
questions raised by CLI-B0O-I2." FID at 18.

As noted above and by the ASLE the traits selected by CCANF
closely parallel the definition quoted by the ASLE. To say that
analyzing those traits would give the ASLE little assistance s
to sav eilner that we cannot detine character with enough

specificity to reach a conclusion on whether the nacossary

character 1s present, and therefore that entire 1ngquirv proposed

by the Commissiaon and Congress 18 use . @ss, or that the Board has



in fact abdicated its responsibility to define, measure, and scet
a standard ¥+ = the AEA's character qualification.

One reason that the ASLE rejected CCANF's analytical frame-
work was that CCANF demonstrated more than one character trait by
a single incident. FID at 19. The position that one pirece of
evidence can be used to prove only one propesition 18 a
nonsensical 1pse dixit.

CCANF having met the ASLEB's criteria +tor 1dentifying
character traits relevant to this i1nquiry and having demonstrated
support in the record for the failures i1n those traits, the ASLE
was under an aobligation to analyze any such trairt brought to
their attention.

F. Had the ASLE adopted an analyvtical <+ramewor! truly
relevant to the character decision in the nuclear context, the
operating license would have been denied.

1. The ASLB standard for character 13 tcco low.

In summarizing the "facets of HLUFP'¢ chiracter" which they
find "pertinent" to the character inquiry, PID at 43, the ASLE
reveals the standard for characier 1t intends to apply.

a, "HL&F has been open and candid with the NRC,"
PID at 45.

This one finding, 1f true, would have some procbative value.
As noted above, p. 27-30, supra, CCANP challenges the ASLE's
findings and conclusions on HLYF's honesty and candor. See alge
CCANP FOF 6.19-4,.20, CCANF contends the ASLE should have looked
carefully at this finding in the light of the other ASLE
findings. For the ASLE, the key HLYF defect i1n competerce was
inexperience, but HLYF denied 1n 1ts testimony that i1nexperience

was a problem, For the ASLE, T%E Report 79-19
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"indicated substantial deticirencies in HLLF 's
construction guality assurance/quality control (QA/GC)
program and cast sericus doubt on HL%LF s ability to

-

manage construction of the STP." FID at 3.
But HLAF testified that these same findings were only minor
problems. See e.g. CCANF FOF S, 33.

The ASLE should have said, with Judge Miles Lord,

"It 18 not enough to say, 'I did not know, It was not
me,  ‘'Look elsewhere. Time and again, each of you has
used this kind of argument in refusing te acknowledge
your responsibility and i1n pretending to the world that
the chief officers and directors of your gigantic
multinational corporatiecn have no responsibility for
its acts and omiszsions." "A Flea for Corporate
Conscience," Harper ‘s, June 1984 at 17,

Instead, the ASLE turns to 1nappropriate sources to search
for evidence of honesty and candor.

g 1 3 demonstrated those same gqualities in 1ts

relationship with CEU (which resulted in CEU's

withdrawal from the proceeding)." FID at 45,
But CEU's goal was the remaval of Brown and Root. FLD at 27. Once
Brown and Root was off the project, CEU withdrew. Any openness
and candor on the part of HLLF were irrelevant to the withdrawal
of CEU.

b. Evaluating HLEP s responses to noncompliances

and nonconformances, the ASLE reveals how low 1ts standard 13
for +inding the requisite character.

The breakdowns 1in the QA/QC program stand as perhaps the
single most significant evidence of HLYP s failure to pertorm.
Ignoring the vielations thems:lves in favor of HLYF attempts to
respond to those violations, the ASLE concludes:

"It has done its best =- although not alwavs with
success =-- to deal with the many QA/QC problems 1t
taced."” PID at 46.

The Eoard damns with <fai1nt praise. I+ the record of thas

proceeding reflects the best HLLF can do, then clearly denial i1s
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warranted. But is doing vour best really a valid standard? In the
future, will the character necessary tc receive a license to
operate a nuclear power plant be judged on the basis of the
applicant corporation doing the best 1t can, whether that "best"
is good enough or not”

The "manner 1n which (the Applicants] reacted to the
noncompliances” 1s not a character trait at all; it 13 simply a
series of acticns which require analysis 1n terms of character
traits. This analysis the ASLBE fails to do. Instead, the ASLE 1is
satisfied to simply rely on the fact that HL%F made changes 1n
response tco problems that it did not identify (perception) and
did not solve those problems (recolve) (e.g. "problems eventualily
resurfaced.” PID FOF S9). See alsg FID at 42,

Es For the i1ssue of abdication of respconsibility,
the ASLE sets a standard far below excellence.

The ASLE finds HL%F ‘s abdication of responsibility not
disqualifying because HLY4P later involved i1tself more.

"Although it perhaps at first left too much
responsibility to B%¥R, 1t remedied that situation and
became more i1nvolved with the project."” FID at 46.

This is an Issue B ¢inding, 1i.e., after being found lacking
in the area of assuming responsibility, the ASLE finds that they
have now assumed responsibility. The first part of the statement
16, however, relevant to an Issue A conclusion: HLEF clearly
abdicated ton much responsibility to BY%R.

Again the ASLE has 1gnored the 1mplications of the

abdication standing alone. The essential problem was that there

was no one to help. HLAF hired B%R and assumed B4R would do the

iob becaus®2 HLYP had no 1dea how to do 1k, When B%R had trouble,
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there was no one they could turn to +tor assistance. ..at  good
would i1t do for the blind to lead the blind® The ASLEB i1gnores
these issues in order to consider cnly the remedial acts.

"Responeibility" can be a character trait, but CCANF found
it more useful to break this trait intc several components
including "perception" (the ability to stay informed), "judgment”
(the ability to make appropriate decisions on the basis of the
information received and the demands of the situation), and
"resolva" (the ability to follcow through on decisions and make
sure they are carried out). HL%F failed on all three counts.

The ASLE again relies upon "willingness to remedy,” FID at
4%, as a basis for now showing that HL&F took respensibility. The
ASLLB also attributes any problems here, as elsewheres, to
"“inexperience” without doing any analysis cof whether inexperience
itzself is evidence of irresponsibility and lack ct character.

The ASLE standard accepts an applicant willing but unable to
be responsible because of inexperience. Such a standard 13 set
$ar below the standard of performance CCANF contends 1s expected
of a truly responsible applicant.

d. The ASLEBE found that HLEF +arled to keep
informed but that they tried.

"It also exposed itself to great quantities of project
information, although 1t was not always sufficiently
knowledgeable to react properly to that i1nformation.”
FID at 4é&.
The quantity of information tells us nothing about the quality.
More importantly, the inabaility to understand the
information says far more about character than does the amount of

information that HL%F exposed 1tself to.

To summarize the ASLE's findings on character:
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1). Was HL%F honest and +torthright? ASLEB: Yes

2). Did HLP respoend to nonconformances and
noncompliances when they arose” ASLE: Yes, but not always
successfully.

3). Did HL%F abdicate toc much responsibility to B&R?
ASLEB: Yes, but they later acted more responsibly.

4., Did HLYF attempt to keep intormed” Yes, but mainly
without success.

Even the ASLEB findings on the i1ssues as redefined by the
ASLB for purposes of the PID add up to what can be described at
best as a fair—-to-poor record.

To even get HL%F that high on the scale requirs 1gnoring
significant evidence and the i1mplications of that evidence. A
more realistic assessment using the ASLB-redet+ined 1ssues 1s that
HLAP = record was poor and precludes them from being granted an
operating license for STNF.

2. A rigorous analysis of past acts as an i1ndependent
and sufficient basis for license denial would agroduce a decision
to deny.

The nuclear power i1ndustry 1s unique i1n that i1t has been
developed from a technology created by the federal government,
and its authority 1s carved out ot a government monopoly. It 1s
unlawful to possess nuclear materials or equipment without a
license from the +ederal government. The 1ndustry has been
subsidized hy the government. The federal government 1nsures the
industry and protects it against third party liability. Costs,
even those which might result from the utility’'s negligence, are
paid by utility ratepayers at requlated rates. The monopoly

structure of the utility industrv insulates the industry from
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competition.

Moresover , the social cests of the i1ndustry, for sxiample the
generation ot long-lived highly dangerous and toxic wastes, are
largely assumed by the government or are2 transferred to the
victims exposed to these wastes. The virtual 1mpossirtility of
proving causation of individual radiation injuries by any
particular emissions from a nuclear power plant precludes tort
li1ability from serving its traditional role of deterring health
and safety violaticns.

Since even losses of tne utility’'s own capital plant may be
recovered through increased utility rates i1n a monopoly market,
this potential deterrent to careless construct:on or operation of
a nuclear power plant 15 alsc weakened.

These broader realities of the nuclear i1ndustry provide the
context for this case. The lack of any other deterrent to
careless practices in the nucl=ar industry places the +ull burden
of deterence upan the requlatory process presided ovar by the
Nuclear FRegu!latory Commission. The ASLE 1n this proceeding has
accurately described the fundamental cbjective o+ this regulation
as follows:

"our uwltimate finding of fact must determine, inter

alia, whether there 1s reascnable assurance that the

Applicants w11l (i.e., have the character to) observe
the Commissicon s health and safety standards."” FID at
156.

The adequacy o©+ the Applicants character was drawn inte
question by events and investigations leading up to the QOrder to
Show Cause. These hearings were held to determine whether there
should be an early decision to deny the license in light of the

Applicants’ failure to satisfy NRC reguirements. The 1ssue most
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crucial to that determination was to be the Applicants’
character.

The ASLE in this case has attempied to detine for the first
time the nature of the character traits necessary tc receive an
NRC license, and has attempted to apply 1ts detinition to the
record of Applicants’ performance. Though much of its analysis is
useful, the ASLE ultimately failed to develop a meodel for
analysis of corporate character sufficient to satisfy the Atomc
Energy Act. The failure to develop such a model resulted from the
ASLEB's aversion to license denial. The ASLB views license denial
as punishment.

"Moreover, cur role in this proceeding 1s not to punish
an applicant for past i1nfractions.” FID at 22.

Rather thzn "punish" HL&F, the ASLP looks for an gxplanation
or reason (e.g. inexperience), as well as repentance (2.9.
remedial acts), in order to forgive (i.e. not deny the license).

A natural result of this approach would be to focus on what
happened after HL&F was caught, and not on thg viglations
themselves. CCANF contends that this ASLE view of 1ts task 1s
contrary to fact and law and that it led the ASLB to conduct the
wrong kind of inquiry, and set the wrong standard.

Treating denial of a license as punishment directly
contradicts the basic principle that NRC licenses are not rights
but privileges.

Denial is not a punishment. Denial of the license meraly
withholds a privilege to the applicant who falls short of the
high standards required for an NRC license. CCANF’'s analysis

starts from this assumption. The grant of an NRC license regquires
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proof of good character, 1i1f that i1ssue iz first raised by suffi-
cient facts. Once evidence shows the licens=e’'s character to be
questionable, a heavy burden +falls upon the applicant tc =how
that i1ts character has not been so unsatisfactory that 1t 1s now
disqualifiesd. In making this analysis, past established facts
must be given greater weight than future untested assertions and
promi ses.

By '"punishment," the Board must mear lost investment
resulting from the plant not going on line. But It has been long
established that no amount of i1nvestment i1in a nuclear power plant
vests any right to a subsequent license. Fower Reactor

Development Co. v. Electricians, 367 U.S. 396 (1961):35ge also 12
NRC 289; CCANP FOF 2,10.

The Applicants risk denial of an operating license based on
predictions drawn from their performance under the construction
permit. The Applicants are given the opportunity te perform up to
a certain standard and thereby to sngender in the NMRC confidence
that their operating performance will be of an equally high
character. If the Applicants’ performance does not engender such
confidence, then denying the privilege of an operating license 1s
not a punishment; it is simply the Caommission telling the
applicants that they have been focund to lack the necessary
qualities to be given the privilege ot operating a nuclear
reactor. Why else would they be called "Applicants?”

A license to operate a nuclear power plant convays a
tremendous respeonsibility, The seriocusness called for by the
decisi1on on licenzing mirrors *he seriousness of the danger it

the dercision 1s 1n error. In analyzing the guestion of whether
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the privilege should be granted, the ASLE tock an extremely
lenient approach with the Applicant, an approach that was
unwarranted by law. The FID's findings amount to little more than
a holding of law that the Applicants deserve a second chance.
Such acts of mercy may be appropriate in the criminal courts
where judges are given bruad discretion to adjust punishments to
take 1nto account certain factors, such as rehabilitation since

the time of the crime and the wvictim’'s loss. EBut such balancing

of equities 1s 1nappropriate in a nuclear power plant licensing

proceeding, which 1s not about justice and mercy, but prediction.

The public who could be injured by an ungualified nuclear
licensee 1s not given a second chance. I[f the privileqge to ope-
rate a nuclear power plant 1s given based on some micsplaced sense
of compassion for the Applicants, thcousands of lives could be
lost. The only compassion that should be controlling here i1s that
for potential victims of an unprecedented human-made catastrophe.

The ASLB's decizion and its conduct of the hearings fully
demonstrates the ‘"promotional" attitude toward the nuclear
industry for which the NRC has been repeatedly criticized. A
record was presented to the ASLE which demonstrated a lack of
character. With little analysis, the ASLE concluded that certain
"remedial" actions, some of which were not even tested through
the adjudicatory hearings, were sufficient to warrant i1mmunity
from the consequences of i1nadequate character. In one sense the
ASLE is correct. Ite role 1 not to punish the Applicants, €0
neither i1s 1ts role to consider mitigation to punishment.

In their +findings of fact, CCANF has proposed a set of

character traits which are relevant to the operation of a nuclear
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power plant and which are relevant to an analysis of the
Applicants’ conduct shown on the reccrd of this case. Had the
ASLE conducted 1t= 1nquiry in accordance with an appropriate
legal analysis of "character," 1ts decision could only have been
to deny HL%F the license.
V. Intervenor Contenticnz

In order to make maximum use of its limited resources in the
areas of most importance, CCANP did concentrate on the central
issue of character and did not present findings on most of the
contentions.

The Board takes the position that the contentions for which
CCANP did not submit findings could be treated as abandoned but
that the Board has the discretion to make findings and
conclusions on those issues anyway. FID at 47, The Board proceeds
to render an opinion on all the contentions, FID at &7 et seq.,
but "narrowly" on gach deficiency standing alone, thus avoiding a
decision on

"whether the deficiencies when aqareqgated, are
indicative of an overall construction O0A/0C program
that is or was so defective that there can be no
reasonable assurance that STNF has been constructed
adequately and can be operated safely." FID at &6.
Though these findings "are pertinent to the CLI-BO-32 issues on
which the Board 1s charged with rendering an opinion by the
Commission,” the Board does not incorporate those findings and
conclusions inte the findinogs and conclusions on Issue A.

CCANF will address only those contentione whicZh hear
significantly on character and/or competence.

A, Contention 1.1

The Applicants constructed a major building one foot short



of 1ts deziqred length. FID at &7. As the Board notes, the
Applicants admitted that this error resulted from poor 3swveyinag
practices and that there was no procedure for or i1ncpection of
actual surveys at the time the error was made. FID at 48.

The Applicants denied that the lack ot an 1nspection
procedure or of actual inzspection violated 10 C.,F.R. Fart S0,
Appendix B. Id. The Board properly rejected this position. FID at
69-71. But having found that Applicants violated Criterion X of
Appendix B, FID at 72, the Board i1mmediately goes to the remedial
measures adopted.

CCANF would go on to fit the contention findings and opinion
into the issues. Under I[ssue A, CCANF wculd +ind that the total
absence of any effort to verify a survey prior to construction 1s
evidence of a negligent attitude. While this particul ar
deficiency did not end up being satety-related, the rmpplicants
still had to reengineer the penetrations intc the building and
desinn a new equipment layout. Such a2 negligent attitude 13
evidence of a lack of character.

Even accepting arguenda the Eoard’'s inexperience excuse,
this deficiency has nothing to do with experience since B4R 18
one of the world's most experienced building contractors and HLYF
is one of the largest utilities in the United States.

The 1nsistence, as late as ths hearings on the operating
license, that no such i1nspections were required by Appendix B 1s
an indication that Applicants i1nterpreted sdAppendix B very
narrowly and that no true remedy took place. Adopting a procedure

simply to satiséy the NRC while denying the underlving rationale
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for the procedure, 1.e. the i1mplementation of Appendix B,
evidence o+ a tailure to truly remedy the provlem.

B. Contention 1.2

The Board's findings and conclusions on the concrets voids
are an excellent example of how the Beard s use of the concept of
experience 1S inappropriate. See FID at 74-75. The voids detected
in the concrete containment walls occurred primarily 1n the upper
portions of those walls after numerous similar lower pours had
been completed, providing experience 1n just such pours.

Furthermore, the factors contributing to such voids were not
uniguely nuclear factors, e.g., restricted access and visibility,
insufficient vibration, equipment malfunctions, delays, fatigue,
and 1nadegquate lighting are potential problems of which
management must he aware 1n any complex concrete pour.

The Board's inexperience excuse simply does ncoct ring true 1n
light of the evidence. A more logical explanation 13 that cost
and schedule pressures produced conditions where actions wera2
taven that would otherwis2 have been avoided and that these
actions produced safety-related deficiencies 1n the work.

¥ Brown and Root was feeling cost and schedule pressures,
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