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(Emergency Planning
(Shoreham Nuclear Power Station, Proceeding)

Unit 1)

LILCO'S ANSWER TO
"SUFFOLK COUNTY MOTION TO STRIKE
PORTIONS OF LILCO'S GROUP II-B TESTIMONY"

This is LILCO's answer to the "Suffolk County Motion to
Strike Portions of LILCO's Group II1-B Testimony" (hereinafter
simply "Motion"), filed March 28, 1984. LILCO opposes the

County's motion for the reasons set out below.

I. The County's Generic Arguments

In Part I (pages 2-14) of its Motion the County gives
its "grounds for motions to strike." LILCO's answers to these
general arguments are as follows.

A.1 Relevance of Pre-1982 Suffolk
County Planning Efforts

The County says that any testimony about Suffolk Coun-

ty's pre-1982 radiological emergency planning is irrelevant,
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apparently feeling that the pre-1982 planning has nothing to do
with the present LILCO Transition Plan. As we have pointed out
before, however, the LILCO Plan is based on the draft plan for-
mulated by Suffolk County planners. Evidence about that pre-
1982 planning is therefore relevant both as background informa-
tion and as a foundation for testimony about the present plan.
Moreover, testimony about planning that was done by the County
in the past is relevant to assessing the County's present posi-
tion about what measures are required to meet NRC regulations.
The County argues that the pre-1982 County planning ef-
forts do not merit attention because they were rejected by the
County as inadequate. But the fact is that the pre-1982 plan-
ning purported to be in accordance with NRC regulations; it was
done under a contract agreeing to produce & plan that complied
with NRC regulations. The County's rejection of that plan, be-
ginning in March 1982 and culminating in the County Legisla-
ture's resolution in February 1983, on the other hand, did so
on grounds entirely different from the NRC regulations. Ac-
cordingly, the pre-1982 County planning is the only work by
County personnel that attempted to comply with NRC regulations,
and thus shows what at least some County planners believe the
NRC regulations require when the County is not litigating in an
attempt to prevent the operation of a nuclear plant. Though
one can argue about its weight, the relevance of this evidence

cannot seriously be questioned.
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As for the County's suggestion that it will have to sube-
mit additional testimony to address whether the pre-1982 County
planning efforts were good (Motion 4), since the present LILCO
Plan is based on the pre-1982 County plianning efforts, in ate-
tacking the present Plan the County attacks its own pre-1982
efforts as well. Accordingly, there does not appear to be any

reason to permit the County to submit additional testimony on

that sccre.

A.2 Relevance of LILCO "Predictions"

On pages 5-7 of its Motion the County asks the Board to
strike LILCO testimony about future activities. The County re-
fers to such testimony as "speculation" or "predictions."

We believe the County has already lost this argument.
On March 20, the Board ruled as follows:

Turning next to page 42 and 43, the
objection is to the answer to Question
Number 110, for the reason that it
amounts to allegedly improper specula-
tion. This Motion is denied.
LILCO can submit evidence concerning
what it intends to do under certain cir-
cumstances.
Tr. 4003 (March 20, 1984). The County fails to recognize that
when future actions are within the control of the party pres-
enting the testimony, they are not "speculation" or "predic-

tions"; they are commitment:. In fact, testimony about future

licensee actions is submitted all the time in NRC proceedings.



-4-

In the earlier phases of this very proceeding, testimony on
various subjects was frequently submitted before final action
had been taken or before NRC Staff review was complete.

All the more is it permissible to have predictive testi=-
mony and predictive findings in the case of emergency planning.
In the Waterford case, the intervenors claimed error in the li-
censing board's reliance on "predictive" findings and "post-

hearing verification." Louisiana Power & Light Co. (Vaterford

Steam Electric Station, Unit 3), ALAB-732, 17 NRC 1076, 1103-08
(1983). The Appeal Board said this:

We are in agreement with the basic
principles upen which Joint Intervenors
rely. The Commission, in fact, has long
held that, "[a]s a general proposition,
issues should be dealt with in the hear-
ings and not left over for later (and
possibly more informal) resolution."
[Citations omitted. |

With respect to emergency planning,
however, the Commission takes a slightly
different course. At one time, the agen-
cy's regulations required a finding that
"the state of onsite and cffsite emergen=-
Cy preparedness provides reasonable as-
surance that adequate protective measures
can and will be taken in the event of a
radiological emergency." 10 CFR
§ 50.47(a)(1)(1982) (emphasis added). 1In
July 1982, the Commission amended this
provision by clarifying that "the find-
ings on emergency planning required prior
to license issuance are predictive in na-
ture" and by eliminating the reference to
the "state" of emergency preparedness.

47 Fed. Reg. 30232, 30235 (July 13,
1982), petition for review pending sub
nom. Union of Concerned Scientists v.
Nuclear Regulatory Commission, No.
82-2053 (D.C. Cir., filed Sept. 10,
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1982). . . . The Commission emphasized,
however, that "there should be reasonable
assurance prior to license issuance that
there are no barriers to emergency plan-
ning implementation or to a satisfactory
state of emergency preparedness that can-
not feasibly be removed." 46 Fed. Reg.
at 61135. Thus, while the plan need not
be "final," it must be sufficiently de-
veloped to permit the board to make its
"reasonable assurance" finding in a man-
ner nonetheless consistent with the guid-
ance of Indian Point [Consolidated Edison
Co. of New York (Indian Point Station,
Unit No. 2), CLI-74-23, 7 AEC 947, 951
(1974) ] and its progeny. See Zimmer
[Cincinnati Gas & Electric Co. (William
H. Zimmer Nuclear Power Station, Unit No.
1), ALAB-727, 17 NRC 760 (1983)]), supra
note 24, 17 NRC at 770, 773; Southern
California Edison Co. (San Onofre Nuclear
Generating Station, Units 2 and 3),
ALAB-717, 17 NRC 346, 380 n.57 (1983).

17 NRC at 1103-C4. 1In Waterford, the licensing board had left
to post-hearing resolution such things as the installation and
testing of the siren warning system; agreements with sur-
rounding parishes for buses, ambulances, drivevs, and vans; in-
stallation of communications systems between onsite and offsite
authorities; and completion of the implementing procedures.

See also Pacific Gas & Electric Co. (Diablo Canyon Nuclear

Power Plant, Units 1 and 2), LBP-82-7C, 16 NRC 756-66 (1982),
noting that the state and county plans were incomplete but that
there were no obstacles to completion.

In response to an argument that the Monrce County emer=-

gency plan was incomplete, the Appeal Board in Fermi 2 said

this:
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Nor doee the lack of completeness of
the Monroce County plan, standing alone,
preclude issuance of a full power op-
erating license. We recently canvassed
that issue in Southern California Edison
Co. (San Onofre Nuclear Generating Sta=-
tion, Units 2 and 3), ALAB-717, 17 NRC
346 (1983) and in Zimmer, sur ‘a. Those
cases explained "that the Commission ex-
pects licensing decisions on emergency
preparedness to be made on the basis of
the best available current information."
San Onofre, supra, 17 NRC at 380. But
that general principle does not mandate
either a final local government emergency
plan or a final evaluation of offsite
preparedness by FEMA, the agency that has
the principal responsibility to conduct
such an evaluation. The regulatory
scheme set forth by the Commission, we
ruled, contemplates that "hearings may
properly be held [and a decision on a
full power operating license reached] at
such time as the plans are sufficiently
developed to support a conclusion that
the state of emergency preparedness pro-
vides reasonable assurance that adegquate
protective measures can and will be
taken . . . in the event of a ra-
diological emergency." Zimmer, supra, 17
NRC at 775. While we could not draw a
bright line respecting how much plan de-
velopment would be enough for that pur-
pose, it is plain from the Commission's
regulatory requirements that offsite
plans need not be complete, nor finally
evaluated by FEMA prior to conclusion of
the adjudicatory process. San Onofre,
supra, 17 NRC at 380 & n.57; Zimmer,
supra, 17 NRC at 775. See 47 Fed. Reg.
30222 (July 13, 1982), petition for
review pending sub nom. Union of
Concerned Scientists v. NRC, No. 82-2053
(D.C. Cir. filed September 10, 1982); 45
Fed. Reg. 82713 (Dec. 16, 1980). See
also 10 CFR §50.47(c)(1).

Detroit Edison Co. (Enrico Fermi Atomi - Power Plant, Unit 2.

ALAB-730, 17 NRC 1057, 1066 (1983).
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There is also a line of cases that point out the "dynam-
ic" nature of emergency planning and the undesirability of
freezing the licensing proceeding to earlier and likely outmod-

ed information. In Diablo Canyon the board pointed out that

the NRC licensing process is a "dynamic one." Pacific Gas &

Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and

2), ALAB-728, 17 NRC 777, 790 (1983). In Indian Point the Com=-

mission said that emergency planning is a "fluid process."

Consolidated Edison Co. of New York (Indian Point, Unit No.'2),

CLI-83-16, 17 NRC 1006, 1011 (1983).1/ In San Onofre the Ap-
peal Board said that there is no hint iu the FEMA/NRC Memoran=-
dum of Understanding of "freezing" either FEMA or the licensing
proceeding to earlier and likely outmoded information.

Southern California Edison Co. (San Onofre Nuclear Generating

Station, Units 2 and 3), ALAB-717, 17 NRC 346, 380 (1983).

The County complains (Motion 7) that LILCO can change
the facts unilaterally, even subsequent to the filing of testi=-
mony. This is as it should be. LILCO is willing to make
changes in its emergency plan if by doing so it will resolve
County concerns or eliminate issues for litigation. Every re-

sponsible litigant in every legal proceeding should be willing

1/ In Indian Point the Commission was addre=zing already op-
erating plants, for which a "different regulatory structure" is
provided. 17 NRC at 1008. But the principles of emergency
planning recited in the decision apply to plants like Shoreham
as well.
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to do the same; ordinarily this is known as "settlement." To
date, settlement of offsite emergency planning issues with
Suffolk County has not worked, and the only thing LILCO can do
is to make changes .n its plan based on County contentions or
County testimony. For example, LILCO made changes in its evace
uation traffic plan in response to testimony by Suffolk County
police, and it has made changes in its emergency planning bro-
chure in response to Suffolk County contentions. This is ex-

actly what LILCO ocught to be doing.

A.3. Relevance of the History of Planning

On pages 8-10 of its Motion the County cbjects to a dis=-
cussion in LILCO's testimony about the planning process that
has gone on in the past.

The history of LILCO's emergency planning efforts is
relevant for two rea.»ns. First, it is relevant as background
information. Second, it is relevant because the process of
emergency planning is relevant. The NRC case law clearly es-
tablishes that, as noted above, emergency planning findings are
predictive. Numerous cases have found emergency plans adegquate
despite unfinished business, if there was an emergency planning
process that was dealing with the unresolved problems. Nowhere
is this principle better illustrated than in the Commission's

June 1983 Indian Point order declining to shut down the two

Indian Point units:
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Based on this progress, and the com-
mitments which have been received from
the State and licensees to assure that
momentum is maintained, we conclude tha.
an order shutting down the two plants is
no longer justified.

Consolidated Edison Co. of New York (Indian Point, Unit Ne. 2),

CLI-83-16, 17 NRC 1006, 1014 (1983). Thus, to the extent that
there are still things that need to be done, the Boafd can nev=
ertheless make a finding of adeguate emergency planning if it
can find that the emergency planning process is adequate and
moving forward. Testimony about the process is therefore rele-

vant.

A.4. Relevance of the New York State Plan

On pages 10-11 of its Motion the County objects to LILCO
testimony about the New York State radiological emergency plan.
This argument cannot be usefully answered in general, because
the relevance of the New York State Plan depends on the purpose
for which it is being addressed in testimony. We will there-
fore answer the County's objections on this ground in the spe-

cific circumstances in which they arise, below.

A.5. Relevance of Other Nuclear Facilites

On pages 11-12 of its Motion the County argues that
LILCO should be allowed to testify only about the Shoreham sta-

tion and not about how other emergency planners have handled
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similar issues at other nuclear plants. Thus, if every other
emergency plan in the country, for example, handled recovery
and reentry a certain way, and LILCO handled it the same way,
the County would like the Board to be ignorant of this. This
argument by the County has been rejected in the past, see,
e.g., Tr. 5560-61 (March 30, 1984), and it should be rejected
again now.

B. So-called "Nonprobative and Unreli-
able Testimony"

On pages 12-13 of its Motion the County argues that some
of LILCO's testimony is "unsupported conjecture" and "specula-
tion." This argument goes to the weight, not the admissibili=-
ty, of the evidence. If the County wants to know more about
the basis for the various parts of the LILCO testimony tq which

it objects, it can ask on cross-examination.

o4 Legal Interpretations or Conclusions

The County next objects, on pages 13-14 of its Motion,
to LILCO's witnesses testifying about their understanding of
NRC regulations. The County has already made this argument and
lost. The Board has ruled as follows:

We find that witnesses can give their
interpretation or their belief about what
a regula ion requires. We will then have
to decide if that is correct.
Tr. 4003 (March 20, 1984); see also, e.g., Tr. 5560, 5561-62

(March 30, 1984).
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II. LILCO's Answer to the
County's Arguments About Specific
Portions of LILCO's Group II-A Testimony

Specific portions of LILCO's testimony that Suffolk
County wishes to have struck are listed in Part II of its Mo~
tion. LILCO's responses are as follows.

A. LILCO's Testimony on Contentions 24.E,

24.F.2, 24.F.3, 24.M, 61.C, and 68-71
(Schools)

1. Purpose Section, Second and Third
Sentences (Motion 14)

The County first moves to strike two sentences (the sec-
ond and third) *a the "Purpose" section. The reason is the
County's usual objection to predictive testimony. The "Pur-
pose" section is not evidence and may not be relied on in find-
ings, so there is little purpose in moving to strike it. The
Board so ruled at Tr. 5562 (March 30, 1984).

2. Page 14, Answer 8, last para-
graph (Motion 15)

The County moves to strike a sentence that says LILCO is
willing to consider providing pagers to school superintendents.
The County's basis is that it is "irrelevant, purely specula-
tive, and without probative value" (Motion 15). The County
relies on its customary objection to "speculation" -- that is,
to predictive testimony and findings and to commitments by

LILCO.



Whether the superintendents will ultimately want pagers
and how many, if any, will be provided are among the details
that need not be addressed in this proceeding. But the fact
that providing pagers is one measure that LILCO is willing t»
consider is relevant.

3. Page 14, Answer 9, last sentence
(Mction 15)

The County objects to a sentence that says the school
districc superintendents will notify the school principals
about protective actions in an emergency. The County's argu-
ment 1s basically that the testimony is unreliable, an argument
that goes to weight rather than admissibility. If the County
wishes, it can ask the witnesses the basis for the sentence

during cross-examination.

4. Attachments 6-10 (Motion 15-16)

The County moves to strike as irrelevant Attachments
6-10, which are tables containing data about the various school
districts. 1In particular, Attachr-.t 10, which lists school
districts with schools outside the EPZ, is said to have no rel-
evance.

In fact, Attachments 6-1C are relevant both because they
list relevant data about the various schools being discussed in

the testimony and because they show the level of detail and
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thoroughness involved in the LILCO planning effort. Because,
as we have noted above, emergency planning findings are "pre=-
dictive" and because the commitment of planners is a factor to
be weighed, the quality of the emergency planning process is
relevant to emergency planning issues. As for Attachment 10,
which addresses school districts outside the EP2, it is rele-
vant for a number of reasons: (1) some of the schools ocutside
the EPZ have students who live inside the EPZ; (2) a listing of
schools outside the EPZ shows the large number of available
possibilities for reception centers for students from within
the EPZ; and (3) the transportation resources of the school
districts outside the EPZ may be called upon, on an emergency
basis, to help evacuate students from inside the EPZ. The tes-
timony addresses each of these three subjects.

5. Page 16, Question and Answer 11
(Motion 17-18)

The County moves to strike Question and Answer 11, which
address the gquestion whether Suffolk County or New York State
could do a better job of planning for schools than LILCO has
done, on the grounds of irrelevance and unreliability.

First, as to relevance: Suffolk County has argued
throughout this proceeding that "unigue local conditions" make
LILCO's plan unworkable. As is rapidly becoming clear, the

only "local condition" that amounts to arything is Suffolx
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County's refusal to participate in emergency planning. Indeed,
a large part of Suffolk County's case before this Board is
founded on the basic claim that LILCC cannot do adequate emer-
gency planning simply because it is not a governmental agency.
This is the issue addressed by Question and Answer 11.

Second, as to reliability: this goes to weight, not ad-
missibility. The LILCO witnesses are familiar with planning at
other New York nuclear facilities, and if the County wants to
probe their basis for Answer 11, it can do so on cross=-
examination.

6. Pages 16-18, Questions and Answers

12, 13, and 14, and Attachments 11
and 12 (Motion 18=20)

The County objects to LILCO's discussion of the back-
ground of the present plan, including its origins in Suffolk
County planning efforts. The first objection is on the basis
of relevance. As weé have said above, the length of time =znd
the number of people and organizations involved in developing
an emergency plan are relevant to its quality. In particular,
the fact that Suffolk County Planning Department personnel in
the past, as well as LILCO personnel at present, believed the
planning effort to be sound is relevant to whether the plan is
a good one or not.

The second ground of the County's objection is appar-

ently that the LILCO witnesses lack personal knowledge both of
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what motivates school officials and of what was in the minds of
the County planners when they began what eventually became the
LILCO Transition Plan. This argument goes to weirht rather
than admissibility. The fact is that the LILCO witnesses live
on Long Island and have been working with school officials in
the planning process; they can testify about the situation
those officials face. Likewise, the LILCO witnesses are in a
position to know a good deal about the pre-1982 County planning
effort. As an affidavit of Charles A. Daverio in Phase I of
this proceeding and LILCO's brief on the County's motion to
terminate this proceeding in the spring of 1983 reveal, LILCO
employees, particularly Mr. Daverio, worked closely with the
County planners to develop a plan. It was, in fact, a joint
effort. Mr. Daverio reports directly to Mr. Weismantle, who is
one of the witnesses on LILCO's schools testimony. The County
can probe _he depth and basis of the LILCO witnesses' knowledge
on cross-examination, if it wishes.

As for the County's objection to Attachment 11 on the
basis that the letters are not properly autheaticated, the
LILCO testimony indicates that planners from the County Plan-
ning Department held discussions with school officials, as in=-
dicated by the letters in Attachment 11. As noted above, LILCO
personnel worked with the County in happier days when the Coun=-

ty was still doing radiological emergenry planning. Thus there

is sufficient basis and foundation. If the County thinks that
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the letters are not authentic, it can either ask to present ev-
idence that they are not or cross-examine LILCO's witnesses on
the matter.

As for Attachment 12, whigh is a portion of the draft
County plan, the County's objection based on irrelevance is
once again misplaced. Attachment 12 is the County planners'’
discussion of the advantages and disadvantages of an early dis-
missal plan. It is referenced on page 17 and page 38 of the
LILCO testimony, and it is relevant in two ways: first, on its
own merits as a discussion of the trade-offs that must be made
and the rationale for a basic feature of the plan (early dis-
missal) and, second, to show that such considerations were
taken into account when the original planning was done ==
again, this second point goes to the quality of the planning
process that produced the present plan.

If the County is suggesting that Attachment 12 is not
truly an excerpt from the draft County plan, then it can try to
produce evidence that this is so, or cross-examine LILCO's wit-
nesses on the matter. As we have said, Mr. Daverio, who re-
ports directly to one of the LILCO witnesses, worked with the
County planners and has direct personal knowledge of their

work.



7. Page 20, Question and Answer 17
(Motion 21)

The County objects tc a question and answer making the
point that LILCO remains flexible and willing to change its
plan fur schools if, in the .chool officials' judgment, it
needs to be changed. The County's objection is apparently that
this subject is irrelevant. Once again, the County ignores the
fact that the planning process is relevant to emergency plan-
ning issues. Evidence that the nlanning agency (in this case
LILCO) is flexible and willing to accommodate the needs of the
schools is relevant to whether the planning process is a good
one.

Moreover, the County forgets that this proceeding is
held under the "interim compensating actions" portion of the
emergency planning regulation (10 C.F.R. § 50.47(c)(1)). The
case law suggests two things about this provision. First, a
variety of factors is to be taken into account in deciding
whether interim compensating actions are adequate:

In sum, the regulatory structure es-
tablished by the emergency planning rule
is intended to be flexible: the Commis~-
sion is to look at the totality of the
circumstances; to allow grace periods,
where appropriate, for the correction of
deficiencies; to balance a variety of
factors even where grace periods have ex-
pired without the completion of every de-
sirable corrective action; and to recog-
nize that emergency planning is a fluid
process, regquiring regular updating,

testing, and adjustment. It is the Com-
mission's duty to determine when the




gravity of outstanding deficiencies,
their persistence, the limitations of in-
terim compensatory measures, and other
factors, taken together, counsel an end
to grace periods, and the imposition ine-
stead of a shutdown.

Consolidated cZdison Co. of New York (Indian Point, Unit No. 2),

CLI-83-16, 17 NRC 1006, 1011 (1983). Second, there are indica=-
tions in the cases that a willingness to plan =-- a commitment,
if you will -- is one factor to be taken into account. For ex-
ample:

I view the two emergency planning

deficiencies at Indian Point, which

prompted our May 5 order, to be

deficiencies in commitments.

Consol.uated Edison Co. of New York (Indian Point, Unit No. T

CLI-83-16, 17 NRC 1006, 1022 (1983) (Additional Views of Chair-
man Palladino). It is also relevant that certain emergency

planning problems are beyond the applicant's control. In light

of the present difficult political situation, the fact that

LILCO is willing to take certain emergency planning measures
helps satisfy its burden of proof.
8. Pages 21-23, Question and Answers 18

and 19 and Attachment 13 (Motion
21=-22)

Again, the County objects to a discussion of the plan-
ning process, asserting that it is only "the adequacy and im-
plementability of one particular document" that is at issue in

this proceeding.
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Oddly enough, the County's approach appears to conflict
with one of the County's recurring themes -- that is, that the
LILCO plan is a mere "paper" plan and cannot really be imple-
mented. The County apparently wishes to ensure that conclu-
sion, inscfar as this proceeding is concerned, by artificially
limiting the evidence to the four corners of the plan. Of
course, if the Couaty were correct, then there would be no pur-
pose in LILCO's filing testimony at all; LILCO would be limited
to filing the emergency plan, while the County could file any-
thing it wanted about how difficult it might be to implement
the plan. And so we repeat: emergency planning is a process;

evidence about that process is evidence about the guality of

the plan.

9. Page 25, Answer 22, everything after
the word "No" (Motion 22-23)

Again, the County moves to strike evidence about the
"ongoihg process" (LILCO schools testimony at 25) of emergency
planning. The testimony is relevant, for the reasons already
stated. Also, this particular answer provides some useful per-
spective to keep in mind when we are in danger of getting
bogged down in details about the state of planning at any one

particular time.
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10. Page 26, Question and Answer 23
(Motion 23)

The County seeks to strike LILCO's representation that
it is willing to provide resources for the schools' planning.
Again, this i3 relevant to the quality of the planning process.
It is also relevant to whether any shortcomings in planning are
outside LILCO's control, which is a factor to be weighed under
the "interim compensating actions" provision. It is also rele-
vant to show that, in the words of ﬁhe Waterford decision,
there are no "barriers to emergency planning implementa-
tion . . . that cannot feasibly be removed," 17 NRC at 1104.

1l1. Pages 26-27, Question and Answer

24 and Attachments 37, 38, and
41 (Motion 24-25)

Again the County moves to strike evidence about LILCO's
planning process. Testimony about the process is relevant for
the reasons given above.

As for the sample school procedures and generic shel-
tering guidance, the fact that the applicant has prepared such
documents, which can be used or adapted by individual schools,
is clearly relevant both to the quality of the planning process
and to the state of preparedness. Here, as elsewhere, the
County's point seems to be that this particular piece of testi-

mony is not the entire answer tc the emergency planning issues;

it is, however, a relevant part of the whole. As for the




County's claim of surprise (Motion 25), the documents in ques=-

tion were provided to school superintendents, including two of

the County's own witnesses, who also were invited to the meet-

ing where the materials were discussed. The County's claim of

surprise is itself surprising.

12. Pages 27-29, Question and Answer
25 (Motion 25-28)

First, the County objects to all evidence about the
planning process, and the objection is unfounded for the rea-

sons we have recited several times above. Second, the County

believes that LILCO's testimony about the present political
situation, which presents special difficulties cf emergency
planning for schools, is irrelevant, and without basis as well.
The "basis" argument is simply a Quarrel with the evidence and
goes to weight rather than admissibility; it can be explored on
cross-examination if the County wishes. The "relevance" argu-
ment suggests that the LILCO witnesses may not discuss the
planning problems they face and why they feel the problems can
be overcome, a suggestion that cannot be supported.

The County's allegation of a "personal attack" is a mis-
characterization of the LILCO testimony. The testimony dis-
cusses ceitain problems faced by emergency planners in Suffolk
County, why they can be overcome, and how they are being over-
come. That some of the problems are political in nature does

not make them irrelevant.
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As for relevance, the fact is that Dr. Erikson has fre-
quently stated that emergency plans should take into account
the fact that people will try to reunite with their families
before evacuating; that Dr. Erikson was a member of Suffolk
County's emergency planning task force on which the County
bases its present position in this proceeding; and that the
LILCO Plan is designed to accomplish precisely what Dr. Erikson
advocates. Having elsewhere argued that its pre-1982 planning
efforts are inadmissible, Suffolk County now argues that state-
ments by its post-1982 consultants are also inadmissible. The
argument appears to be that when a County planner, either pre-
1982 or post-1982, sayvs anything that supports the adequacy of
LILCO's present plan, it is irrelevant.

Finally, the County argues (Motion 30-31) that FEMA's
opinion about the desirability of an early dismissal plan is
irrelevant, notwithstanding the fact that LILCO's Plan includes
an early dismissal option. The County says that the sworn tes-
timony of the FEMA witness in this proceeding is a 'gratuitous
and meaningless comment.” The County's r2*tionale seems to be
that FEMA testified merely that an early dismissal option
should be adopted, not that the early dismissal option used by
LILCO is adequate. This argument is frivolous.

Finally, the County moves to strike testimony about evi=-

derce in the Indian Point proceeding, apparently taking the pé-

sition that the State of New York's position in this proceeding
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makes irrelevant and inadmissible any prior inconsistent state-
ments by State personnel. There is no legal basis for this ob-
jection, so far as we can tell. The rest of the County's argu-
ment appears to be that the evidence is unreliable, which goes
to weight, not admissibility.

16. Page 39, Answer 40, last two sen-
tences (Motion 32)

Again the County moves to strike evidence about future
planning, in particular about a Questionnaire that will be sent
out in order to get additional information required for more
detailed planning. This is simply another attempt to freeze
the emergency planning effort in place, and as such it is con-

trary to the case law cited above.

17. Attachment 43 (Motion 33)

The County moves to strike Attachment 43, which consists
of planning materials sent to the Director of Administrative
Services for BOCES II. Again, the Councy argues that the plan-
ning process is irrelevant and that the existence of model
plans is alsc irrelevant. For the reasons that have already

been stated, the County's argument is wrony.
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18. Page 44, Answer 46, first sentence
(Motion 34)

The County argues that testimony about what state wit-
nesses have said in other proceedings is hearsay. Hearsay, of
course, is admissible in these proceedings. The County is sime
ply quarreling with the reliability of the evidence, something
that it is entitled to go into on cro;s-examination if it
wishes. The County's arguments go to weight, not admissibili-

ty.

19. Page 49, Answer 51 (Motion 34-35)

The County argues that the generic sheltering guidelines
prepared by LILCO are irrelevant to such issues as whether the
schools can implement tlie sheltering option. The fact is, how-
ever, that Question and Answer 54 point out that the generic
guidelines could be conveyed to the schools during an emergency
even without preplanning. Even without that gquestion and an-
swer, the information about the generic guidelines would be

relevant to the guality of and commitment to the planning pro-

cess.

20. Page 50, Answer 52 (Motion 35)

The County again moves to strike testimony about future
planning and the planning process. The answer to this has been

stated above.



27w

21. Page 51, Answer 55 (Motion 36)

The County suggests that testimony about the likelihood
of having to implement a particular protective action is irrele-
evant. The County says that "[t]he premise behind the NRC re-
Qquirement that there be an emergency plan is an assumption that
an accident happens" (Motion 36). We appear to have the clas-
sic situation in which the intervenor wants to testi‘ t

consequences (in the County's Finlayson testimony, le)

and the applicant wants to testify about probabilities.

In truth, Answer 55 is only a small part of the LILCO
testimony, and it is offered only for perspective and context.
It is not used, for example, to justify the absence of a plan,
since a plan exists. It is, however, a useful corrective for
the County's assumption that the hearings should ignore all but
the most serious, least likely accident or accidents. It is
relevant for this purpose.

However, based on the hearing of April 3, 1984, it ap-'
pears that the County will use any reference to the low likelie
hood of an accident as a springboard fromm which to explore
LILCO's probabilistic risk analysis (PRA), on which LILCO has
not relied in this proceeding. In order to avoid the delay
that further questioning about the PRA would doubtless entail,
LILCO is perfectly willing to withdraw Question and Answer 55

on page 51 of the testimony. In short, we do not concezt this




part of the County's motion to strike, though we rely on dif-

ferent grounds from those the County asserts.

22. Page 52, Answer 56, last sentence
(Motion 37)

The County moves to strike a statement that a general
emergency with projected offsite doses of five fem or more is
the most severe and the least likely of the several emergency
classes. For the same reason set out immediately above having
to do with the PRA, LILCO does not contest the County's motion
to strike this single sentence.

23. Pages 53-54, Answers 58 and 59
(Motion 37-39)

Again, the County moves to strike testimony that says
what LILCO will do in the future. Again, it refers to commit-
ments as "speculative." Again, the County ignores the princi-
ple that emergency planning findings are predictive. The Coun-
ty suggests, in fact, that because of the way it has drafted
its contentions, the only evidence that is admissible is about
what emergency preparedness actions can be taken today. This
is contrary to the basic principles of how emergency planning

issues are handled in these cases, discussed above.
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24. Pages 56-57, Answer 62 (Motion 39-40)

Again, the County objects to testimony about the ongoing
planning process. Again, the County attempts to freeze the
facts in time. Again, it is putting forward arguments contrary
to NRC case law.

The County's theory seems to be that the pa: ties are
bound to present evidence on the state of affairs that existed
several weeks or months ago, to litigate those facts to a con-
clusion, and, if there is any shortcoming in the state of plan-
ning as of several months ago, to begin an entirely new pro-
ceeding presumably focusing ou the situation at a slightly more
advanced state of time. This approach, a formula for delay and
futility, has nothing to recommend it.

25. Pages 58-59, Answer 63, all of

the second varagraph except the
first sentence (Motion 40)

Again, the County moves to strike testimony about the
ongoing planning process and what will be done in the future.
Again, the County is ignoring the predictive nature of emergen-
cy planning findings.

In addition, the County ignores the fact that in the
health-and-safety portion of this proceeding the testimony fo-
cused many times on actions yet to be taken, commitments yet to

be fulfilled, and safety systems for which the NRC Staff had
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not yet completed its review. Indeed, in one case, LILCO com=-
mitted to store the activating key to the standby liquid con=-
trol system (SLCS) in a prominent place based upon views ex-
pressed by the Board during the hearing. LILCO considered the
Board's views over the lunch break and came back in the after-
noon to commit to doing what it believed the Board was sug-
gesting ought to be done. In ouvr experience this sort of tes-
timony and this sort of speedy response to changing
circumstances is normal in NRC licensing proceedings and, for

that matter, productive of good emergency planning.

26. Page 60, Answer 66 (Motion 41)

The County moves to strike testimony that says that
LILCO will offer training and equipment to schocl bus drivers
and teachers. Its basis is that the testimony is speculative.
The County also says that it is not relevant, because it "does
not relate to any of the contentions that this testimony sup-
posedly addresses."

Again, the County mistakes a commitment for "specula-
tion." It is true that LILCO has no power to force people to
accept training; but that does not make testimony about what
LILCO will offer in the planning proces; inadmissible. More-
over, we do not understand the County's relevance argument. It

is not clear why the offering of training and dosimeters to

school bus drivers and of training to teachers is not relevant
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to whether protective actions that require the use of school
buses or the supervision of school students can be accom-
plished.

27. Page 51, Answer 67, last three sen-
tences (Motion 41)

Again, the County moves to strike evidence about future
activities. The same answer applies that has applied every
other time the County has made this argument.

28. Page 62, Answer 70, all but the first
sentence (Motion 41-42)

Again, the County moves to strike evidence about the
planning process and future activities, based on the acknowl-
edged fact that reception centers have not yet been identified.
The answer to this sort of objection has already been given

several times above.

29. Pages ©8-69, Answer 79 (Motion 42-43)

The CTounty moves to strike LILCO's testimony, in Answer
79, about the possible use of Suffolk County Community College
as a relocation center, including the witnesses' assessment of
the present political situation. The County's rationale is
that this amounts to "speculation," but it appears that what
this means is that the County disagrees with the LILCO wit-

nesses' opinion. The County wishes to have the president of
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the College testify that he will not allow his facility to be
used, but not the LILCO witnesses' testimony that he probably
would, in a real emergency. This is an issue going to weight,
not admissibility.

Since the County has chosen to argue the evidence in its
motion to strike Answer 79, we will make the following observa-
tion in kind. The County says that the i1dea that the president
of the College would open his doors to people evacuating from a
radiological emergency is "preposterous." The County feels
that it is self-evident that Suffolk County officials, po-
licemen, and others, if faced with real people with real needs,
would hold up a copy ¢f County Resolution 111-1983 and refuse
to help people. But as LILCO has pointed out before, the Gov=-
ernor has stated that both State and County resources would be
used in a real emergency. There is testimony in the record,
chiefly by Dr. Mileti, that people tend to cooperate for the
public good in communitywide emergencies. Moreover, in answers
to LILCO's discovery regques 3, Suffolk County refused to say
unequivocally whether County officials would respond in a real
emergency. See Suffolk County response to LILCO informal dis-
covery request no. 103, August 3, 1983. We will leave it to
any fair observer to say which view is "preposterous."

The rest ¢f the County's argument about Answer 79 is
simply its oft-repeated position that any testimony about fu-
ture planning is inadmissible. This argument has been

addressed many times above.
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30. Pages 70-71, Answer 80, last sen-
tence in second paragraph, last
centence in third paragraph, entire
fourth paragraph (lotion 44-45)

Again, the County argues that testimony about planning,
which by its nature goes to the future, is inadmissikle. To
suggest, as the County does, that testimc y that "we plan to
send a health physicist to the school to confirm this" is inad-
missible in a proceeding about emergency planning, is absurd.

31. Page 73, Answer 81, last paragraph
(Motion 45)

The County again moves to strike LILCO's commitment to
make available a health physicist to advise schools about the
best sheltering locations. The County's theory is apparently

that unless the health physicist has actually done the survey
| at the time testimony is filed, LILCO is barred from testifying
‘about it. The answer to this has alreédy been set out above.

32. Page 76, Answer 83, portions on
page 76 (Motion 46)

Again, the County moves to strike testimony about future

actions. The answer is the same as before.
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33. Page 78, Answer 85, last two sen-
tences (Motion 46)

Again, the County moves to strike testimony about com-
mitments LILCO is willing to make, actions that will have to be
taken once reception centers are identified, and the resources
LILCO will make available to the planning process. And again,
this testimony about rasources that will be available in the
future is admissible.

:4. Pages 81-83, Answer 89, all =xcept
the first sentence (Motion 47)

Cnce again, the County moves to strike testimony about
the planning process, this time for nursery schools. This tes-
timony, like other testimony about the thoroughness and guality
of the planning process, is relevant and should not be struck.

35. Pages 84-85, Answer 90, all of page
84 except the first sentence, and

the last three sentences of Answer
90 on page 85 (Motion 47-48)

Again, the County objects to testimony about the plan-

ning process and future actions. Again, the County refers to,

"

as "speculation," testimony about what LILCO intends to do in

the future. The answer is as given above.
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36. Page 86, Answer 91, last sentence
(Motion 48-49)

Again, the County moves to strike testimony about the
planning process and the respurces LILCO will commit to it.
The testimony is admissible and the County's argument is not
well-taken, for the reasons set out above.

37. Page 88, Answer 92, last two sen-
tences (Motion 49-50)

Again, the County moves to strike testimony about future
actions. Again, its argument is unpersuasive, for the reasons

set out above.

38. Page 89, Answer 93, last two sen-
tences of middle paragraph on page
89, and last paragraph on page 89
{(Motioun S50)

The County says that the fact that a school district al-
ready has a plan for a nuclear attack is not relevant. To the
contrary, plans already made for different tLypes of emergencies
are relevant to plans for an emergency at Shoreham if they
contain the same elements (e.g., sheltering) that might be
needed for a Shoreham emergency or if they show that the will-
ingness and ability to plan for emergencies exists.

Also, the County again wishes to strike testimony about
future actions and commitments of LILCO resources. The answer

to this is the same as it has been above.
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39. Page 91, Answer 95, last paragraph
beginning with "the obvious choice
would be . . ." through the end of
that paragraph (Motion 51)

Again, the County deals with future actions and what it

calls "speculation." The answer is the same as before.

40. Page 93, Answer 99, last sentence
(Motion 51)

Again, the County wishes to strike testimony about
LILCO's making health physicists available to assess apropriate

csheltering locations. The answer is the same that it has been

above.

B. Testimony of Dr. Richard R. Doremus on Be=-
half of i1he Long Island Lighting Company
on Contentions 24.E. 24.F.2, 24.F.3, 24.M,
61.C, and 69-71 (Schools)

Pages 3-4, Questions and Answers 9
and 10 (Motion 51-52)

The County moves to strike part of Dr. Doremus' testimo-
ny, arguing that (1) his opinion that it is possible to do
emergency planning and (2) his district's willingness to par=
ticipate in the r_.anning process are irrelevant. The fact is,
however, that Suffolk County's position in this case is founded
on its assertions that adequate radiological emergency planning
for Long Island is "impossible." The Doremus testimony direct-

ly refutes that County position. As for the school district's
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willingness to plan, this is relevant to the emergency planning
process that enables the Board to make the necessary predictive
findings.

1 LILCO's Testimony on Contentions 24.J,

N, 72.C, D, and 96.B (Planning for
Special Facilities)

1. Purpose section, second and fourth
sentence (Motion 53)

For the reasons stated above, the "Purpose" section of

LILCO's testi v should not be struck.

2. Answer 8, last 2 sentences; Answer 9,
first two sentences, and last sentence;
Answer 11, last sentence; Answer 12,
all but first sentence; Answer 19, first
paragraph and last paragraph; Answer 21,
second paragraph; Answer 22, all but first
sentence; Answer 25, second, third, fifth
and sixth sentences; Answer 28, last
sentence; Answer 34, first paragraph except
last sentence (Motion 53-54)

The County objects to this testimony on the grounds that
"[e)vidence that proves that LILCO has or intends to engage in
so-called 'planning activities' is irrelevar:." Motion 54.

For the reasons stated in part I.A.2 and part I.A.3 of this re-
sponse, this testimony should not be struck. The testimony the
County seeks to strike respcnds to contentions in which the
County alleges LILCO must have letters ¢’ agreement with cer-

tain facilitius in order to have properly planned for them, and
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that reception or relocation centers have not been and should
be identified for these facilities. The information in the
testimony the County seeks to strike explains why, in LILCO's
view, the agreements the County alleges are required are not
necessary, and describes LILCO's continued planning efforts
with these facilities, including efforts to identify relocatinn
centers. The information is relevant to the Questions raised
in the County's contentions regarding the adequacy of planning
for special facilities. For reasons previously stated above,
the County's assertion that LILCO's testimony must address only
"specific aspects of the results of [planning]: Revision 3 c¢f
the LILCO Plan" (Motion 54) should be rejected.

3. Attachments 3-4, 6-7, 9-36, 38-41,
44-46, and 69-98 (Motion 55-558)

The County moves to strike virtually all the attachments
to LILCO's testimony on special facilities on the grounds that
(1) LILCO has failed to establish an evidentiary foundation to
support their relevance, authenticity, or materiality and
(2) these documents are irrelevant because they discuss plan-
ning activities. The documents attached reflect LERIO's exten-
sive planning effort with special facilities within the 10-mile
EPZ. They were prepared under the direction and supervision of

LILCO witnesses John A. Weismantle and Elaine D. Robinson. As

stated on pages 3-4 of the LILCO testimony, Mrs. Robinson




manages the LERIO team that is responsible for incorporating
outside organizations including special facilities, in emer=-
gency planning for Shoreham, and Mr. Weismant'e has >verall re-
sponsibility for developing and implementing the LILCO Plan.
Mr. Weismantle reports directly to Dr. Cordaro, who supervises
the development and implementation of the emergency plan for
Shoreham, and who is also a witness on the special facilities
testimony. Should the County have questions regarding the au-
thenticity of the documents attaéhed to the testimony, it can
explore that issue with the witnesses on cross-examination.

In addition, the documents are directly relevant to the
contentions addressed by these witnesses in the special facili=-
ties testimony. The contentions allege that LILCO is required
to obtain letters of agreement with certain facilities, and
that it has not identified relocation or reception centers for
certain facilities; in LILCO's view, letters of agreement are
not necessary, and relocation and reception centers will be
identified. The documents the County seeks to strike directly
support LILCO's assertion in the testimony that LILCO doe:- not
"rely" upon these facilities and its employees in the way sug-
gested by the County's contentions. The documents are also
relevant in the context of "interim compensating actions" be-
cause they provide a basis for a finding that LILCO's planning
efforts provide adequate protection even without formal letters
of agreement signed by these facilities. They are therefore

relevant to the contentions.



That the witnesses do not discuss every document in de-
tail is not a reason to strike the attachments, contrary to the
County's suggestion on page 55 of its Motion. The witnesses
have noted in the testimony what the documents show. It is un-
necessary for the witnesses to summarize in the testimony every
attachment.

The County's second argument, that these attachments are
irrelevant to the extent that they reflect planning activities,
should be rejected for the reasons previously stated above in
parts 1.A.2. 1.A.3, and many other portions of this response.

The County points out that it has not moved to strike
LILCO's attachments' 5, 37, and 42 because these attachments
"contain statements frocm persons affiliated with health facili-
ties in the EPZ to the affect that they do not agree to imple-
ment LILCO's proposals and thus they are arguably relevant to
Contentions 24.J and 24.N." Motion 56. The County seeks to
argue that testimony and attachments that allegedly support its
case are relevant, and testimony and attachments that support
LILCO's (opposite) view are not. If Attachment 5 regarding the
Suffolk Infirmary is relevant, then certainly Attachment 7,
which shows LILCO's continued attempts to plan with the facili-
ty despite the facility's refusal to cooperate because the fa-
cility is owned by Suffolk County, is also relevant; and At-
tachment 6, an earlier letter from LILCO to the Suffolk

Infirmary, is relevant to put Attachment 5 in context.
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Similarly, Attachment 27 from the Woodhaven Nursing Home, if
relevant, should be followed by Attachments 38, 39, and 40,
which show that continued planning contacts were maintained
with the nursing home following the letter that the County
characterizes as establishing that the facility does "not agree
to implement LILCO's proposals" (a characterization that is in
LILCO's view inaccurate as to all three letters the County has
not moved to strike). And if Attachment 42 is relevant, as the
County concedes, then sc is Attachment 41, again to provide
context. Attachment 11, a letter to a special facility located
near Indian Point in which LILCO requests copies of that facil-
ity's emergency plans, is relevant to show that LILCO is
pursuing plans with respect to reception and relocation centers
for special facilities in the Shoreham EPZ. All of these at=-
tachments rebut the County's contentions that special facili-
ties are not adequately considered in the LILCO Plan. They

should not be struck.2/

4. Answer 8, first sentence; Answer 19,
first sentence on page 17 (Motion 57)

The County challenges LILCO's testimony on the ground

2/ The County notes on page 55 of its motion that the copies
it received of LILCO's testimony did not contain copies of At~
tachments 26 and 30. This copying error could have been
cleared up quickly by a simple phone call from the County to
LILCO. LILCO is forwarding copies of the attachments that were
inadvertently omitted from the copies received by the County.



that it contains improper legal conclusions. As stated in Part |
I.C above, the County has already lost this argument and there-
fore this testimony should not be struck. In addition, the J
witnesses' statement regarding the Joint Commission on the Ac- ‘
creditation of Hospitals is not a legal conclusion, but a de=- ;
scription' of requirements. If the County disagrees with the 1
statement; it can explore it on cross-examination Qith LILCO's
witnesses Yedvab and Glaser, who are health care professionals
familiar with the Joint Commission.

The County refers in this portion of its motion to an
attachment, but does not identify which attachment it thinks
should be struck. It does not appear to LILCO that any of the
attachmerits to the special facilities testimony bear on the
portions of the testimony the County seeks to strike in this
section of its motion.

D. LILCO's Testimony on Contentions 60, 61,
63, and 64 {Motion 57-58)

l. Purpose section, second sentence
of first paragraph; Answer 9, ex-
cept first sentence (Motion 57-58)

The County seeks to strike the portions of LILCO's tes-
timony on Contention 60 which describe the reasons why selec-
tive sheltering has been included in the LILCO Plan. For the

reasons previously stated, the "Purpose" section of the testi-

mony should not be struck. As to Answer 9, the County claims




BT,

that it is not relevant to Contention 60 and that, because it
mentions the New York State Plan, it is outside the scope of
this proceeding. Contention 60 challenges the LILCO Plan as
lacking "guidelines to be used by command and control person-
nel: (a) in choosing to recommend a protective action or se=-
lective sheltering; or (b) in determining individuals who
should or would be subject to such a recommendation." Conten-
tion 60 also suggests that "there are no procedures which indi-
cate the means by which such a recommendation would cr could be
implemented." As indicated in the LILCO testimony partly in
Answer 9, selective sheltering is included in the LILCO Plan
"to provide the flexibility to adapt to a state recommendati-n
for selective sheltering." The LILCO testimony the County
seeks to strike responds to Contention 60 by explaining that
LILCO would not choose to recommend selective sheltering and
that the State has determined the individuals who would be sub-
ject to such a recommendation were the State to recommend it.
This testimony, although not within the County's notion of the
evidence that should be given, is clearly relevant io the Coun-
ty's contentions, and should not be struck merely because "New
York State" or the "New York State Plan" is mentioned in the
answer. LILCO is entitled to explain, using other documents
including the New York State Plan, why a particular portion of
the LILCO Plan reads as it does. The Plan was not created in a

vacuum and should not be litigated in one.
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Question and Answer 10, and Attach-
ment 2 (Motion 58-59)

Similarly, the County seeks to strike the quotation from
the New York State Plan referring to selective sheltering,
which was the basis for the LILCO Plan's section on selective
sheltering, and Attachment 2 (there is no Attachment 2a), which
is the actual page III-41 of the New York State Plan. Fcr the
reasons discussed in the preceding paragraph of this response,
the County's motion should be denied. As the basis for the
section in the LILCO Plan, which the County has repeatedly as-
serted is relevant to this prcceeding, the paragraph quoted

from the New York State Plan is relevant.

3. Question and Answer 12 (Motion 59)

The County seeks to strike certain %estimony by Dr.
Mileti that addresses selective sheltering, explains how it is
applied in the LILCO Plan, and describes the consequences of
identifying only certain persons within a given geographic area
in recommending the protective action cof selective sheltering.
This testimony responds to Contention 60 by explaining why
LILCO independently would not implement selective sheltering
and therefore why there are not extensive procedures regarding
selective sheltering in the LILCO Plan. Dr. Mileti's testimony

is relevant to the issues in contention regarding selective

sheltering and should not be struck. The County's
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characterization of his testimony as "some kind of follow=-up to
certaia portions of his testimony relating to the evacuation
shadow rhenomenon concerning risk messages" (Motion 59) is in-

accurate.

4. Answer 14 (Motion 60)

Contention 60 states "there are not procedures which in-
dicate the means by which such a recommendation [of selective
shelterinc] would or could be implemented."” The answer the
County seeks to strike is in response to the question "[h)ow
would the option of selective sheltering be implemented?" The
answer describes how selective sheltering would be implemented
under the LILCO Plan. It is relevant to Contention 60 and
should not be struck.

5. Answer 18, text on page 20 following
table, and Attachment 5 (Motion 60)

The County objects to LILCO's discussion of how the
LILCO Flan will be revised to conform to a revised draft of
portions of EPA's Manual of Protective Action Guides. For the
reasons stated in part I.A.Z of this response, the motion
should be denied. In addition, the County moves to strike At-
tachment 5 to LILCO's testimony, which is the present LILCO
Plan OPIP 3.6.1. This OPIP reflects Revision 3 of the LILCO

Flan, not future revisions, and addresses plume exposure




pathway protective action recommendations. It clearly is rele-
vant to Contention 61 and should not be struck, even if the
discussion in Answer 18 of future revisions to the Plan is

struck.

6. Question and Answer 26 (Motion 61)

The County seeks to strike the statement that "no power
plant in New York State, or in the country, can use protective
actions to achieve zero dose in the event of an accident."
This statement addresses Contention 61.G, H, and I, in which
the County alleges that sheltering will not totally protect
people from rad’ation exposure and therefore that the LILCO
Plan is inadequate. The fact that no plan in the country can
totally protect people from radiation exposure is relevant to
the County's assertion that the LILCO Plan should. For this
reason, and for the reasons stated in part I.A.5 of this re-

sponse, the testimony should not be struck.

7. Question and Answer 32 (Motion 81-62)

The County seeks to strike an answer by Dr. Mileti simi=-
lar to his testimony in Question and Answer 12, but related
specifically to selective evacuation rather than selective
sheltering. As discussed in part II1.C.3 above regarding Dr.
Mileti's testimony on selective sheltering, his testimony on

selective evacuation is relevant to Contention 63 “ecause it
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explains how selective evacuation has been treated in the LILCO }
Plan and provides a basis for LILCO's choices regarding selec-

tive sheltering. The testimony should not be struck.

8. Answer 33, second and third sentences
(Motion 62)

The County seeks to strike the statement in LILCO's tes-
timony that "LILCO placed thie provision [regarding selective
evacuation] in the plan in order to maintain consistency with
the New York State Plan and assure that LERO personnel familiar
with the terminology that might be used if New York State par-
ticipated in the emergency response. LILCO would recommend se-
lective evacuation only if instructed to do so by New York
State." As discussed in part II.D.1 of this response regarding
selective sheltering, this explanation of how selective evacua-
tion would be implemented is relevant to Contention 63. It

should not be struck.

9. Answer 34 and Attachment 10 (Motion 63)

As with the section on selective sheltering addressed in
parts I1.D.2 and 4 above, the County seeks to strike LILCO's
explanation in response to the question "what procedures would
be used to implement a recommendation of selective evacuation?"
and seeks to strike Attachment 10, which is page III1-43 of the

Stats Plan. As previously stated, the State Plan forms the
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basis for the LILCO Plan on selective evacuation and therefore
is relevant. Answer 34 and Attachment 10 of the LILCO testimo=-
ny should not be struck.

10. Question and Answer 38 and Attach-
ments 11 and 12 (Motion 63-64)

The County seeks to strike porticns of LILCO's testimony
in response to Contention 64. Contention 64 states in part
that "LILCO must evacuate at least a radius of 5-7 miles around
the plant." The testimony the County seeks to strike explains
that New York State does not reguire or even suggest evacuation
out to 7 miles rcutinely for any nuclear plant, and that New
York State's experts on protective actions and windshifts dis-
agree with the County's contentions, as shown by Attachments 11
and 12 (portions of their depositions) which the County also
seeks to strike. The County notes in support of its motion
that the State's "deponents have submitted no testimony in this
proceeding, so the depositions cannot be used for purposes of
impeachment." LILCO does not wish to use these depositions for
purposes of impeachment. They are used to establish that in
the State in which Shoreham is sited, and where other nuclear
power plants are operating, the State does not require nuclear
power plants to evacuate out to 7 miles wher any evacuation is
to occur. The State has withdrawn the witnesses whose deposi-

tions are excerpted as attachments to LILCO's testimony, but
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the County wa:s nresent during those depositions, was afforded
the opportunity to ask questions, and even objected to LILCO's
questions on behalf of the State witnesses. LILCO submits that
it is relevant, in a proceeding where the State is supporting
County contentions and where the County's contentions allege
that evacuation out to 7 miles must be planned for, that the
State's experts on the subject of protective actions disagree
with the County's contention, and that the LILCO Plan conforms
to the State's experts' views. This testimony should not be
struck.
11. Answer 415, second sentence, and the

the first clause in the last sentence

on page 44 (i.e. "no protective action

will result in zero dose at any nuclear

power plant in New York State or in
the country," (Motion 64)

For the reasons previously stated in parts II.D.1 and

IT.D.6 of this response, this testimony should not be struck.

E. LILCO's Testimony on Contention 81
(Ingestion Pathway)

1. Answer 6, last sentence on page 11,
and last sentence in first paragraph
on page 12 (Motion 65)

The County moves to strike two portions of Answer 6
which concern provisions of the New York State Plan governing

milk contamination, arguing that they are irrelevant. Quite to
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the contrary, these references to the New York State Plan are
directly relevant to the issues raised in Contention 81. Ac-
cordingly, the County's motion to strixe portions of Answer 6
should be denied.

As the County itself acknowledges, Contention 81 chal=-
lenges the "adequacy" of LILCO's planning and procedures with
respect to the ingestion exposure pathway. The New York State
Plan, which provides a basis for acceptable emergency planning
at other nuclear plants in New York, serves equally as a basis
for evaluating the adequacy of the specific procedures in the
LILCO Plan which the County has challenged. For example, the
testimony at issue here demonstrates that LILCO's protective
actions and procedures governing milk and lactating dairy ani-
mals are wholly consistent with similar provisions of the New
York State Plan.

LILCO thus has demonstrated the adequacy of its inges=-
tion pathway procedures in part by comparing them with similar
provisions of the New York State Plan. The County rather would
urge that the Board attempt to evaluate LILCO's Plan in a void,
without reference to procedures that have been developed and
evaluated in other emergency planning contexts.

LILCO has not said in its testimony on Contention 81
that the State of New York would come to LILCO's aid in the
event of a radiological emergency. On the contrary, LILCO has

predicated its testimony on the assumption that "New York State
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officials will not act affirmatively and implement protective
actions upon notification of the radiological emergency." An-
swer 7 at page 8. LILCO has not used the New York State Plan
to supplement or supplant LILCO's emergency planning in any re-
spect, as the County contends. Rather, LILCO has testified as
to the contents of the New York State Plan only to aid in de-
monstrating the adequacy of its own Plan. In short, the testi-
mony .hat the County moves to strike is directly relevant to
and probative of the issue of the adequacy of LILCO's ingestion
pathway planning, and thus should e admitted.

2. Answer 13, last sentence on page
21 (Motior 65)

This reference to the New York State Plan underscores
the fact that LILCO's procedures for decontaminating fruits and
vegetables are wholly adeguate. This testimony thus is direct-
ly relevant to the issue of the adequacy of the challenged
LILCO procedures. Accordingly, for the reasons stated in part
ITI.E.1 above, the County's motion to strike this testimony
should be denied.

3. Answer 17, last paragraph on page 25
(Motion 66)

Here the County seeks to strike testimony which cen-
trasts LILCO's detailed information and procedures concerning

farmstands with the complete absence of any such information
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and procedures in the New York State Plan. This testimony un-
derscores the adequacy of LILCO's emergency planning with re=-
spect to farmstands, and thus is probative and directly rele=-
vant to Contention 81.C.3. 1In short, for the reasons stated in
part II.E.1 above, the County's motion to strike this testimony

should be denied.

4. Answer 20, second sentence (Motion 66)

This reference to the New York State Plan illustrates
the relative importance of well monitoring in the overall
scheme of emergency planning for the ingestion pathway. As
such, it is directly relevant to the issues raised in Conten-
tion 81.D.2. Thus, for the reasons stated in part II.E.1
above, the County's motion to strike this testimony should be

denied.

5. Answer 24, fifth and sixth para-
graphs (last paragraph beginning
on page 35, carrying over to page
36, and the paragraph on 36 headed
[Miele]) (Motion 67)

This testimony addresses manpower and equipment resourc-
es available to LERO by virtue of LILCO's Radiological Environ-
mental Monitoring Program (REMP) and its affiliation with the
Institute of Nuclear Power Operations (INPO). The County moves
to strike this testimony on the grounds that it is predictive,

speculative, and not relevant to issues raised in Contention
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8l. For reasons stated in part 1.A.2 above, the County's mo-

ticn to strike this testimony is devoid of any merit, and thus

should be denied.

The availability of additional personnel and equipment
through the REMP and INPO organizations is anything but "specu-
lative." REMP personnel are employed by LILCO, and hence are
within the control of the party presenting this testimony.
Likewise, by virtue of its membership in INPO, LILCO is enti-
tled to call upon approximately 60 member-utilities to provide
survey teams and equipment in the event of a radiolecgical emer-
gency. Thus, in both cases, the testimony that the County
moves to strike relates to committed, rather than speculative,
manpower and equipment resources.

Moreover, the REMP and INPO testimony is directly rele-
vant to the issues raised in Contention 81. Specifically, Con-
tention 81.F questions whether LERO has sufficient "personnel,
facilities [and] equipment" to implement protective actions for
the ingestion pathway. The challenged testimony illustrates
two sources of such manpower and equipment =-- REMP and INPO --
that could be tapped if the emergency so warranted. In short,
this testimony is highly relevant and probative, and thus

should be admitted.
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Answer 25 and Attachment 7 (Motion
67=6%5)

The County contends that evidence concerning the antici-
pated response of che federal government to a radiological
emergency is "purely speculative" and therefore should be
struck. The County thus urges that the Board not take into ac-
count the substantial federal resources that would be available
to supplement LERO's ingestion pathway monitoring and environ-
mental surveillance activities. Again, the County seeks to di=-
vorce these proceedings from reality.

That the federal government would respond to LERO's re-
quest for radiological assistance is clearly not "speculation."
Section I.D.3 of the Federal Radiological Emergency Response

Plan (FRERP), which is appended to the testimony as Attachment

7, provides that the "Federal government will respond when:

[1] A State or other governmental or regulated entity requusts

Federal support . . . . " 49 Fed. Reg. 3580 (emphasis
supplied). FRERP thus embodies a commitment by the federal
government to respond quickly and effectively to requests for
radiological assistance frcm licensees.

LILCO's testimony regarding the Three Mile Island acci-
dent, moreover, illustrates that this federal commitment exists
not only in theory but in fact. To disregard prior relevant
experience in evaluating the adequacy of LILCO's emergency

planning for the ingestion pathway would be nonsensical. Nor
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does recognition of the fact of federal participation at TMI
logically open up a Pandora's Box inquiry into the history and
details of that event. In view of FRERP and the TMI experi-
ence, 1t is clear that the availability of federal resources
cannot be characterized as a matter of "speculation."

Finally, the County argues that LILCO's witnesses lack
"expertise" to testify as to the provisions of FRERP. This ar-
gument, too, is without merit. No special expertise is neces-
sarf to recite the contents of FRERP, as is done in Answer 25.
The witnesses are competent to testify that Attachment 7 is, in
fact, what it purports to be. In summary, for reasons stated
herein and in parts I.A.2, I1.A.5 and 1.B above, the County's
motion to strike this testimony should be denied.

F- LILCO's Testimony on Contention 85
(Recovery and Reentry)

1. Question and Answer 8 (Motion 69)

The County moves to strike Question and Answer 8, which
compares the recovery and reentry provisions of the New York
State Plan with those of the LILCO Plan. Such a comparison,
the County argues, is "irrelevant and immaterial." Again, the
County's position lacks merit.

Contention 85 questions whether the LILCO Plan includes
"[g]leneral plans for recovery and reentry." Thus, the funda-

mental issue raised in Contention 85 is what constitutes
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general plans for recovery and reentry. LILCO has testified
that its Emergency Plan contains detailed plans and procedures
for recovery and reentry, principally at OPIP 3.10.1. As a
frame of reference, LILCO has demonstrated, in Answer 8, that
its general plans for recovery and reentry are quite comparable
to those of the New York State Plan. Accordingly, LILCO's
Question and Answer 8 relates directly to the issue of the ex-
istence of "general plans for recovery and reentry," as raised
in Contention 85.

The County also maintains that the inclusion of Answer 8
"wouid violate this Board's Order of June'lo, 1983." This
Order is wholly inapplicable to the immediate cqntroversy. The
Order of June 10, 1983 addressed whether intervenors were re-
quired to submit contentions relating to governmental entities
designated in various alternative LILCO Emergency Plans; the
Order has absolutely nothing to do with the appropriateness of
comparing the provisions of the LILCO Plan with those of anoth-
er emergency plan, as is done in Answer 8. In short, the Coun=-
ty's motion to strike is without merit and should be denied.

G. LILCO's Testimony on Contention 88
(Motion 70=-71)

Suffolk County seeks to have this Board strike three
portions of LILCO's testimony on Contention 88:
(1) the last paragraph of answer 7, pages 7-8 (Motion

70);
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(2) Attachments 3-7 (Motion 70); and
(3) all of answer 12, except for the second tc last
sentence, page 11 (Motion 71).

First, Suffolk County argues that the last paragraph of
Answer 7 and Attachments 3-7, which discuss and show the ac-
ceptable surface levels used in emergency plans from other
plants, should‘be struck because discussion of other plants is
not relevant to or probative of the issues being litigated in
this proceeding. This argument, which previously was raised by
the County and rejected by this Boar., is without merit. For
the reasons set forth in part I.A.5 above, the Board should
again reject the County's arguments that discussion of emergen-
cy plans from other nuclear facilities should be struck.

Moreover, discussion of emergency plans from the other
nuclear facilities mentioned in Answer 7 is offered not only to
demonstrate how the regulations and ggldelines have been ap-
plied elsewhere, but also as direct support for the witnesses'
statement that "the NRC guidelires [Table 1 of Regulatory Guide
1.86] set forth in disintegrations per minute are representa-
tive of the ones used throughout tﬁe nuclear industry." See
LILCO's testimony, first paragraph of Answer 7, page 7. If the
County does not agree with this assertion, it can try to show,
during cross-examination, that the contamination levels set
forth in Table 1 of Regulatory Guide 1.86 are not representa-
tive of the acceptable surface contamination levels used

throughout the nuclear industry.
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Second, Suffolk County argues that Attachments 3-7,
which are pages from other emergency plans showing that the ac-
ceptable surface contamination levels in those plans have been
derived from Regulatory Guide 1.86, should be struck because
"the testimony provides no evidentiary foundation for admitting
Attachments 3-7 into evidence." This argument is without
merit. The witnesses, as emergency planners, have looked to
other plans in devising and evaluating the LILCO Transition
Plan. The witnesses are competent to testify that Attachments
3-7 are, in fact, what they purport to be. The County's argu-
ment that there is no evidentiary foundation for admitting At-
tachments 3-7 is just another way of arguing that evidence
about provisions in emergency plans for other nuclear facili-
ties should not be allowed into evidence in this proceeding,
and should be rejected for the reasons set forth above in part
I.A.5.

Third, Suffolk County argues that all of Answer 12, ex-
cept the next to last sentence, should be struck because it
constitutes "an improper opinion concerning legal interpreta-
tion by non-expert witnesses." For the reasons set forth in
part I.C. above, the County's motion to strike Answer 12 should

be denied.
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H. LILCO's Testimony on Contention 72.A
and E (Motion 72-73)

Suffolk County has not moved to strike any portion of
LILCO's testimony on Contentions 72.A and E. However, the
County has used its motion to strike as a vehicle toc assail
LILCO's testimony as an "attempt to sandbag the Intervenors"
with allegedly new and surprising assumptions used to calculate
evacuation time estimates for special facilities. LILCO will
not address the merits of the County;s claims, since those
claims have not been raised in a fashion that requires Board
action. Instead, LILCO states here only that it believes the

County's protestations are meritless.

Respectfully submitted,

LONG ISLAND LIGHTING COMPANY

BY 74-“//-_-{‘/;“—

James N. Christman
Kathy E. B. McCleskey
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