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UNITED STATES OF AMERICA
NUCLEA®R RECULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD
In the Matter of

WASHINGTON PUBLIC POWER SUPPLY SYSTEM Docket No. 50-460CPA

N Nl NN

(WPPSS Nuclear Power Plant No. 1)

APPEAL BY COALITION FOR SAFE POWER OF
LICENSING BOARD ORDER DATED FEBRUARY 2, 1984 GRANTING

AFPLICANT AND NRC STAFF MOTIONS FOR SUMMARY DISPOSITION

I. INTRODUCTION

On February 2, 1984 the Atomic Safety and Licensing
Board in the above-captioned case issuved 2 Mumorandum and
Order granting Applicant's and NRC Staff's Motions for
Summary Disposition on Coalition's Contention No, 2. the
scle contention admitted to the proceeding. This is an
appeal of that Order to the Atomic Safety and Licensing
Appeal Board pursuant to 10 CFR 2,760, 2.762 and 2.785.
II., SUMMARY DISPOSITION CANNOT BE HAD ON COALITION
CONTENTION NO, 2 SUCH THAT IT IS USED TO DISMISS THE
PROCEEDING IN ENTIRETY.

Section 2.749(d) of 10 CFR, concerning the authority of
the presiding officer to dispose of certain issues in the
pleadings, adds the following caveat to the use of motions
for summary disposition:

# ®# % in any proceeding involving a construction

permit for a production or utilization facility,

the procedure described in this section may be

used only for the determination of specific

subordinate issues and may nct be used to

determine the ultimate issue as to whether the
permit shall be issued,
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The Licensing Board incorrectly dismissed Coalition's sole
acniitted contention because in s¢ doing terminated a
proceeding involving the construction permit for WPPSS
Nuclear Project No. 1. This proceeding directly affects the
issuance or withholding of the construction permit itself:
the effect, against which 2,749{c) is intended to protect,
is the same 2s the grant of a -cnstruction permit. This
prevents the issuance c¢f permits without serious
consideration by the assigned licensing boards dt the issues
invelved in such a major federal action.

The existence of this entire proceeding, and more
specifically the contention admitted for litigation,
challenges the fundamental basis upon which the original
construction permit was issued, namely tne need for its
power, There is no more important justification for the
broad undertaking of nuclear power plant construction than
the ultimate (and only benefit) of the electricity which is
produced. If there is no need for this product, it does not
matter, for example, how safe its operation might be or how
little environmental damage it may cause. Thus, the Order,
constituting as it does, both an initial decision
terminating the proceeding and a ruling upon motion by the
Staff and Applicant, violates this provision,

III. THE ORDER IS NOT SUFFICIENT TO CONSTITUTE AN INITIAL
DECISION.

10 CFR 2.760, regarding initital decisions and their
effect, provides in part that:
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(¢) An initial decision will be in writing and

will be based on the whole record and supported by

reliable, probative, and substantial evidence,

The initial decision will include:

(1) Findirngs, cornclusions and rulings, with the

reasons or basis for them on all material issues

of fact, law or discreticn presented on the

record; ®* ¢ &
Contrary to these requirements, the February 2 Crder failed
to make findings of fact, conclusions of law or rulings on
relevancy, on all the material issues raised in the case,
specifically those presented in "Intervenor's Answer to NRC
Staff and Applicant Motions for Summary Disposition",
Instead the Licensing Board "construed all the material
facts in favor of intervenor" for the purpose of deciding
the motion, This does not constitute 2 decision based on
the record and "supported by reliable, probative and
substantial evidence” but merely an expeditious manner with
which to dispense with the genuine issues of material fact
which are in dispute. o

The single statement upon which this Order turns is:

We nevertheless [after construing all facts in

favor of the Intervenor, hypothetically) reach the

position that Applicant has demonstrated good

cause for delaying construction by demonstrating

valid reasons for doing so even though there may

be more prudent alternatives and the option

selected may prove fruitless.
This is insufficient as a basis, The Licensing Board does
not state how the Applicant has demonstrated valid reasons
although ic may be surmised that it means all the unnamed
"uncontroverted material facts" of the nex%t sentence (where

it proceeds to say that perhaps there may rnot have been a



valid business purpose).

IV, THE LEGAL STANDARD GOVERNING MOTIONS FOR SUMMARY
DISPOSITION WERE MISAPPLIED,

10 CFR 2.749 authorizes summary disposition where a
party is entitled to judgement as a matter of law, where it
is clear what the facts are and no genuine issues remain.
The opposing party need not show that s/he will prevail on

the issues but simply that there are genuine issues to be

tried. 3JSee American Manufacturers Mutual Insurance Co, Vv,
Amecicen Broadcasting Paramount Theaters, Ipnc,, 388 F., 2d

212, 280 (2d. Cir. 1976); Pacific Gas & Flectric Company
(Stanislus Nuclear Project, Unit No. 1) LBP-T7-45, 6 NRC

159, 163 (1977). The record must be viewed in che lignht
most favorable to the party opposing the m=tion, See Public
Service Co, of New Hampshire (Seabrook Station, Units 1 and
2), LBP-T4-36, 7 AEC B7TT (1974).

It appears that the Licensing Board in the instant case
believed it could discharge its duty by stating it had
construed all the material facts in the opposing party's
favor, as stated in Section III above, despite the fact that
it failed to explain how the burden of proof had been met by
either movant, As the record stands there remzin genuine
issues to be tried, including: the prudency of the action
taken by the Applicant given the other alternatives; the
effect of subsequent events on the schedule for completion
of the project and the others included in Coalition's

"Material Facts To Which There Are Genuine Issues To Be
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Heard", daled December 13, 1983, The Intervenor submitted
an affidavit regarding its ability to bring a witness to
testify to the veracity of certain of its claims yet the
Licensing Board did not weigh this in its ruling on the
motions,

V. THE LICENSING BOARD ERRED IN INTERPRETING THE REASONS FOR
DELAY.

The Licensing Board was unduly narrow in its

interpretation of Washington Public Power Supply Svystem

(WPPSS Nuclear Projects Nos, 1 and 2), CLI-82-29, 16 NRC
1221 (1982) which established among other things, that the
inquiry of a CPA proceeding should be into the reasons which

have contributed to the delay in construction. The

Commission itself quoted from Indians & Michigan Electric

Company (D.C. Cook, Units 1 and 2), ALAB-129, 6 ,EC 414
(1973) therein, that a determination should be based on

.

"common sense" and the "totality of the circumstances", It
also stated:

that, despite the fact that a holder of a
construction permit must establish reasons
"founded in fact" explaining the delay, that it

# % %cannot misrepresent those
reasons and because it might, "[an])
intervenor is thus always free to
challenge a request for a permit
extension by seeking to prove that, on
balance, delay was caused by
circumstances that do not constitute
"good cause."

The Appeals Board in Washington Public Power Suppy System

(WPPSS No. 2) ALAB-T22, 17 NRC __ (slip op. at 9} gave an
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that the ~lant was properly delayed., If the Board then
failed to conclude that the plant would or would not be
needed, after it had examined for other purposes the
fundamental reason for the plant in the first place -~ its
electricity -- the NRC would have been indulging itself in
an exercise merely to fulfill the requiremerts of the law,.
But at the same time it would have also failed to protect
the interests of the public as required by D.C, Cook, supra,

VI. THE LICENSING BOARD DECISION EFFECTIVELY RENDERS 10 CFR
50.55(b) MEANINGLESS.

10 CFR 50.55(b) is a ~egulation ccdifying sections of
the Atomic Energy Act passed by Congress., It is not a
provision which can be waived without an act of Congress or
similar formal procedure, The Licensing Board in this case
has construed the meaning and intent of this secion, as well
as the relevant cases, so narrowly as to render the law
utterly without meaning. This occured in several ways.
Example |

Intervenors asserted that the 2-5 year aeferral
requested by the Applicant is 1) not reasonable due to its
insufficiency 2) not reasonable because there is a safety
and environmental significance to the length of time of an
extension and 3) not accurate because it can be shown that
events subsequent to the request (i.e., the halt to
construction of WNFP-3, changes in the need for power
forecasts done by the Bonneville Power Adminstration)

affected the schedule as to cause a 5-12 year delay. The
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Licensing Board considers these arguements at page 16 of its
Order, concluding that because there iz no set time period
established to be "reasonable" by the regulation, that
Intervenors may not argue that the Applicant is requesting a
shorter period than it is acutzl)y contemplating. The
Licensing Board makes two errors in this regard. First, it
fails to recognize the fact that there must be 2 period of
time which the Commmission would consider unreasonable,
notwithstanding the fact that that period is not quantified
in the regulations, (Clearly, Applicant stands a greater
risk of approaching this period where the Commission would
draw the line and say it was unreasonable the greater the
number of years it requests.) On the other hand, if the
Applicant com~.3 in ;nd requests 2-5 years and in five years
repeats the request, each time the Commission rules on a
period which appears to be more reasonabl; than the actual
total required to complete the plant, This is not
speculation on the part of the Intervenor -- the documents
discussing the 5-12 year period were produced by BPA,
Applicant in this case has actually misled the Board and the
Commission by not bringing this to its attention. In sum
the Licersing Board essentially states that there is no time
period which it could consider unreasonable, thus rendering
10 CFR 50.55(b) moot. To allow any extension without
making the required finding makes a mockery of the

Commission's own regulations,
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on the recommendation itself, not the underlying reasons for
the recommendation., Thus, although the Applicant does not
claim lack of financing or lack of need fcr power as the
reasons for the delay, the Licensing Board takes them as its
own reasons in finding for the Applicant. The Intervenor
also shows that one main reason for the BPA recommendaticn
was the effect of WNP-1 on electric utility rates, a point
which is ignored by the other parties and the Licensing
Board., 1In fact the Board states twice that the reasons for
the recommendation have not been contested,

In sum, if "intentional" does not pertain tc the
Applicant making 2 decision, it is unclear how it could
possibly be construed to mean anything. What occured was
not an act of god, it was done and brought about by the will
of the Applicant, notwithstanding the opinion of its mortage
holder, If the Applicant seeks to make the case that the
BPA has control over the plant, it should seek a transfer of
ownership from the Commission rather than to use the
relationship of the two entities as a legal shield, The
Licensing Board construed the law so narrowly as to prohibit
any possible showing of dilatory conduct on the part of the
Applicant.

~
m—

Dated this day, the 19th Nina Bell
of March, 1984, Coalition for Safe Power
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Dated this day, the 19th ¥ina Bell
of March, 1984, Coalition for Safe Power
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UNITED STATES 2F AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPENIS MQERD AN (16

In the Matter of

WASHINGTON PUBLIC POWER SUPPLY SYSTEM

et. al.

(WPPSS Nuclear Project No, 1)

Docket Noi.50-460CPA
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CERTIFICATE OF SERVICE

I hereby certify that copies of "APPEAL BY COALITION FOR SAFE POWER
OF LICENSING BOARD ORDER DATED FEBRUARY 2, 1984 GRANTING APPLICANT
AND STAFF MOTIONS FOR SUMMARY DISPOSITTION™ in the abovecaptioned
matter have been served oi the following by deposit in the U.S.
Mail, first class, postage prepaid on this 19th day of March, 1984:

Herbert Grossman, Chairman
Atomic Safety & Licensing Board
Nuclear Regulatory Commission
Washington D,.C, 20555

Glen 0. Bright

Admninstrative Judge

Atomic Safety & Licensing Board
Nuclear Regulatory Commission
Washington D.C, 20555

Mitzi Young

Counsel for NRC Staff

Office of Executive Legal Dir.
Nuclear Regulatory Commission
Washirgton D.C., 20555

State of Washington

Energy Facility Site Evaluation
Council Mail Stop PY-11

Olympia, Washington 98504

Docketing & Service
Nuclear Regulatory Commission
Washington D.C. 20555

Nicholas Reynolds

Dazbevoise & Lieberman
1200 17th Street, N.W.
Washington D.C. 20036

Dr. Jerry Harbour
Adminstrative Judge

Atomic Safety & Licensing Board
Nuclear Regulatory Commission
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Cerald Sorenson, Manager
Licen'sing Program

WPPSS

300 G, Washington Way
Richland, WA 99352

Gary J. Edles, Chairman

Atomic Safety & Licensing Appeal
Board Panel

Nuclear Regulatory Commission
Washington D,C., 2055%



Christine N. Kohl

Atomic Safety & Licensing

Appeal Board

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dr. W. Reed Johnson
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Appeal Board

U.S., Nuclear Regulatory Commission
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