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UNITED STATES OF AMERICA
N'JCLEAR REGULATORY COMMISSION

<

Before the Atomic Safety and Licensing Appeal Board

in the Matter of )
)

LONG ISLAND LIGHTING COMPANY ) Docket No. 50-322 (OL)
)

(Shoreham Nuclear Power Station, )
Unit 1) )

.

INTRODUCTION

The Shoreham operating license proceeding has involved constant,

complex activity since its beginning eight years ago.1 The proceeding has

8 See generally Long Island Lighting Co. (Shoreham Nuclear Power Sta-
tion, Unit 1), LBP-83-57,18 NRC 445, at unpublished Appendix A, "Back-
ground of the Proceeding" (1983) [ unpublished Board Findings of Fact'and
Appendices will be cited as Partial Initial Decision or PlD). Suffolk . County
(SC or County) states in its brief that there was "a hiatus of several years"
in the proceeding, ending in March 1982. Suffolk County Brief in Support of
Appeal of Licensing Board Partial Initial Decision at 88 (Dec. 23,1983)- [here-

Jinafter cited as SC Brief]. There was, however, no such " hiatus." Rather
the County's current cour.sel simply became involved _in -the case -in 1982, then
becoming the third group of lawyers to represent SC since 1976. The peiod
in question was actually one of intense discovery, discussion, negotiation,
and settlement among the parties. See, eg., PID, Appendix A, et A-13 to
-15.

)

. _ _ _ _ - _ _ _ _ _ - _ - - _ _ _ _ _ - - _ _ _ - - _ _ _
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been characterized by far more discovery and settlement than is typical of

NRC litigation; of the hundreds of issues raised since 1976, the great majori-

ty have been resolved by the exchange of information among the parties, ne-

gotiation, and cea. promise. 2

The proceeding has also been characterized by far more intense liti-

gation of the remsining issues than is typical of NRC proceedings. The liti-

gated issues covered by the present Partial initial Decision were grouped into

y eleven scts of contentions,' of which Suffolk County has appealed aspects of
4

all but one group. The record covered by SC's appeal is extremely large and

complicated.

The County's brief, however, makes very little use of this record,

even though most of it is the product of cross-examination conducted by SC.

Nor is the County fastidiour. in the use that it does make of the record."

2 See, eg. , PID, Appendix A, at A-11, -13 to -15, -26 to -27; Appendix
B.

' See PID, Appendix C.

* g. the Licensing Board's frustration with the County's mistreatment of
the vast QA record:

Once again, the Board, in reaching its conclusions on
these contentions, is faced with a massive record, based on
55 days of hearing, extensive written testimony and exhib-
its, and voluminous proposed findings of fact and opinions
by the parties that are disparate, at least. The difficulty
of our task, trying to be objective in consideration of each
of the parties' submissions, is further compounded by the
County's misrepresentation of the complete record -- by
omission, selective citations and distortion of recorded tes-
timony.34/

34/ Our view of the County's performance is strictly our

(footnc.;e cont'd)
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Perhaps the County disregards the record because its real com-

plaint is with the results reached by the Licensing Board rather than with the

legality of the results. Thus, SC repeatedly asks this Board to make new

law, so as to alter results on the merits it dislikes, even though they are well

rooted in the record. The issue here, however, is whether Shoreham has

satisifed existing requirements, not whether these requirements should be

rewritten in the County's image.

The organization of this brief tracks that of SC's Brief of December

23, 1983; accordingly, LILCO's response to each County position can be read-

ily found. LILCO's reply to Governor Cuomo's brief of December 20,1983 ap-

pears during the discussion below of a low power license.

l. CONTENTIONS 7B (CLASSIFICATION AND
SYSTEMS INTERACTIONS) AND 12-15
(QUALITY ASSURANCE / QUALITY CONTROL)

A. LILCO HAS PROVIDED QUALITY ASSURANCE
FOR STRUCTURES, SYSTEMS AND COMPONENTS
COMMENSURATE WITH THEIR FUNCTIONS

(footnote cont'd)

own. Our conclusion, however, is not without indepen-
dent, if biased, corroboration. LILCO, on its own initia-
tive, took the trouble of analyzing all 732 proposed find-
ings of the County. It found 365 (50%) of them inaccurate,
for 439 reasons (157 out of context,100 with no citation,
105 with unjustified inference and 67 refuted on the
record).

18 NRC at 579; accord, eg., id. at 513, 545; PID at 403 (G-21), 428-29
(H-21 r, -22), 757 (J-788) . LiLCO corrected in detail the County's misuse of
the record; see LILCO's Proposed Findings of Fact and Reply Findings,' dated
January 17, February 22, March 28, April 25, May 2, and May 24, 1983 (2970
pages in total).

|
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1. Overview

Suffolk County claims that there must exist a full-fledged 10 CFR

Part 50, Appendix B quality assurance program, or something akin to such a -

program, for structures, systems and components (SSLCs) that are important

to safety but not safety related. SC is wrong. First, the concept "important

to safety but not safety related" does not have regulatory significance. The

terms " safety related" and "important to safety" have been used synony-

mously for purposes of the QA requirements in _ Appendix B and General De-

sign Criterion 1. Thus GDC l's reference to SSLCs that are "important to

safety" means SSLCs that are " safety related," and only these safety related

SSLCs are subject to full-fledged Appendix B quality assurance.

Second, even if "important to safety".in GDC 1 were read to include

SSLCs beyond the safety related set, Suffolk County would still be wrong in

c.laiming that the law requires Appendix B QA for such non-safety related

items; the language of Appendix B and GDC 1 does not compel the result SC

wants, and past NRC practice in applying the regulatory language flatly pre-

cludes it. Indicatively, the County cites no prior NRC ruling, Staff guidance
,

document, or informal Staff request suprorting its claim. 'There is none to
,

our knowledge. SC is simply askinD this Board to make law.

Finally, all non-safety related structures, systems and components

at Shoreham -- not just those that might have been inclu' ed on one list.ord

another, but g non-safety related SSLCs.at Shoreham -- have received qual-

ity assurance commensurate with their significance to the plant's safe and re-

liable operation.

-- _____--__-___x_-______-_____ .__
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2. " Safety Related" Equals "important To Safety"

Reasons for concluding that these terms have the same regulatory

meaning have aiready been put before this Board in briefs filed on December

23, 1983, by LILCO and the Uti!ity Safety Classification Group. Nothing

needs to be added here except to say that the so-called " givens" listed on

pages 2-3 of SC's brief have never been " givens" in this proceeding. LILCO

has clearly and consistently disputed and refuted each of them throughout

the litigation. See, eg. ,18 NRC at 546, 555, 558, 570; PID at 548-49 (J-234

L -235), 568-69 (J-291), 593 (J-358), 630 (J-471). Indeed, Suffolk County

itself, on pages 15-17 of its brief, disproves its own alleged " givens" by not-

ing that the NRC Staff in years past, when reviewing LILCO's FSAR commit-

ments to GDC 1 and Appendix B, did not question LILCO's interpretation of

" safety related" and "important to safety" or otherwise challenge the Compa-

ny's QA commitments on the ground that they allegedly misconstrued the

scope of GDC 1; nor, as SC points out, did ISE question LILCO's interpreta-

tion during its inspections of Shoreham.

3 Even if " Safety Related" Doesn't Equal "Important
To Safety," The Quality Assurance Given To Non-
Safety Related SSSCs Need Not Be Of Appendix
B Dimensions

At the outset, it does not appear that Suffolk County's current

legal claim that Appendix B governs non-safety related SS&Cs can be squared

with SC's prior assertions. Before filing its present brief on December 23,

1983, the County agreed that NRC regulations do not require the application

1

|
_ _ _ _ _ - _ _ - _ - _ _ - _ _ _ _ _ _ "__ ___
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of Appendix B to non-safety related SSE,Cs. SC Proposed Opinion, dated May

9,1983, at 39; 18 NRC at 561; PID at 562 (J-271). The County also conclud-

ed that GDC 1 does not dictate any particular QA requirements. SC Proposed

Opinion at 47. And SC agreed that the NRC Staff has never had any compre-

hensive guidance on QA programs for items important to safety but not

safety-related, id. at 47-48 -- an inexplicable gap in NRC guidance if Appen-

dix B quality assurance had really been thought to govern both these items

and the safety related set.

The County's pre-December views to the contrary, SC now argues

that the term "QA program" in GDC 1 means the same as "QA program" in Ap-

pendix B. ' SC Brief at 5-6. But other than the fact that the words quality

assurance program appear in both GDC 1 and Appendix B, the language of

the regulations provides no basis to conclude that Appendix B's quality as-

surance for safety related items is the same as GDC l's quality assurance for

non-safety related items. If "important to safety" and " safety related" are

not synonymous, the language is ambiguous at best.

Past NRC practice, on the other hand, does directly answer the

| qu estion . No authoritative voice -- not the Commission, the Appeal Board, a

Licensing Board, NRR, Ir,E, no one at the agency -- has said that GDC 1 re-

quires that nuclear plants have Appendix B QA programs for non-safety re-

lated SSr,Cs. To the contrary, the Staff's position is that Appendix B applies.

only to safety related items. PID at 562 (J-270).

' In the alternative, the County argues that LILCO must have a separate
QA program akin to its Appendix B program for items important to safety but
not safety related. SC Brief at 6-8. LILCO's arguments apply to this sug-
gestion with equal force.

,
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Thus, it is not surprising tnat the NRC Staff has yet to define the

set of SSLC's it now considers "important to safety but not safety related."

Q. ,18 NRC at 561; PID at 660 (J-265), 576 (J-310). Nor does the Staff

have criteria to be used in preparing or reviewing a quality assurance pro-

gram for non-safety related items, and the applicant is not now required to

describe specific prcgrams for them. E_.,3. , 18 N RC at 561; PID at 552-53

(J-244), 565 (J-282), 579 (J-320). In fact, the S+aff testified that, although

Appendix B could be used to provide criteria to judge the adequacy of QA

programs applied to items important to safety but not safety related, Appen-

dix B has not yet been so used or applied. PID at 561-62 (J-268); see also

id. at 560-61 (J-265) . Moreover, experienced NRC ILE inspectors testified

that they had neither observed use by utilities of the concept "important to

safety but not safety related" nor inspected applicants' QA programs for non-

safety related equipment. ILE did not believe applicants were bound to such

programs by regulatory commitments. FID at 560 (J-264), 576-78 (J-311 to

-319).

In short, the present state of the law is simply not what Suffolk

County wants. If the County is seriously unhappy with this reality, its rem-

edy is to petition the Commission for rulemaking, not to ask this Board to re-

write the regulations.

4. QA For Non-Safety Related SSLCs At Shoreham

Finally, SC argues that LILCO cannot have met GDC 1 as the Coun-

ty would now have it read because LILCO did not identify and list all features

"important to safety but not safety related." Without such a list, SC argues,"

- _ _ _ _ _ _ - _ _ - _ _ _ _ - _ _______- _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ - - - _ _ - _ _ _ _ _ - - _ _ . . - _ - _ _ _ _ _ _ _ - - - -- _
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it is impossible to be sure that all SSLCs important to safety receive appro-

priate QA. SC Brief at 10-11. But as the Board ruled and the record makes

clear, LILCO bas applied quality assurance commensurate with each item's

contribution to plant safety and reliability to every structure, system and

component at Shoreham, whether safety related or not. Eg. ,18 NRC at 546,

569-70; PID at 588-93 (J-347 to -354, -357) . This has necessarily included

any items that the County might have wanted on a list, pius other items that

might have been overlooked when making any such list.' Numerous allega-

tions about the adequacy of Shoreham's non-safety related QA were raised by

SC during the hearings and laid to rest by LILCO. The County failed to

s h os.- by example that any structure, system or component at the plant had

not received QA treatment commensurate with its function. 18 NRC at 569.

The record is extensive -- far transcending the Construction Site Inspection

Manual -- that the LILCO QA program, including the programs of Stone &

Webster and General Electric, satisfactorily addressed the non-safety related

features of Shoreham despite the fact the applicant and its contractors be-

lieved this to be a requirement of sound engineering practice rather than

regulatory fiat. E3., PID at 588-93 (J-347 to -354), 599-601 (J-375 to

-384), 603-05 (J-389 to -395), 613-19 (J-421 to -437), 837-41 (J-982 to -992).

* 9taff witnesses testified about the dangers of undue emphasis on lists,
which can prove to be incomplete. PIO at 742-43 (J-755)

____ _- _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ - _ _ _ _
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B. THE BOARD'S LICENSE CONDITION IS NOT
"lNADEQUATE" -- TO THE CONTRARY, IT
IS UNNECESSARY AT BEST

The County argues that the license condition imposed by the Board,

that LILCO adopt the new definition of "important to safety," is inadequate.

To the contrary, the license condition is unnecessary at best for reasons set

out on pages 50-54 of LILCO's brief to this Board of December 23, 1983. In

short, without any license condition,

(1) LILCO has already complied with all applicable de-
sign and quality assurance requirements for
Shoreham. Further, LILCO has committed to con-
tinued compliance after the plant goes on line.

(2) Use of the terminology imposed by the license con-
dition is not necessary to avoid future communica-
tien difficulty between LILCO and the Staff and
a4ay in fact cause such difficulty.

(3) The condition is not required to assure proper ac-
cess for NRC l&E inspectors to Shoreham.

(4) Nor is the condition requir-d to ensure that LILCO
will meet its future reporting obligations .to the
NRC.

(5) And the condition is not required to confirm the
scope of NRC regulatory authority.

In arguing that the license condition is inadequate, the County

claims-that (1) LILCO did not comply with GDC 1, (2) misclassification of

equipment was shown below, (3) Mr. Conran's inability to cite

definitionally-induced errors is insignificant, and (4) NRC Staff re' view of

non-safety related SS&Cs at Shoreham was insufficient- SC Brief at -11-17..

As shown in Section I. A above, the Board correctly ' concluded that

Shoreham has met the requirements of GDC 1, even as the Board . interpreted

the term "important to safety." "

'l

.

_ _ _ - _ _ _ _ _ _ - _ _ _ _ - _ _ _ _ - _ _ _ _ _ - - _ _ - - - _ _ _ - _ _ _ _ _ _ _ _ - _ _ _ - _ _ _ _ _ _ - .
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As to alleged misclassification, SC cites the Turbine Bypass Systam

(TBS) and the Rod Block Monitor (RBM) as examples that LILCO classified

equipment as non-safety related when it should have been classified important

to safety. The Board disagreed, relying on substantial evidence. 18 NRC at

553; PID at 559 (J-259), 560 (J-265), 640 (J-497), 644 (J-510 & -511), 648

(J-525), 651 (J-531 L -533), 652 (J-534).

The County, however, says the Board erred in framing the issue as

whether the TBS and RBM examples should have been classified safety related

because, the County argues, it did not so urge. Rather, the County states

it was providing examples of the need for a meaning of important to safety

broader than safety related. SJ Brief at 13-14. In fact, County witnesses

testified that both the Turbine Bypass System and the Rod 6.ock Monitor

should be classified as safety related. 18 NRC at 562; PID at 637 (J-489),
,

648 (J-525); Goldsmith et al., ff. Tr.1114, at 40. The County continued to

urge the Board to find these examples should be safety related:

The TBS at Shoreham has been classified by LILCO as
nonsafety-related, although in apparent recognition of
its important role, some upgraded QA requirements
have been imposed. This classification is in apparent
contradiction to other decisions where equipment relied
upon in Chapter 15 has been classified as safety-
related. There appears to be no real justification for
classifying the TBS' differently.

SC Proposed Opinion, dated May 9,1983, at 79-80.7

7 The County moved closer to its current position only when it stated in
its Proposed Opinion, dated May 9,1983, at 80 (emphasis added):

The Board notes that it does not hold that the TBS needs
to be classified as safety-related, although a systemmatic
review of the TBS functions might result in such a
classification.

_ _ _ _ _ _ _ _ _ _ _ __
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The County's argument about misclassification also igno ss the fact

that no particular classification jargon is required by regulation. 18 NRC at

560, 569. SC also disregards the fact that the Staff, under its new view of

"important to safety," would include in that category all SSSCs in which the

Staff has any interest. Eg. , PID at 544 (J-223), 551-52 (J-242), 559-60

(J-261). Thus, all the stems in an FSAR are important to safety in the Staff's

new view, both the safety related and the non-safety related. It follows that

the set of non-safety related features described in the FSAR would necessari-

ly be equivalent to the "important to safety but not safety related" set -- just

as the County wants. The name of this set is not significant. What is impor-

tant, whatever the classification jargon used, is that the treatment of struc-

tures, systems and components must be and is commensurate with their func-

tion . See, eg. ,18 N RC at 569.

In this regard, the County tries to use the Turbine Bypass System

and the Rod Block Monitor to challenge the Board's determination that the in-

. tervenors failed to provide any examples of SS&Cs that had received inade-

quate QA due to terminoiegical differences over safety related/important to

safety. But again, the record makes clear that appropriate quality assurance

has been accorded such SSLCs at Shoreham, consistent with LILCO's policy

that quality assurance be applied to all non-safety related SSLCs commensu-

| rate with' their functions. 18 NRC at 563, 564, 569-70, PID at 637-45 (J-489

to -512), 648-53 (J-525 to -539), 706-07 (J-668), 707 (J-669) .

The County argued, further, that there is no significance to Mr.

Conran's inability to produce _ even one example of a safety problem resulting

from LILCO's definition of important to safety. SC Brief at 14. First, while

. - - _ _. _ _ . . _ _ _ .



.. - -

-12-

the Board recognized Mr. Conran's inability to identify a problem, PID at

780-81 (J-843), 786 (J-851), it did not seem to rely heavily on this fact.4

Findings J-843 and -851 were n<;t cited elsewhere in the decision. The Boerd

did state, however, that no Staff witness was aware of any substantive prob-

lem that had resulted from LILCO's definition of-important to safety, 18 NRC

at 564; PlO at 713 (J-692), 723-24 (J-714 L -715), 743 (J-758). In addition to

Mr. Conran, nine Staff witnesses testified on Contention 78.' PID at 462-63,

464 (J-6 to -8). Several of these witnesses had been directly and extensively

involved in the Shoreham review. Ef. That none of these witnesses identi-

fied a single deficiency caused by definitional confusion, either during their

review of the plant or during their preparation of testimony on Contention

7B, is telling. '

As to the adequacy of the Staff review of non-safety related SSLCs,

the record demonstrates that the Staff review did cover such SSLCs at

Shoreham. Ea.,18 NRC at 562, 564; PID at 565 (J-281), 581-82 (J-325 to

-327), 840-41 (J-991 L -992) . " In any event, as the Board observed:
~

' Seven more Staff witnesses testified on what the-County considers to be
the companion quality assurance contentions. PID at 851 (K-6).
* The County suggests that the nature of the Staff review questions

.

masks any definitionally-induced ,iroblems upon subsequent reexamination of
previously reviewed areas. SC Brief at 14 n.7. But some Staff witnesses ac-
tually. participated in the initial review, and all Staff witnesses had the ex-
pertise and opportunity to probe previously reviewed areas with sufficient
rigor to unearth any definitionally-induced difficulties.
" The County still complains that Shoreham PSAR Chapter 17 does not
address a QA program fer non-safety -related SSLCs. SC Brief at 16. No ap-
plicant has _been required to put such a program in the FSAR. E_.S., PID at
565 (J-282), 579 (J-320). Nonetheless, LlLCO has modified its FSAR,
including Chapter 17, to incorporate a commitment to maintain during the op-
eration of Shoreham the safety significance already given to non-safety relat-

(footnote cont'd)

, _ , - - _, - _ _ . . . - . - - . .- . _ _ - - - -
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An intervenor in an operatind license proceeding may
not proceed on the basis of allegations that the Staff
has somehow failed in its performance (at least when
the evidence showed that any such allegedly inadequate
Staff review did not result in any inadequacies in the
analyses and performance of the applicant).

18 NRC at 565 n.29, c_i, tin _g Pacific Gas and Electric Co. (Diablo Canyon Nucle-i

ar Power Plant, Units 1 and 2), ALAB-728,17 NRC 777, 807 (1983).

Finally, the County wants LILCO to identify the strectures, sys-

tems.and components that are important to safety but not safety related and

to document their safety significance. To reitera e, LlLCO has already con-

sidered all SSr,Cs at Shoreham, and included appropriate ones in the FSAR,

Technical Specifications and Emergency Operating Procedures, documenting

them and treating them as their functions dictate. See, eg. , PID at 559-60

(J-261), 719 (J-703), 724 (J-716), 725 (J-718). The County also says that

LILCO must modify plant documentation to evidence a QA program for

non-safety -related equipment. But the fact that LILCO has already properly

treated all structures, systems and components at Shoreham, e.g.,18 NRC at
.

564; PID at 714 (J-694), indicates that the plant documents, procedures and

QA programs are already adequate. See also PID at 733-34 (J-736), 739-40

(J-747), 742 (J-755) .

.

(footnote cont'd)

ed features in the FSAR, the Technical Specifications and the Emergency Op-
erating Procedures. PlD at 773 (J-825); LILCO Ex. 70, ff. Tr. 20,654.

o

. _ _ , , _ , . _ _ _ . . _ _ _ _ __ . . . _ . _ _ _ _ m _.
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C. LILCO HAS ADEQUATELY TAKEN SYSTEMS
INTERACTIONS INTO ACCOUNT

,

1. SC Failed To identify Any Serious Systems
interaction That Was Not Properly Considered
During Shoreham's Design

The County argues that the "Michelson concern" was a serious sys-

tems interaction that was not properly identified, considered, or adequately

precluded during Shoreham's design. SC Brief at 19-20. The facts are

otherwise.

The potential interaction in question falls within Shoreham's design

basis and is bounded by the analyses in Chapter 15 of the FSAR. PID at 661

(J-553), 663 (J-558). A break or leak in a sensing line (reference leg) of the

water level measurement system might result in a reduction of reactor vessel

water level, thus requiring protective action. But in all cases, including

those with an additional single failure, automatic scram would result. In scme

cases, automatic ECCS actuation would result. In the worst casa, manual

actuation of cooling systems would be required, but sufficient time would be

availabie for operator action; effective proceduras exist to guide the opera-

: tors, and they are fully trained to respond. PID at 675-76 (J-585), 679

(J-594). Shoreham's use of symptom-based Emergency Operating Procedures

provides additional :ssurance that the plant could respond safely to such an

even t.- PID at 679 (J-594); s_ee also Tr. 5375-76, 5379-80 (McGuire). Fu r-

ther, the General Electric evaluation of acceptability did not depend on the

probability of occurrence since it assumed the occurrence of the event and

.. - - - ,_ - .- __ ._ ,.. - .-.
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then demonstrated that adequate protective features exist to assure safe re-

covery.11

The NRC Staff does not consider a Michelson-type event to be par-

ticularly troublesome from a safety standpoint, even taking into account the

possible need for manual action. PID at 661-62 (J-555). Thus, the Michelson

concern is not the serious sytems interaction that the County claims.22

Further, this potential interaction was properly identified and

treated during Shoreham's design process. General. Electric identified and

considered the interaction's potential in the water level indication design in

the.1960s. PID at 674-75 (J-583) . Subsequent Shoreham-specific analyses

confirmed General Electric's previous conclusion that the design was ade-

quate. Ea. , PID at 661 (J-555), 674-75 (J-583) .* The design largely pre-

cludes the potential interaction because the sensing lines themselves are con-

servatively designed, PID at 677 (J-589),2' and the combination of events

that might impair protective functions is unlikely, PID at 683 (J-599).

** The County notes that LILCO has committed, pursuant to a settlement
agreement, to modify the v>ater level measurement system. SC Brief at 21
n.10. Agreement to further reduce the interactions potential, and to settle
issues in litigation, does not alter the fact that the system without modifica-
tion was adequate and in accord with regulatory requirements.
12 The Michelson Memorandum concluded that the interaction was not an
immediate concern for boiling water reactors. PID at 671-72 (J-577). In re-
sponse to this memorandum, NRR decided that no immediate licensing action

.was needed. Id. The County states, however, that at least five BWR events
of the Michelson kind have occurred since 1973. But these five events were
considered in the Michelson Memorandum and by NRR during its review of the
memorandum. See PID at 671 (J-577), 680-82 (J-597). These five events
have abo been analyzed for Shoreham and do not exceed the acceptable worst
case analysis. PID at 680-82 (J-597).
2' in fact, with respect to classification, the water level reference legs
are safety grade. Tr. 7694 (Kirkwood).

. . . - - . .-
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The County's position, though variously stated, seems to hinge on

the notion that a potential interaction is never adequately addressed unless

all conceivable steps have been 'iken to minimize it, preferably to prevent

the interaction wholly. It is apparently not acceptable, in SC's view, to

identify the potential interaction, show that its occurrence is largely pre-

cluded, and establish that its consequences, even if they were to occur,

could be accommodated by the plant. The latter approach, however, satisfies

the demands of common sense and regulation. See, eg.,18 NRC at 550-52;

PID at 478 (J-45).

2. Part 50, Appendix A, And North Anna As
Applied To Unresolved Safety issues A-17
And A-47 Do Not Require That Systems
interactions Be Treated As SC Wants

a. SC's Views Are Contrary
To NRC Precedent

Suffolk County wants this Board to find that "there is a

requirement under the NRC's regulations that applicants systematically assess

their reactor design for potential adverse systems interactions." SC Brief at

25 (emphasis in original). The Licensing Board correctly held, however, that

"[t]here is no direct, explicit NRC regulatory requirement to perform a sys-

tematic systems interaction analysis for Shoreham." 18 NRC at 549. 2" It was

2* Accord Pacific Gas and Elec. Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-728,17 NRC 777, 810-11 (1983). LILCO objected to the
admission of a systems interactions contention in the proceeding. LILCO's
Opposition to SOC Contention 7.B, dated Dec. 18, 1981, at 4-5; LI LCO's Re-
sponse to Proposed County Contentions 1 to 31, dated Feb. 18, 1982, at 2-3;
Tr. 164-166. The Board reworded the proposed systems interactions conten-

(footnote cont'd)

.. ..-- . -- -- - - . - - -. ,
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also the Staff's view that there is no such rec;uirement. Spies et al. , ff. Tr.

6357, at 35-36; Mattson et al. , ff Tr. 20,810, at 3-5.

The County seeks support from 10 CFR Part 50, Appendix A's in-

troductory language, which suggests that the GDCs establish " minimum re-

quirements;" SC also says that the GDCs are not static, and that applicants
.

must consider matters not specifically defined in them. These observations,

however, fall far short of a showing that there exists a specific requirement

for systems interactions studies. And, as the Licensing Board recognized,

LILCO has gone well beyond any minimum requirements for systems interac-

tions actually imposed by the GDCs. See 18 NRC at 550, 553.

Nor do GDCs 22, 24, 26 or 29 provide a basis for the County's

view. Certain of the NRC's regulations do require the consideration of cer-

tain systems interactions. 18 NRC at 549; PID at 472 (J-30). The Licensing

Board p/operly concluded that compliance with those regulations is sufficient

to ensure that plants are adequately protected from systems interactions. 18

NRC at 549; PID at 473-74 (J-31 r, -32). But specific regulatory require-

ments for consideration of specific systems interactions do not give rise to an

additional obligation to conduct a systems intcractions analysis of the type

(footnote cont'd)

tions,. however, and admitted them. Tr. 493-94. Another Licensing Board
: rejected a similar contention, stating that there is '[no] requirement in the

regulations for this kind of comprehensive study." Pacific Gas and Elec. Co.
(Diablo Canyon Nuclear Power Plant, IJnits 1 and 2), LBP-81-27,14 NRC 325,
331 (1981). Such a contention was also rejected by the Licensing Board in
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
LBP-82-76,16 NRC 1029,1034 (1982). The Seabrook Board noted the admis-
sion of a systems interactions contention at Shoreham but elected ir. stead to
follow Diablo Canyon.

._ - - . . . .
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^ sought by the County. The Appeal Board has already rejected a similar ar- .

gumant:4

i As the Commission has stated "[g]eneral design criteria
(GDC),|as their name implies, are ' intended to provide
engineering goals rather than precise tests or meth-

,

odologies by which reactor safety [can] . be' fully and*

; satisfactorily gauged.'" And, the design criteria cited
by the joint intervenors [GDC 2, 3, '4, 22 and 24] have
never been found by the Commission to require the
specific systems interaction study called for by conten-
tion 15 r,16 [concerning a comprehensive systems in-

2 teractions analysis].

- ' Pacif'ic Gas and Elec Co. (Diablo Canyon Nuclear Power. Plant, Units 1 and 2),

- ALAB-728,:17 NRC 777, 811 (1983) .(footnotes omitted).

Finally, there is nothing to the County's suggestion that either thet

occurrence of' systems interactions events at other plants" or the existence

of unresolved safety issues relating to systems interactions (A-17 and A-47)
,

.crea e the regulatory requirement SC wants. Predictably, the County citest

.

no authority-to support its view. In fact, as will be noted below, the pur-

pose o,f uaresolved safety issue A-17 is to confirm that existing NRC

requirements 'are ' adequate to deal with systems interactions. Eg. PID at 469i

(J-18), 511 (J-142), 512 (J-145) . "

i

[ " Only passing reference _was made on this record to systems interactions
! at other plants. PID' at 471 (J-27) . It is impossible to draw any conclusions

about the exact nature of these incidents from the Shoreham record. In at
least one instance (Browns Ferry 3) there was~ evidence to suggest that a'

E systems interaction was only one of several possible causes of the problem .in
question. PID at 502 (J-112).

..

" _ Nor does USl A-47 provide any support for the County's view; it deals
with one limited aspect of systems interactions. PID at 469 (J-19), and is
also confirmatory: in ' nature, see ' Section D.2.b below.

,

.

.
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Thus, there is ample support for the Licensing Board's conclusion

that NRC regulations do not require a systems interactions study of the sort

SC wants. Moreover, there is strong reason to believe systems interactions

issues were improperly admitted in toe Shoreham proceeding in the first

place.

b. Shoreham's Consideration Of
Systems interactions Meets Or
Exceeds All NRC Requirements

The County objects to the Licensing Board's conclusion that "LILCO

has far exceeded any regulatory requirements for systems interaction analy-

sis," 18 NRC at 553. First, SC says that LILCO's systems interactions

studies "do not constitute systematic analyses performed for the purpose of

identifying potential adverse systems interactions . ." SC Brief at 25. .

(emphasis in original). The County cites, without explanation, PID at

156-158, 475, 481-82, and 484-505. SC Brief at 25-26. " All but one of these

references (PID at 475) catalogue in great detail the extensive evidence

" The County also cites its Proposed Findings, dated Jan. 31, 1983, at
215-40. In "Suffolk County Response to LILCO Motion to Strike Certain Ref-
erences in Suffolk County's Brief" dated Jan. 11, 1984, at Attachment 1, the

( - County | stated that the citation of its proposed findings was not an incorpora-
| tion by reference but rather a " helpful reference to permit the ALAB to know
| what was argued before the ALAB [ sic)." The County noted that its brief
| contained detailed citations to the PID. Apparently, the County believes the

PID citations a.dequately support its position, and thus LILCO need only ad-
' dress these F(D citations. If, however, the Appeal Board elects to review
the cited partions of the County's findings, it should also review LILCO's
reply to them, which details the unacceptable manner in which the County
mischaracterized, misrepresented or flatly ignored the record. LI LCO's
Reply, dated May 24,1983 (revised), at 319-49.

-. - ,- ._ _ _- . _-
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concerning LILCO's studies and show how they did consider systems interac-

tion s . For example,- LlLCO's pipe failure and internal flooding analysis

studied the spatial interactions effects of pipe failures en the plant's capabili-

ty to shutdown safety. PID at 484-85 (J-55 to -62). LILCO's cable separa-

tion study used an " advanced," " powerful" and " comprehensive" methodology

to study spatial and functional interactions concerning safety related cable

and the associated plant components. PID at 488-90 (J-69 to -76). And

LILCO's centrol system failures study was conducted to identify functional in-

teractions between power sources and supplied components and the effect of

those interactions on the plant. PID at 492-94 (J-84 to -89). While only

three of the seventeen studies or programs discussed in these Board findings

are considered here, the others similarly support the Board's conclusion that

LILCO had adequately considered systems interactions.

The only citation that provides any comfort to the County, PID at
,

475, is not persuasive. Presumably, SC is referring to Board Finding J-37,

which notes that SC's prefiled testimony claimed that LlLCO had not system-'

atically identified potential systems interactions and that LILCO's systems in-

teractions studies were inadequate. No basis for these claims was given. In

the face of overwhelming evidence to the contrary, see, e_.3., PID at 484-505

(J-55 to -125), SC's prefiled testimony is unpersuasive. "

The County's second argument is that LILCO's systems interactions
i

studies should be ignored because two of them failed to identify a water level

?

" The record also indicates that the County witnesses had only limited;

| knowledge of some of the studies and were wholly unfamiliar with others. See
Tr.1283-93 (Hubbard, Minor),

t

_ . ,__ , _ . _ _ _ _ . .- , . _ _ _ _, _ _ . _ - - _---
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reference leg break interaction identified in the Michelso, Memorandum. SC

Brief at 26. But as indicated in Section I.C.1 above, the Michelson concern

was accommodated by Shoreham's design. Thus, even if the County's argu-

ments were corred, LILCC's systems interactions studies did not fail to de-

tect a condition that could pose a significant risk. The record shows that

L LCO's systems interactions studies were, on the whole, quite wide-ranging

and comprehensive, see PID at 484-510 (J-55 to -141), 812-33 (J-904 to

-965),2' and that they were conducted in a thoroughly professional manner,

PID at 553.

Moreover, formal systems interactions studies were only one feature

of the pertinent design process for Shoreham. Such interactions were also

considered (a) as a result of the structure and experience of the design or-

ganizations, PID at 478 (J-46), 480 (J-49 r, -50); see also Burns et al., ff.
.

Tr. 4346, at 8-26; Tr. 4632, 4635,- 5033-36, 5487, 5488-92 (lanni), (b) as a

result of the design review process itself, PlD at 541 (J-219),ma (c) in the

preoperational and startup test program for Shoreham, PID at 498-500 (J-101

2' - it has never been LILCO's position that systems interactions studies
can detect all potential interactions. See LILCO's Reply, datec May 24, 1983
(revised), at 69-70. But certainty in any endeavor as complex as the design '

and construction of a nuclear power plant is not required; the standard is
one of reasonable assurance.

2' See also Tr. 5035 (lanni) (separation of safety related and non-safety
related systems in design process), 5077-78 (Dawe) (consideration of missiles
in design process), Tr. 5094 (Dawe) (human interactions considered in fire
protection design), Tr. 5281 (Kascsak) (non-safety system impact considered
in design of safety related scram discharge system), Tr. 7519-30 (Conran,
Thadani, Kirkwood) and LlLCO Ex.11 (FSAR), ff. Tr. 7526 (consideration of
non-safety related systems in seismic design process); Tr. 5171 (Dawe) (con-
sideration of heavy loads).

-- . - - , - - _. . - - .. . . .-. - _ _
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^

to -105)' 'and (d) in programs LILCO has in place to analyze systems interac-,

tions during operation, PID at 496-98 (J-95 to -100). This defense in depth1

approach makes'it unnecessary for any one element of the program to identify

call systems interactions. - The fact that a potential interaction may not have

been identified in a particular study does not justify ignoring the results of

- that and -other studies. This is particular!v true where, as at Shoreham, a
~

defense in~ depth approach to_ systems interactions has been used.

Then the County attacks LILCO's PRA.21 SC's argument that the

PRA should be rejected because it was not undertaken for the purpose of

identifying potential adverse systems interactions is frivolous. First, re--

~ gardless of the formal purpose of the study, there is substantial,-

! uncontroverted evidence that the Shoreham. PRA did, in fact, go to great
i

lengths _to consider systems interactions. See, ed. , PID at 535 (J-197),

; 820-24 (J-929 to -943). Second, a PRA need not be called a systems interac-
'

tions study to address adequately _ systems interactions. As LILCO experts

testified, by its nature a PRA takes into account systems interactions in a
t

[ comprehensive manner in order to be an effective risk assessment tool. PID

at 818 (J-922), 827-29 (J-951 to -954). Third, as- SC witness Hubbard con-
i

' ceded, the methodology used in the Shoreham PRA is the "_ type of methodolo->

,.

9y:that we [ County witnesses) thought was appropriate for a system
y

-interaction analysis." - T r. 1303-04.

+

'

r
- ** The Licensing Board's systems interactions conclusions do not depend
on the' Shoreham PRA. The Board found that current regulatory require-
ments and procedures provide adequate assurance that the public health and|

. safety is . protected. 18 NRC at 553. Since PRAs are not required by regula-
| tion,' id. at 574, LILCO's PRA efforts go beyond what is necessary to protect j

the public_ health -and safety.

(
i

Ir

'
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SC also asserts that the Shoreham PRA was deficient because it did

: not consider certain external initiating events. But the exclusion of certain-

; . initiating events has nothing to do with the methodology employed in per-

forming the PRA. Thus, the exclusion has no bearing on whether the PRA
,

provides -valuable information on the interactions it did consider. Moreover,

'the three external initiating events in question -- fires, floods and earth-
,

quakes -- were excluded for good reason. External events were not deemed

to be dominant contributors to risk. 18 NRC at 574. And the techniques for r

assessing external events in PRAs are still being developed. The PRA Proce-

dures Guide does describe methods for considering fires and earthquakes,<

but there may be large uncertainties associated with the assessment of even

these accident sequences. Tr. 5658 (Burns). In light of these considera-

tions and the fact that a number of studies concerning external events had
'

already been conducted for Shoreham, LlLCO's consultants found that an ad-

equate PRA could be done for the plant'without including certain external

events. Tr. 5653-54 (Burns); Burns et al., ff. Tr. 4346, at 92.
,

'The County alleges further that the walkdowns conducted for the'

Shoreham PRA'were not adequate to identify _ systems interactions. But the

. testimony of Dr. Burns -- a PRA expert with significant experience in the

field -- provided persuasive evidence that the walkdowns conducted for4

;
. -

: Shoreham were adequate to do so. Tr. 5663 (Burns); Burns et al. , ff. Tr.

4346, at 102-03. Staff witnesses who had raised some questions about the4

:walkdowns proved to be unfamiliar with the Shoreham PRA and thus could not
,

. offer an opinion on their adequacy. See, ea. , - Tr. 6655 (Thadani) . . And the
' '

walkdowns at Diablo Canyon and Indian Point relie'd upon by SC were

L
,

,

w--- , y y.,-c..,p-y- ----..e->-,.m e...w ., .e-, .,g-- n ,my ev.n,,wm,, r e-v w a-y,-m-m----even-mp-r,--, y -, yy,,a, .-c.c-+,y,---,-,-



,

-24-

undertaken for specific purposes not necessarily useful at other plants. PID

at 831-32 (J-961); Tr. 6117-18 (Joksimovich).

Finally, the County argues that the LILCO PRA review process was

inadequate because it focused on unusual risk outliers, accident sequences,

and probabilities at Shoreham that are not common to other similar plants. To

the contrary, the ability of the PRA to identify risk outliers or dominant ac-

cident sequences makes it superior to other systems interactions techniques.

See PID at 820 (J-928), 828-29 (J-953 to -955). In short, Shoreham's PRA

provides additional assurance beyond regulatory requirements that systems

interactions have been adequately considered for the plant.

D. THE COUNTY'S VIEWS ON
NORTH ANNA ARE INCORRECT

1. The County Has Misread North Anna

The County's arguments are premised on the erroneous notion that

the NRC Staff must demonstrate that Unresolved Safety issues (USls) A-17

ar.d A-47 are adequately resolved for Shoreham and that the Board must so

find. Despite repeated references to North Anna and River Bend,22 the

County inexplicably fails to acknowledge a recent Appeal Board decision that

definitively construes them for present purposes.2' In Pacific Gas and

"*- Virginia Elec. and Power Co. (North Anna Nuclear Power Station, Units
1 and 2), ALAB-491, 8 NRC 245 (1978); Gulf States Util. Co. (River Bend
Station, Units 1 and 2), ALAB-444, 6 NRC 760, (1977).

28 The omission is particularly surorising since counsel for the County
participated in the briefing and oral 6rgument in this recent case. See Diablo
Canyon,17 NRC at 783.

, - : , ._ .-_. .- --
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Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-728,

17 NRC 777, 806 (1983), intervenors had argued, much as the County does

now, that North Anna and River Bend " require that the staff. inter alia, de-

scribe the plan, method and schedule for resolution of this safety issue for

' the applicant's facility."

The Appeal Board categorically disagreed, explaining that the obli-

gations of a licensing board in a construction permit proceeding such as River

Bend are different from those of a licensing board in an operating license
'

case such as North Anna. In an operating license proceeding, the board's

findings are limited to issues placed in controversy by the parties. The

board, however, has discretion to raise serious safety or environmental mat-

ters. Thus, in North Anna, the Appeal Board asked the Staff to address

unresolved safety issues in future SERs to assist boards in exercising their

discretionary review. Id. at 806-07. It follows that:

the " obligation" we placed on the staff to aid adjudica-
tory boards runs to the boards and is not an obligation
that is enforceable by a party to the operating license
proceeding.

l_d. at 307 (footnote omitted).

An alleged failure to meet the North Anna standard, accordingly,

'does not support a County attack on the Licensing Board's decision. As the

Diablo Canyon Appeal Board noted, intervenors are free to challenge directly

the' subject matter of an unresolved safety issue, but not the adequacy of the

Staff's performance. Id. Consequently, resolution of SC/ SOC Contention 7B

on its merits, whi.ch touches on the systems interactions issues raised by

A-17 and A-47, is all that is required for this proceeding. North Anna does

not provide independent grounds for the County's appeal.

.
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2. USis A-17 And A-47 Are Resolved For Shoreham

Beyond the County':: misreading of North Anna, which by itself is

' dispositive of SC's present claims, stands the fact that A-17 and A-47 hcve

been ' resolved for Shoreham.

; a. USI A-17

First, the County urges this. Board to ignore the confirmatory na-

' ture of A-17. But there is ample support in the record for the Licensing

~ Board's conclusion that "the action plan for A-17 is different than most USI's

in that it is looking for undetected problems rather than a solution to a spe-

cific problem." SC Brief at 29-30, citing PID (slip op.) at 162.2' in fact,

USl A-17 is and always has been regarded as confirmatory by the Staff.25

PID 'at 469 (J-18), 511 (J-142), 512 ~ (J-145), 520 (J-159), 530 (J-181);
,

Mattson et al., ff. Tr. 20,810, at 5; Tr. 20,815 (Thadani), Tr. 20,862-63,

20,879-80 (Thadani). Equally important, the Staff has always concluded that

existing regulations provide a sufficient basis for continued licensing pending

the ultimate disposition of USl A-17. PID at 473-74 (J-31 & -32), 541-43

(J-220 r, -221); Mattson et' al. , ff. Tr. 20,810, at 5-8; Tr. 20,813-14

(Thadani).
<

2* The County's suggestion on page 30 of its brief that this fact should be
ignored merely plays on words. Although a detailed "Actioh Plan" for generic
resolution of' A-17 may not exist, as shown below the record fully supports

. the' Board's conclusion.,

25 Confinnatory status is an acceptable basis for resolving a USI. Pacific
Gas r, Elec. Co. (Diablo Canyon Nuclear Plant, Units 1 and 2), LBP-81-21,14

|
~ NRC 107,~ 110 (1981).

F
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Second, the County's insistence that there must be a particular rate

of progress toward resolution of Task A-17 inherently conflicts with its status

as a confirmatory item. The County's position was refuted by the testimony

of the Staff experts responsible for resolving the issue. They stated that in

their technical opinion, the pendency of A-17 should not impede the issuance

of an operating license for Shoreham even if A-17 were finally resolved on a

schedule substantially longer than currently predicted. See Mattson et al.,

ff. Tr. 20,810, at 8; Tr. 20,813-14, Tr. 20,862-03, 20,877-78 (Thadani),

20,878-79 (Coffman). Significantly, the Staff's own perception of A-17 has

altered over time; events and additional information since the designation of

the issue have increased Staff confidence in the efficacy of current require-

mants and in the likelihood of a satisfactory resolution of the issue. Tr.

20,862 (Thadani), 20,863-65 (Mattson); Mattson et al., ff. Tr. 20,810. at 5;

see Tr. 20,917-18 (Goldsmith) .

Finally, notwithstanding the status of a generic resolution for A-17,

North Anna can be met if a particular USl can been resolved for the reactor

in question. Diablo Canyon, 14 NRC at 118. As the Licensing Board found,

Shoreham has met all regulatory requirements regarding systems interactions.

18 NRC at 553; see Mattson et al., ff. Tr. 20,810, at 4-6; Tr. 6659, 6779-80,

20,831 (Thadani), 20,822-23 (Rossi), 20,831-32 (Mattson) . And the Staff has

consistently stated that, when plants such as Shoreham meet the current reg-

ulatory requirements, they provide reasonable assurance that potential ad-

verse systems interactions present no undue risk, and that no additional sys-

tems interactions requirements need be imposed. PID at 473-74 (J-31 to -33),

795-! 6 (J-876 r, -877); Mattson et al. , ff. Tr. 20,810, at 10-14; see Tr.

__ _ , _ . _ . _ _ _ .__
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20,822-23 (Rossi), 20,831-32 ;Mattson). Moreover, the Board reccgaized that

LILCO has gone beyond NRC regulations in addressing systems interactions.

18 NRC at 553, 575; PID at 794-95 (J-873).

In short, USI A-17 is a confirmatory item; the existing regulatory

standards are adequate for licensing while work is comp!eted on A-17; and

Shoreham more than meets present requirements.

b. USl A-47

Task A-47 involves potential control systems interactions and is a

subset of the overall systems interactions issue. It is similar in thrust to

A-17 because it is also a " confirmatory" USI. It calls for review of the exist-

ing regulatory criteria to ensure that they adequately address potential con-

trol system interactions. Tr. 7436-37 (Rossi); Staff Ex. 2A, at B-15; Spies

et al. , ff. Tr. 6357, at 44-45; see Tr. 6504, 7436-37, 7455-56 (Rossi) . In the

Staff's view, the existing regulatory requirements, coupled with two con-

firmatory studies being undertaken by LILCO, will adequately ensure that

control system interactions of the type included in A-47 will not pose an

undue risk at Shoreham. Spies et al. , ff. Tr. 6357, at 44-45; Tr. 7444

( Rossi) . In fact, the NRC Staff knows of no specific control systems fai!ures

at Shoreham or any other plant that would lead to undue risk to public health

and safety. PID at 493 (J-85).

The extensive testimony by LILCO witnesses about how systems in-

teractions are taken into account in Shoreham's design process provides an

additional basis for concluding that existing practice is adequate. See, eg .,

. . . . . .. _ _ _ _
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18 NRC at 551-52; PID at 478-83 (J-46 to -53); see also PID at 494 (J-89)

(other analyses of co7 trol systems conducted during design process). This

testimony is particularly germane since control system interactions are

avoided by ensuring separation of control and safety systems in the design

p rocess . The Staff reviews the design for proper separation of control and

safety systems and for appropriate use of isolation devices. Spies et al., ff.

Tr. 6357, at 43; Tr. 7450-1 (Rossi) . Also, the record indicates that General

Electric conducted a generic study of control system failures very similar to

one requested by the NRC Staff. The GE study showed that control system

interactions had been adequately considered in the BWR design. P!D at 493

(J-86 to -88). The Shoreham PRA is yet another reason for concluding that

A-47 has been resolved for Shoreham. The PRA gave extensive consideration

to systems interactions. Preliminary results from the PRA indicate that fail-

ure of non-safety related control systems is not a dominant contributor to

risk. See PID at 826-28 (J-950 t, -952) . Thus, there is adequate basis for

allowing Shoreham to operate while Task A-47 is completed.

The County's complaint that the record should not have closed

without all the details of the A-47 studies being available disregards the basic

thrust of SC/ SOC Contention 7B. It alleges inadequate systems interactions

methodologies were used for Shoreham.25 PID at 456 (J-1). But as already

" While the County essentially concedes that SC/ SOC 7B deals with sys-
tems interactions methodologies, SC Brief at 42, it claims that the Board
found A-47 relevant to the contention and, therefore, all aspects of the issue
must be resolved before the record closes. The conclusion does not follow.
Because A-47 may be relevant to whether a proper methodology was used does
not mean that all aspects of the USl, including the detailed results of studies,
are relevant.

..
- - _ _ _ _ _ _ _ _ _ _ _ _ _ _ .
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noted, there is ample evidence in the record to conclude that the systems in-

teractions methodologies at Shoreham consider control systems interactions of

the type covered by A-47, and there was ample evidence concerning LILCO's

confirmatory studies to conclude that the methodology employed was ade-

quate. See PID at 492 (J-84).

E. LlLCO'S APPENDIX B PROGRAM
COMPLIES WITH CRITERION XVill

SC claims that Criterion XVill of Appendix B cannot be met unless

an audit program employs random sampling statistical methodology, and thus

LILCO's Appendix B QA program is defective.27 SC Brief at 43-48. This

novel claim is squarely refuted in the record; it |s, as .the Licensing Board

correctly found, directly contrary to longstanding and well established NRC

: and industry interpretation of, and practice under, Criterion XVill. See PID

at 921-30 (K-186 to -204) .

Criterion XVill requires, in pertinent part, that

[a] comprehensive system of planned and periodic
audits shall be carried out to verify compliance

' with all aspects of the quality assurance program
and to determine the effectiveness of the program.

LlLCO's effectively implemented audit program met this requirement. PID at

949-57 (K-249 to -265), 978-79 (K-311), 983-84 (K-321) . 2 *
i

Significantly, the County has abandoned its arguments, advanced27

unsuccessfully below, that both the If,E inspection program (an audit pro-
gram) and the Torrey Pines independent verification of Shoreham were re-
quired to employ statistically based methodology.

indeed, an experienced NRC inspector, commenting on one aspect of2'

the audit program, termed the LILCO field QA audit program one of the bet-

(footnote cont'd)

- - - _ . - - - . - - ,_ . _ , _ _ -
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JTypically, SC tries to avoid the. law and record by asking this

; ~ Board to rewrite" Criterion XVill-to require that audits employ statistical
.-

methodology so as' to permit | statistical extrapolations from a statistically ran-

. dom sample. SC's argument misreads Criterion XVill and misconceives its

pu rpose. 2 ' It misreads the criterion by arguing incorrectly that the require-
>

: ment that' audits must " verify compliance with all aspects of the Quality As-

surance Program" means that. audits must inspect or otherwise verify that

every single item or record meets every quality requirement. This is a mis-
-

taken reading.of the phrase "all aspects of the' Quality Assurance Program."

The '" aspects" referred to are not individual items such as records, welds,

calculations or the like; rather, " aspects of the quality assurance program"

refer to..the procedures and activities which collactively comprise a QA pro-

gram established in accordance with Appendix B. In this correct sense,

;LlLCO's audit program did verify all of the aspects of the QA program. PID
~

- at 923-24 (K-192), 949-71 (K-249 to -291) .

!.

(footnote cont'd)
.

I
~

ter ones he had encountered during his inspections of a ' number of plants.
L PID_ at 950 (K-254) .

.8'- SC's claim also founders, at the outset, on an incorrect factual asser-
tion . ' Thus SC asserts that "LILCO does not audit 100 percent of Shoreham's-

QA records 1and activities." SC Brief at 43 (emphasis added). According to
i SC, .this statement comes from "PID at 259, 921."- SC is wrong on -the facts

and wrong in its PID reference. As the PID clearly reflects,; all activities
were. audited by LILCO's QA program and in many areas each was audited at
least annually. . PID 'at 923-24 (K-192), 957-62 (K-266 to -275), 965-66
(K-281), 968 (K-285 to -288), 970-71 (K-293 r, -294). Moreover, "PID at 259,
921;" cited by .SC, refers only to "QA items and records," not also to
activities, as the County' incorrectly states. As the PID finding cited by SC
makes clear,. auditing does not review 100 percent of the items because au-!-

- diting is a higher level ~ activity aimed at the process, i.e., . the program and
its procedures. PID at . 921-22 ' (K-186) .

:
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SC's argument that an audit must " extrapolate from a sample to the

total population" reflects a misunderstanding of the difference between the

audit and inspection functions. They are distinct. '' The inspection function

(which is not the subject of Criterion XVill) exists for the purpose of prod-

uct acceptance and, in appropriate cases, may involve statistical sampling

techniques. The County's argument that statistical methodology should be

used to extrapolate from a sample to the total population might be valid if the

objective were to determine within a specified degree of confidence the actual

percentage of defects in a homogeneous population. The Criterion XVill au-

diting function, however, has a vastly different purpose: it provides assur-
.

ance that all aspects of the QA program are being properly managed and im-

piemented and that the program is effective. 8 2 PID at 921-22 (K-186 to

188), 949-57 (K-249 to -265), 978-79 (K-311), 983-84 (1-321). Statistical

. methodology is neither used in auditing, nor is it necessarily appropriate for

such use. PID at 922-24 (K-189 to -194).

SC has not and cannot offer any precedent to support its view of

Criterion XVIII; none exists. Once again, the County would have this Board

'' The mi .conceptien also reflects a fundamental failure to recognize that
Criterion XVill and the auditino it requires are but one aspect of an Appen-
dix B QA program. PID at 856 (K-19), 977 (K-307). Appendix B consists of
18 criteria that must. be considered as a whole. PID at 978 (K-311). As
noted below, QA program activities other than auditing (ea. inspections,
engineering reviews) exist for the purpose of accepting products or records.
Auditing is intended to complement not duplicate these activities.

'2 Contrary to the County's claim, the Board did not recognize the validi-
ty of SC's position. See SC Brief at 45. Rather, the Board stated that au-
dits "are not intended to provide the mathematical rigor that the Ccunty

- would like to see . . . " 18 N RC at 584..

- _. . .- . . .- . .- - . _. -.
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make law. To do so, however, would be to invalidate Appendix B audit pro-

grams throughout the industry. See, eg. , PID at 923-24 (K-190 to -193),

1359-60 (K-1236 to -1238).

SC also argues that a statistically based audit program is feasible.

The record overwhelmingly refutes this argument. The County relies solely

on its witness Samaniego (SC Brief at 47-48) who, as the Licensing Board

correctly noted, was a qualified statistician but had no knowledge or experi-

ence _in nuclear power plant conatruction and QA programs. 18 NRC at 620.

The Board accepted instead the testimony of a number of highly qualified wit-

nesses in the area of nuclear construction and quality assurance who stated

that statistical methodology had been considered and rejected for audit pro-

grams because it was inappropriate and unsuited to the complex activities to

ba audited. 18 NRC at 619-20; PID at 922-23 (K-189), 924 (K-193), 925-30

- (K-197 to -204),1359-60 (K-1236 r, -1237); LILCO Ex. 21, Attachment 3.

This conclusion alone precludes SC's desire that Criterion 18 audits employ

- statistical methodology. But even if such a methodology were feasible, the

County's claim would still fail; |ongstanding and well established NRC and in-
:

'
dustry interpretation of, and practice under, Criterion XVill confirm that

statistical methodology is not required.

F. LlLCO'S QA/QC PROGRAM HAS
BEEN PROPERLY IMPLEMENTED

The quality assurance litigation in this proceeding has been sweep-

ing in its scope and intense in its scrutiny. There has been extensive dis-

covery, over 50 days of hearings, and minutely detailed cross-examination,

. . . .. . . . - . . .
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with the County constantly urged to develop its best claims of QA/QC inade-

quacy. See pages 58-59 below. Against this background, the quality assur-

ance complaints that the County raises on appeal (presumably the most

damaging that it has to offer) are particularly unimpressive. In an attempt to

buttress these modest offerings the County seeks as usual to make new quali-

ty assurance law; SC asks this Board, contrary to precedent and good sense,

to rule that "[t]here is no such thing as a ' minor' or ' insignificant' QA/QC

deficiency," SC Brief at 49, and that "a failure to comply with a requirement

of a manual, procedure or other document implementing a portion of the Ap-

pendix B QA program is a noncompliance with Appendix B" itself, M. at 59.;

The radical expansion of QA law urged by SC speaks eloquently about the

weakness of the County's position under existing law.

1. Not Every -QA/QC Discrepancy
Has Safety Significance

As to SC's desire that no "QA/QC deficiency" be deemed " minor" or

" insignificant," the County would have this Board rule that such

" deficiencies" are material to the question of QA/QC compliance even when

they are not linked to an actual or potential safety defect, M., SC Brief at

50, 55, 57. SC argues that any deviation from a quality program indicates

management's failure to ensure proper implementation, M. at 52-53. The

County's conclusions are inconsistent with 10 CFR Part 50, Appendix B, NRC

precedent, and the record below.82

82' The County's arguments are also inconsistent with its own brief.
First, SC acknowledges that even a good QA program will not eliminate all er-
rors, but rather will reduce errors wherever possible and detect those which

(footnote cont'd)

_ _ .
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Appendix B recognizes that identified conditions will be of varying

significance. Thus, Criterion XVI requires that the cause be identified and

preventive action taken only for "significant conditions adverse to quality."

(Emphasis added.) This is direct indication that some deficiencies, devia-

tions, nonconformances or defects may not be significant.

NRC precedent says the same. The Appeal Board has held that:

Although a program of construction quality assurance
is specifically designed to catch construction errors, it
is unreasonable to expect the program to uncover all
errors. in short, perfection in plant construction and
the facility construction quality assurance program is
not a precondition for a license under either the Atomic
Energy Act or the Commission's regulations. What is
required instead is reasonable assurance that the
plant, as built, can and will be operated without en-
dangering the public health and safety.

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and

2), ALAB-756,18 NRC , slip. op at I (Dec. 19,1983) (emphasis added);

see also Union Electric Co.- (Callaway Plant, Unit 1), ALAB-740,18 NRC 343,

346 (1983):

(footnote cont'd)

occur. SC Brief at 53-54 n.23. The County cites an Indian Point decision,
which says that a QA program can

provide substantial assurance that the number of faults will
be greatly reduced and that they will not be of such
magnitude as to jeopardize the health and safety of the
public.

Consolidated Edison Co. (Indian Point Station Unit No. 2), LBP-73-33, 6 AEC
751, 756 (1973) (emphasis added). Second, the County recognizes that the
purpose of Appendix B is to ensure that a facility can be operated safely.
SC Brief at 56. Finally, SC has ~previously acknowledged that the final de-
termination as to whether particular deficiencies are sufficient to constitute a
failure to meet Appendix B depends upon the facts and circum:tances of the
specific conditions exainined. SC Proposed Opinion, dated April 7,1983, at'

28-29.

.
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It would therefore be totally unreasonable to hinge the
grant of an NRC operating license upon a demonstration
of error-free construction. Nor is such a result man-
~ dated by either the Atomic Energy Act of 1954, as
amended, or the Commission's implementing regulations.
What they require is simply a finding of reasonable as-
surance that, as built, the facility can and will be op-
erated without endangering the public health and safe-
ty. . . . Thus, in examining claims of quality
assurance deficiencies, one must look to the implication
of those deficiencies in terms of safe plant operation.''

Similarly, two Licensing Board decisions have held that intervenors

have the burden of showing that alleged QA/QC deficiencies led, or might

have led, to some safety defect in the plant or, alternately, had or might

have had some import for the proper construction of the plant. Philadelphia

Electric Co. (Limerick Generating Station, Units 1 and 2), LBP-82-43A,15

NRC 1423,1517-18 (1982); Cleveland Electric liluminating Co. (Perry Nuclear

Power Plant, Units 1 r, 2), LBP-81-24,14 NRC 175, 212 (1981). ''

The County would have this Board decline to follow these rulings

because NRC precedent also stresses the need for full compliance with Appen-

dix D require.Tr nts. SC Brief at 54-55. No one disagrees with the County

about the importance of a well implemented quality assurance program; nor is

'' These cases also note that a pervasive failure to carry out a quality as-
surance program -- a programmatic- breakdown -- might stand in the way of
the requisita safety finding. Significantly, SC has abandoned the term
" breakdown" in both its Proposed Opinion, dated April 7,1983, and in its
present brief. But see PID at 847 (K-1) (SC/ SOC Contention 12 alleging
QA/QC ' breakdowns) .

'* To the extent SC believes the context in which these rulings were made
(admissibility of contentions) lessens their applicability to the instant pro-
ceeding, it is instructive that the " significance" standard applied as well in
Diablo Canyon (reopening the record) and Callaway (appeal of a litigated con-
ter. tion), as discussed above.

-. _ ___ _. . . . . _ _ ._ _
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there any dispute that NRC cases stress the importance of QA. But these

conclusions are not at odds with the " significance" standard just discussed.

It is telling that each case cited by SC, in addition to stressing the impor-

tance of QA, also focuses on the NRC's responsibility to determine whether

ther* is reasonable assurance that the plant has been properly constructed

and will not have safety problems. See Duquesne Light Co. (Beaver Valley

Power Station, Unit 2), ALAB-240, 8 AEC 829, 833-34, 839-40 (1974); Duke

Power Co. (William B. McGuire Nuclear Station, Units 1 r, 2), ALAB-128, 6

AEC 399, 408 (1973); Vermont Yankee Nuclear Power Corp. (Vermont Yankee

Nuclear Power Station), ALAB-124, 6 AEC 358, 362 (1973); Consumers Power

Co. (Midland Plant, Un?ts 1 and 2), ALAB-106, 6 AEC 182,184 (1973);

Consolidated Edison Co. (Indian Point Station, Unit No. 2), LBP-73-33, 6

AEC 751, 755-56 (1973); Virginia Electric and Power Co. (Surry Power Sta-

tion, Unit No.1), ~ 4 AEC 825, 827-28 (1972). In light of all pertinent prece-

dent, it is apparent that the Shoreham Licensing Board applied the proper

standard in daciding the QA/QC issues before it. See 18 NRC at 579-80,

580-81, 581-82, 586, 599, 60125 Indeed, throughout its consideration of QA

matters,' the Board was properly guided by the intent of the NRC regula-

tions: thet QA requirements assure no undue risk to the public health and

safety. As the Board observed:

f

'' SC complains the Licensing Board never directly addressed the Coun-
ty's significance arguments. SC Brief at 50. The Board did consider and re-
ject them, stating it was not about to become involved in "a numbers game of
counting beans," but rather in an inquiry into whether there is reasonable
assurance that the public health and safety are adequately protec.ted. 18
NRC at 579-80.

. . .
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We seek a solid foundation for finding reasonable as-
surance of adequate protection of the health and safety
of the public. We do not seek evidence of a sterile ap-
plication of ritualistic methodology.

18 NRC at 579-80. The County apparently seeks the latter.

Finally, SC makes a number of essentially factual arguments.

First, the County recites the importance of management involvement in QA,
,

arguing that QA/QC deviations at Shoreham are indicative of management's

failure to ensure proper program implementation. SC Brief at 52-53. But the

record shows that management, even for detailed administrative requirements,

has fully supported all procedural requirements at Shoreham. For example,

management was involved in training tc achieve proper implementation, PID at

994-95 (K-347),1056-61 (K-501 to -513), and in housekeeping, PID at 1158

(K-747),1162-63 (K-758 & -759); management was involved in stop work or-

ders, PID at 955 (K-262), resolution of ELDCR problems, PID at 1038

(K-452), voluntary initiation of the Torrey Pines review, PID at 1333 (K-1183

& -1184), development of corrective action plans for Torray Pines' findings,

PID at 1369 (K-1255 & -1256), 2nd the implementation of QA programs and

procedures beyond those required by regulation, PID at 930-45 (K-205 to

-242).'' The Staff in its 1982 SALP report for Shoreham specifically found

management involvement in assuring quality. 18 NRC at 608.

'' The County argues management should establish fully achievable pro-
gram requirements and rigorously enforce them so as not to condition people
to believe QA compliance is unimportant. SC Brief at 53. That no one was so
conditioned at Shoreham is evidenced by LILCO's aggressive audit program,
resulting observations and associated corrective actior, requirements, as well
as by NRC lt,E activities. See, eg. , PID at 973-77 (K-301 to -306); see also
note 62 below.

-. - - _, ,, _- - - .-.
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Second, the County states it is wrong to wait until a safety problem

exists or'is imminent before raising questions about the adequacy of QA im- ,

piementation . " SC .Brief at 55. Ob'viously it its wrong to wait, but the .

record shows LILCO did not wait. The LILCO audit program was effective in;

promptly identifying potential problems. and initiating corrective action before

the p-oblems became significant, eg., PID at 949-50 (K-251), 950 (K-253

-254), 973-74 (K-301 to -303),1044 (K-473),1055-56 (K-499),1087 (K-573).'

-Third, SC argues that it may be difficult to determine whether a

specific QA deficiency did result or might have casulted in a safety concern.-

: SC Brief at 56. -The record shows that 'llLCO understood this difficulty and-

,

took it:into account by identifying and correcting all observed conditions,
! . including conditions that were.not, but might have become, significant.

.

. Eg.;, PID at 950 -(K-253), 971-72 (K-297 to -299), 973-74 (K-301 r, -302),

1004-06 (K-366 r, -367),1044 (K-473),1055-56 (K-499). Further this diffi- -

f

culty did- not relieve the County of its burden to link QA/QC discrepancies to

cat least potential safety defects. During the hearings, audit observations

' . were categorized and characterized in' order to distinguish their relative safe-

ty . significance and put them in perspective. The Company's witnesses did

! indicate the relative safety significance of each category and, where appro-

| ;priate', the; safety significance'of individual observations. See, eg ., PID at

: s -

's.

I. "- In support of~its " don't wait'* argument, SC cites the Federal Register
- notice of an ,ofiles imposing a penalty on Wisconsin - Public Service Corp.<

(Kewaunee Nuclear Power Plant).' SC Brief at 55 n.25. Although this notice'

states..that a4QA violation mays be considered significant even if it had no
actual-adver's"effect on public' health and safety, the notice also states thatI s s

the siolation in this liistance liad _the potential to adversely affect public
0 hedth and ' safety. 48 FedfReg.- 37,106-107 (1983).

' '
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996 (K-350), 997 (K-353),1001-05 (K-362 to -366),1007 (K-370),1008-0''

(K-375),1011 (K-380),1016 (K-393) 1018-20 (K-398, -400 to -403),1021-22

(K-407),1024 (K-416),1027-28 (K-423), 1044-46 (K-472 to -477),1232-33

(K-929). The record shows that none of the conditions covered by the ob-

servations introduced by the County had any impact on the integrity of the

design, or the actual safety, of the plant. PID at 971-72 (K-296 to -300) .

SC simply ignores this voluminous evidence.

2. Noncompliance With Internal QA Procedures
is Not A Per Se Violation of Appendix B

The County argues the Board erred in rejecting SC's view that any

noncompliance with the internal procedures of a QA program represents a vio-

lation of Appendix B. SC Brief at 58. The County says that an Appendix B

violation exists regardless of whether the pertinent QA noncompliance is de-

tected by the licensee's internal audit program or by an NRC If,E laspection

and regardless of _whether corrective and preventive action is taken. Se

id. at 60 n.27. "

The County seeks a novel and unwarranted inte<pretation of Ap-

pendix B,-one which the Licensing Board properly rejected. 18 NRC at

581-82. The record reflects that both Appendix B and the NRC Staff antici-

pate noncompliances within a QA program; therefore Appendix B includes re-

quirements (eg., Criteria XVI and XVill) for the licensee to identify and

" This position conflicts with prior SC recognition that some QA errors
are inevitable and that a well planned and implemented QA program will detect
and correct inevitable errors. SC Proposed Opinion, dated April 7,1983, at
28; r also note 32 above.

- - ~. .___- _ __ . _ _ . _
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correct such failures. PID at 856 (K-21), 857 (K-22), 978-79 (K-311),1220

. ( K-903) . ,

NRC l&E policy reflects this reality, if the licensee identifies and

. corrects a problem or deficiency in the implementation of its own program that

is less than a severity level ll, then no violation of Appendix B exists; rath-

- er, the NRC views such results as evidence that the licensee's program is

working. PID at 978 (K-310),1227 (K-916).
,

'
,

The County cites three examples, in all of which deficiencies were

identified, not by LILCO, but by NRC ICE and consequently cited as Appen-

~ dix B violations. SC' Brief at 59-60; PID at 1107 (K-619),1147-48 (K-722),
'

1169-70 (K-773 to -775). These examples show only that noncompliance with

LILCO procedures may violate Appendix B if the noncompliance is not de-
,

:

tected or corrected by LILCO's own program. See, eg., PID at 977-79

-(K-307 to -311), 982-83 (K-319)," 982-83 (K-321) .
,

'

The County pushes its untenable reading of Appendix B one step

. further, arguing that areas identified by NRC l&E inspectors, even when not

cited as violations, should nevertheless be defined as violations of Appendix *

r B. SC Brief at 60-61 & n.28. The County offers two examples involving i

4

. ..
.. .

~ "' Board Finding K-319 seems to contain a typographical error; several
lines appear not to have been printed. The finding was adopted from LILCO

. proposed finding QA-191. On page 393 of the PlD, line 3 should be followed
by:

, where important concerns were identified LILCO and
Stone & Webster management took action consistent with
Criterion XVI

-'and then line 4 LILCO Proposed Findings, dated March 28, 1983, at 277-78.

(QA-191) .

,

e
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conditions identified by the NRC " CAT" inspection. The first, an "observa-

tion" dealing with electrical separation, was identified by ICE as a " weak-

ness." It was not. considered a violation of Appendix B by the Staff because

work was still in progress and had not yet received final inspection by

LILCO. PlD at 1191-93 (K-833 to -838),1253-54 (K-975 to -977). The sec-

ond, involving the drywell spray nozzles, was believed by l&E to be a devia-

tion from the FSAR. The condition was not a noncompliance with LILCO de-

sign documents or procedures, but rather a question of compatability between

design documents and the FSAR. PID at 1250 (K-967). The condition identi-

fied was within the plant's design basis analysis, and no FSAR or hardware

changes were required. PID at 1250-51 (K-969). As the Licensing Board

found, these situations neither violated Appendix B nor evidenced inadequate

implementation by LILCO of its QA program. PID at 1251-52 (K-971 & -972).

3. Examples Cited By The County Do Not
Reflect ineffective Quality Assurance

The County claims that three examples -- housekeeping, calcula-

tions and electrical se'paration -- highlight the ineffectiveness of Shoreham's

quality assurance program. In citing these examples, the County fails to

apply the appropriate standard for judging the effectiveness of QA programs.

That standard and its roots in recent Appeal Board decisions and NRC prac-

tice are discussed in Sections I.F.1 and I.F.2 above. The Board concluded

as to all specific subjects, including the County's three examples, that:

. .- . .- -.
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[d]espite the number, and acknowledging the wide
diversity and relatively minor nature of the
deficiencies discussed in this section, the Board
concludes that the LILCO and Staff QA/QC pro-
grams as applied to Shoreham have resulted in
plant design, construction and installation that
will provide reasonable assurance of no undue risk
to the health and safety of the public.

18 NRC at 242. The Board was clear as to the standard by which it resolved

QA/QC matters. A prior quotation bears repeating:

This Board is not about to become involved in
a " numbers game" of counting beans of different
colors in viewing the examples of QA failures
relied on by the County. Rather, we have kept
foremost in our minds the intent of the NRC re-
quirements and the actual and practical measures
taken to meet these requirements to assure no
undue risk to the health and safety of the public.
We seek a solid foundation for finding reasonable
assurance of adequate protection of the health and
safety of the public. We do not seek evidence of a
sterile application of ritualistic methodology.

18 NRC at 579-80.

a. Housekeeping

The NRC Staff, in the latter stages of the Shoreham project, urged

LILCO to improve the level of housekeeping at the plant to ready it for fuel

load. The record clearly establishes (1) that the housekeeping conditions at

|
Shoreham did not adversely affect plant safety, and (2) that steps were taken

to ensure the proper level of cleanliness prior to construction completion.

See, eg ., PID at 1144-45 (K-712 to -714),1153 (K-735),1157 (K-744 &

-745),1159-60 (K-749, -751 s -752),1161-62 (K-756 L -757),1163 (K-759).

Thus, the Board had ample support for its conclusion that housekeeping

problems at Shoreham were adequately resolved. 18 NRC at 598-99.

. - .. . - , .- .. - . ,
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SC docs' not seriously challenge the validity of the Licensing

Board's conclusions. The County points to instances where fire hazards were

reported during construction. SC Brief at 63 n.30. But the Board was con-

-cerned with impacts on the safe and reliable operation of the plant, not on

work area safety during construction. SC also~ attacks the Board's conclusion

that the housekeeping issue has now been laid to rest because LlLCO alleged-

ly failed to correct problems in the past. As shown below, the County's

. characterization of LILCO's prior housekeeping efforts is inaccurate. More

* important, the reco.d demonstrates that LILCO's actions after the issuance of

the Corrective Action Letter were effective. PID at 1162 (K-757) . * * v

The County's principal arguments focus on the mere existence of

housekeeping findings, ignoring important realities- about this issue. First,

ongoing construction activities make it virtually impossible to avoid -

deficiencies in th'e housekeeping area. PID at 1143 (K-708),1144 (K-710),

1146 (K-718 r, -719). Second, an acceptable level cf cleanliness during con-

struction is, in large measure, a matter of judgment about which professionals

may disagree. PID at 1162-63 (K-758); see, eg., PID at 1144 (K-710).

While it was the NRC witnesses' judgment that cleanliness of-the plant as it

neared completion * 2 was not improving as rapidly as they would like, they did

'' The County's claim that it was prejudiced because it was not permitted
to file testimony on the RAT Inspection is ' addressed in Section I.G.2 below.
With respect toihcusekeeping, SC had ample opportunity to express its views;
County witness Hubbard had previously been permitted to file supplemental
housekeeping . testimony. SC Exhibit 89D, ff. Tr.15,362.

The housekeeping issue arose only in the latter stages of the plant's'1

construction. The NRC Staff's testimony filed in June 1982, did not highlight
: housekeeping as an area of concern. Staff Ex. 8.

.
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testify that Shoreham was not significantly different from other sites. PID at

1146-47 (K-719 c -720). LILCO witnesses, including independent reviewers

from Torrey Pines Technology, testified that, based on their experience, the

level of cleanliness was acceptable. PID at 1143 (K-708 L -709),1144

- (K-711)',1157 (K-745),1159 (K-750),1160 (K-753).

-Third, as the NRC witnesses testified, the Staff's housekeeping

concerns reflected a philosophy of cleanliness rather than a view of LILCO's
F

' - management attitude. PlD at 1161 (K-755). LILCC's approach to house-

keeping involved maintaining an acceptable level of cleanliness for construc-

. tion until an area was essentially complete, at which time a majer effort was

undertaken to bring the area of cleanliness up to standards appropriate for-

an operating plant. PID at 1157-58 (K-746 & -747),1159 (K-749),1161

( K-755) . In the NRC Staff's view, as a plant approaches its fuel load date,

there should be a marked improvement in cleanliness throughout the plant.

PID at 1146-47 -(K-720 s -721). Thus, the housekeeping issue arose from this

difference. in philosophy, not management inattention. PID at 1153 (K-734),

1157-58 (K-746),1161 (K-755). Indeed, the record shows that LILCO did de-

vote substantial attention to housekeeping matters throughout the construc-

tion process. PID at 1143 (K 707 & -708),1144 (K-711),1144-45 (K-713),

1146 (K-718),1157-58 (K-746). Moreover, housekeeping at Shoreham never# ;

> adversely affected plant safety, and, in those areas where construction had

been essentially completed, the level of cleanliness was already at or near
i

that required for operation, even prior to implementation of improved

housekeeping measur'es. PID at 1144-45 (K-712 L -714),1157 (K-744 & -745),

1159-60 (K-749, -751 s -752) . * *
.

*2 ' One Board Finding, K-1135, suggests that the level of cleanliness in
* completed areas may not have been satisfactory. This finding, which essen-

(footnote cont'd)
<

<
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Finally, the County's brief does not accurately reflect the record.

For example, SC begins its recitation of alleged housekeeping problems with

l&E Report 79-16,'' suggesting that subsequent findings resulted from inef-

fective LILCO response to this report. But the NRC Staff witr:.nses testified

that, although there was sorre similarity between this finding and subsequent

ones, the Staff did not expect the actions taken in response to '79-16 to pre-

vent the subsequent occurrences. PID at 1155 (K-741). Also, contrary to

the County's assertion, LILCO's actions in response to 79-16 were effective.

Staff Ex. 8 at 17-18.

Then there is the County's persistent use of the terms " wide-

spread" and " serious" to characterize the housekeeping findings. But,

again, Staff witnesses testified that the housekeeping conditions for Shoreham

were not significantly worse than expected given the ongoing construction

and the' number of workers involved. PID at 1146 (K-719). More important,

witnesses familiar with the housekeeping discrepancies at Sho-eham repeat-

edly stated unequivocal views that the housekeeping discrepancies found at

Shoreham did not affect the safe operation of the plant. Eg., PID at 1146

(K-718),1157 (K-744 L -745),1159-60 (K-751). In sum, the Board's

conclusions on housekeeping are fully supported by the record.

| (footnote cont'd)

tially adopts SC Proposed Finding QA:558, does not accurately characterize
- the underlying . record. See Tr. 20,054-55 (Greenman). Board Finding K-752
is a more accurate summary.

'' The County, without basis, ' characterizes the problems as " serious
housekeeping deficiencies." In fact, the NRC Staff classified these findings
as " infractions," a less serious enforcement category. Staff Ex. 8, Attach-
ment 2.b.

, ,- , - - . . . - _ , - - .
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b. Calculations

The County argues that audit observations concerning calculations

indicate that LlLCO failed to implement its QA program properly. SC Brief at

67-71. The audit program, however,. detected the conditions and ensured

that they were corrected, that re-audits were conducted, and that preventive

action was taken, PID at 950 (K-253), 973-74 (K-301 to -303), 992 (K-341),

1005-06 (K-367) . Importantly, none of the conditians in question, however,

had any effect on the integrity or safety of the plant design, ea., PID at

971-72 (K-296 r, -297), 990-91 (K-339), nor was there any programmatic

breakdown, ea. , PID at 994-95 (K-347) . * *

The County focuses on ready traceability. At the outset, it is well

to be clear that Shoreham has very stringent requirements for identification

of input sources -- requirements that are difficult to meet and that exceed

Appendix B demands. PID at 994-95 (K-347). The pertinent audit observa-

tions dealt with minor administrative failures to meet these stringent require-

ments. Examples in the ready traceability category included such items as:

reference to the author of a text, rather than complete identification of the

text, when simply identifying the author sufficed to identify the text, Tr.

10,497 (Museler), reference to a memorandum based on an underlying engi-

neering document rather than the underlying document itself, Tr. 10,647-48

'' SC suggests that the Licensing Board failed to come to grips with the
- QA/QC. implications of observations related to calculations. SC Brief at
68-69. To the contrary, the Board did consider the programmatic meaning of
the observations, eg., PlD at 994-95 (K-347), in addition to the potential
safety impact and the corrective action taken. See also 18 NRC at 587, 601.

.
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(Eifert), and identification of a computer program by name without identi-

fying the version and level when the version and level were clear from the

date of the calculation, Tr.10,524 (Eifert); see also PID at 988 (K-333), 994

( K-346) . Contrary to the. County's view, the conditions in question were

controlled, corrective action was always taken, and broad-based preventive

action had management involvement. PID at 973-77 (K-301 to -304), 987

(K-332), 994-95 (K-347) . Though the observations had no safety

signficance, eg., PID at 990-91 (K-339), SC Brief at 69, LILCO and Stone L

Webster vigorously enforced QA program requirements,'' see PID at 973-77

(K-301 to -303), 994-95 (K-347).

The County also allege s that "a number" of calculaUon-related ob-

servations had a potential to affect safety. SC Brief at 70. In fact, only five

had more than the remotest capacity to affect the quality of the design if they

had gone undetected. PID at 997 (K-353),1004 (K-366). And after investi-

gation, LILCO found there were no instances where the conditions noted

would have affected the integrity or safety of the design. PID at 971-72

(K-296 & -297),1001-1005 (K-362 to -366) . * *

'' These actions to enforce the ready traceability requirements clearly
demonstrate management commitment to very strict requirements. This ap-
proach -- stringent requirements and constant effort to enforce them -- is
preferable to the County's suggestion that requirements going beyond Appen-
dix B be eliminated. See SC Brief at 69. The County's approach would be a
clear disincentive to improved programs.

** SC cites Engineering Assurance Audit 34, as it relates to large bore
pipe supports, as an example of a safety concern. SC Brief at 70 n.34. This
situation (A/O 120) was identified by LILCO's program, and corrective action
was carried out under LILCO's program. Further, the County incorrectly
states that design margins were entirely eliminated in some cases, resulting in
some calculation rework and support modifications. Out of approximately
10,000 large bore supports at Shoreham, 1800 support calculations were

(footnote cont'd)

._ . - - - _ _ -- .-
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The County further argues that because the audit process did not
~

recheck all calculations, there was no assurance that other problems did not

exist. .This ignores uncontroverted testimony that the extent of all observed

conditions, important conditions in particular, was pursued to ensure that

any similar situations were identified and corrected. PID at 973-74 (K-301 to

-303),1001-1004 (K-362 to -365),1005-06 (K-367) . The evidence shows that:

(1) each discipline and each activity within each disci-
pline were audited at least annually, see, ea.,
PlD at 965-67 (K-281 L -282);

(2). the same comprehensive and thorough audit pro-
gram that identified the five observations catego-
rized as miscellaneous important concerns was ap-
plied to all disciplines: similar problems were not
identified elsewhere, eg., PID at 949 (K-250),
950 (K-253), 965-67 (K-280 to -282); and

(3) audit results were used in- developing subsequent
audits, thereby ensuring that previously observed
conditions were considered in auditing other disci-
plines, see, eg. , PID at 951-53 (K-257) .

The Licensing Board correctly found that the LILCO QA program,

as it relates to calculation control, provided reasonable assurance of no undue

risk to the health and safety of the public. 18 NRC at 601.

(footnote cont'd)
'

redone because support dimension changes had been evaluated ar.d approved
by the pipe support group without performance of-a re-analysis. Of these,

. only about one percent showed any reduction in design margin; these sup-
- ports were modified. The modifications were made to maintain the original de-
sign margin. In no case was the design margin " entirely eliminated." And
there were no cases where pipe suport failure would have occurred had this
condition gone uncorrected. PID at 1000-01 (K-360),1004 (K-365); Tr.
10,776-80 (Museler). In addition, SC makes the unsupported statement thu

'

QA/QC inspectors apparently did not question such installations. The obser-
vation in question deals with differences between calculations and issued
drawings, not differences between issued drawings and installations. PID at
1004. (K-365) . Thus, SC's claim is wrong (secause installation inspections use
approved drawings.

.
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c. Elecirical Separation

The County claims the Licensing Board agreed that LILCO had no

effective controls to prevent nonconforming electrical installations between

-1977 and 1982,'' and thus its decision that LILCO has complied with Commis-

sion requirements, given a lack of current problems in electrical separation,

was not responsive to the QA/QC controversy. SC Brief at 71-72. The

County is wrong. -

As already noted, the Licensing Board concluded as to al_1 specific

subjects, including electrical separation, that the nature and significance of

' each QA/QC observation must be considered to assure that potential

deficiencies do not and will not adversely affect overall plant performance.

The record shows that electrical separation at Shoreham does not pose undue

risk to the health and safety of the public. To the extent ISE inspectors had

previously identified concerns in t'his area, they were closed by ILE inspec-

tion Report 82-24, dated October 15,1982, SC Ex.109, at which time the in-

spectors found the electrical separation program at Shoreham to be proceed-

ing in an appropriate manner. Tr.16,936-37,16,970-71 (Higgins); PID at

1195-96 (K-845),1235 (K-935),1254 (K-977). Moreover, even if the Board

~ had concluded that QA/QC in this area had not been properly implemented,

the obvious remedy would have been an electrical separation inspection.

Under the settlement negotiated by the parties and accepted by the Board on

'' The Licensing Board made no such statement in its decision on the elec-
trical separation examples. See 18 NRC at 600-01.

._ . _ _ . ~ __ _ - _-
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the electrical separation contentions, LILCO has conducted just such an in-

spection. Resolution of SC Contention 31/ SOC Contention 19(g) -- Electrical

Separation, ff. Tr.18,596; Amendment to " Resolution of SC Contention'

31/ SOC Contention 19(g) -- Electrical Separation," ff. Tr.17,818."'

In addition, the County's argument that LlLCO did not have in

place, in a timely manner, adequate QA/QC controls pertaining to electrical
.

separation is incorrect. '' SC (1) fails to recogniz<i the limitations of the

Staff witnesses, (2) fails to differentiate between technical and QA/QC is-

sues,-(3) mischaracterizes the extent to which separation and inspection

criteria were not promptly developed, and (4) exaggerates the extant of

- QA/QC difficulties.

More specifically, first, the County ignores the limited knowledge of

. the Staff witnesses on whose testimony the Board's findings largely rest. See

PID at 1190-97| (J-832 to -848). By their own admission, these witnesses were

'' ~ A broader remedy, such as physical inspection of the entire plant,
- would not be warranted even if it had been demonstrated that widespread

QA/QC problems existed in the electrical separation area. Electrical separa-
tion is a complex, technical issue not typical of other construction activities.
Ea. , Tr. 16,585, 17,160-62' (Higgins) . Thus, QA problems in the electrical
separation area, if any, cannot be extrapolated to the plant as a whole. ,

'' The PlD at 1190-97 contains 17 Board Findings related to electrical sep-
a ration . These were adopted, essentially verbatim, from the County's pro-
posed findings. SC Proposed Findings, dated April 7,1983, at 329-37. In
numerous instances, these findings were misleading, as indicated by LILCO in
its reply to the County's findings. LILCO Reply, dated April 25,1983, At-'

tachment 2, at.27-29. In this reg ~ard, it is well to note that LILCO did not
treat electrical separation as a discrete QA subject in its proposed findings
since electrical separation was not so identified during the County's highly i

compartmentalized cross-examination of LILCO's and the Staff's QA witnesses.
But.once the County broke electrical separation out as a distinct category in
-its post-hearing papers, LILCO did so also in its Reply of April 25, 1983, at.

54-57, 172-76.'

4
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only generally familiar with electrical separation at Shoreham. They had been

involved peripherally in the inspection findings about which they were exam-

ined; they were aware of technical discussions and correspondence on electri-
I

cal separation, but were unfamiliar with the details. They knew that various
,

technical and QA/QC requirement.s were in place at Shoreham at various

points in time, but they were n'ot familiar with the detailed evolution of these

requirements. Mr. Higgins in particular was careful to qualify the extent of

his personal knowledge; he expressed concern that erroneous impressions

would result, since it is difficult to grasp so complex a situation without un-

derstanding its details. Tr. 16,583, 16,585, 16,5M-91, 16598, 16600-02,

16714-16,17,160-61 (Higgins); see Tr.16,580 (Narrow), 16,597-98 (Gallo) . 5 '

Second, electrical separation questions raised by |E,E at Shoreham

over the years were, by and large, questions concerning technical matters.

Concern did not focus on QA/QC matters which include, in the larger engi-

neering sense, timely control of the design. PID at 1235-36 (K-934 to -936);

Tr. 16936, 17,160-62 (Higgins) . The technical issues were being properly

addressed; they have been the subject of an engineering analysis by LILCO

which was suomitted to the Staff, as well as continuing correspondence and

several meetings between LILCO and the Staff. Staff Ex. 8, at 25; see also

Tr. 16,579, 16,587, 16,599, 16,601, 16,607, 16,714-15 (Higgin s), 16,592-93

(Gallo) .

'' It is telling that, given the extensive record on quality assurance, the
. County finds it necessary to rely on an area which the witnesses could not
discuss in detail, and which has been settled in another contention. See
pages 50-51 above. Equally telling is the County's total failure to questien
LILCO's QA witnesses on electrical separation findings made by !r,E, despite
the County's exhaJstive questioning in areas that it thought important. See
Section 1.G.1 below.

- -- _ -. . . _ _ - - _ _ .
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Third, the Co inty greatly overstates the extent to which separation

and inspection criteria were not promptly developed. SC Brief at 72, 74

n.38, 75. The record shows that during the construction of Shoreham the

standards for electrical separation became more stringent. Regulatory Guide

1.75, .ono of these evolving standards, was adopted by LILCO, although it

was not required to do so. This commitment required backfitting, which in

turn resulted in technical difficulties. These technical difficulties were the

sort any plant would have encountered in backfitting to meet Regulatory

Guide 1.75 -- for instance, late resolution of final criteria, PID at 1253-54

( K-976) . As the standards for electrical separation avcived, the criteria for

installation and inspection also had to evolve. Various technical and QA/QC

requirements.were in place at any point in time. See Tr.17,338-39

(Higgins). The County misleadingly states that, at the time of the CAT in-

spection, the procedures and U.*pection criteria for inspectors were not de-

veloped. The statement accurately applies to only a narrow area of separa-

tion criteria, the separation of safety related from non-safety related cable in

transition in free air. Ea., Tr.17,425 (Higgins). And there in fact were

criteria (established in an Et,DCR) in placa at the time of the CAT inspection.

SC Ex. 898, at 4-21 to 4-22; Tr.17,338 (Higgins). What was not clear was

whether, from a technical standpoint, cables in free air were even required to

be separated. Subsequent resolution of this technical question resulted in

revision to the Shoreham separation criteria in place at the time of the CAT

inspection. Tr. 16,601,17,338-39 (Higgins); see also PID at 1254 (K-976).

, .- . . - - - - - =- .
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Fourth, while from time to time ILE has found a few QA

discrepancies in the electrical separation area at Shoreham, the County exag-

gerates them. The NRC witnesses testified that these ISE findings were of a

type and number expected at any plant, Tr. 17,160-62 (Narrow, Higgins),

16,969-70 (Gallo),51 and again, that the concern was more technical in na-

tare than QA/QC.,

G. QA/QC PROCEDURAL MATTERS,

INVOLVE NO ERROR

1. The Licensing Board Neither Abused its
Discretion Nor improperly Interfered
With SC's Cross-Examination

in factual context, the County's claims of improper interference and

limitation are palpably absurd. Consider these facts:

1. Fifty-five hearing days were devoted to the Coun-
ty's QA/QC. contentions. 18 NRC at 579.

2. County cross-examination of LILCO witnesses con-
sumed over seven weeks.s2

51 The Licensing Board concluded that the Staff witnesses were divided on
wl ather the electrical separation problems at Shoreham were greater than
those at the average site. PID at 241; SC Brief at 74 n.38. In a proposed

u finding accepted by the Board, compare SC Proposed Findings, dated April
7,1983, at 336 (QA:344) with PID at 601,1196 (K-846), the County charac-;

terized Mr. Gallo's testimony as being that Shoreham had a greater problem
than the average site, when he 'actually said only that the problem appeared a
"little bit higher," Tr. 16,969-70 (Gallo). Given the testimony of
Messrs. Higgins and Narrow, and the "little bit" higher of Mr. Gallo, it seems
that the Staff witnesses were not meaningfully split; they agreed that-

Shoreham was basically average as regards electrical separation problems.
See also note 49 above.

52 -The County's reference to five weeks (SC Brief at 78) ignores the ad-
i ditional two weeks County lawyers took cross-examining a LILCO panel on the

conclusions of the Torrey Pines independent verification that the LILCO QA

(footnote cont'd)
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3. Seventy-three County exhibits were marked for
identification during the course of the 55-day
QA/QC hearings. 5 8

4. The fifty-five days of hearings resulted in 9,619
pages of transcript.'"

These facts make clear that the County's QA/QC contentions were

afforded full and generous consideration -- more extensive consideration than

has been given such contentions in other operating license proceedings.55

(footnote cont'd)

program for construction was satisfactory and that it had been effectively im-
piemented over the duration of the project. PID at 1367-68 (K-1252 & -1253);4

'
LILCO Ex. 56, Attachment 2, at 5-1 to 5-3; Tr.17,586-18,875 (County cross-
examination of LILCO Torrey Pines witnesses). The County reference to five
weeks also ignores the additional week SC spent cross-examining the Staff
panel on QA/QC issues. See Tr. 16,238-17,065; 17,404-17,533. (County
cross-examination of Staff witnesses.) Both the seven week and five week
time periods stand in stark contrast to the County's estimate (in a joint
schedule proposal submitted to the Board) that it expected to complete cross-
examination of the LILCO QA/QC panel in two weeks. Schedule Proposal, ff.
Tr. 9,959, at 1.

58 A number of these exhibits were quite voluminous, some containing
parts or all of 20 to 40 or more LlLCO and Stone & Webster audits. See,
e_._g. , SC Ex . No. 65.

'' These pages constitute almost one-half of the entire transcript for the
hearings addressed in the PID.

55 Relevant, too, is the extensive prehearing discovery afforded the
County. QA discovery was conducted over a period of years and all LILCO
and S&W audits of the project were produced. The County was permitted to
review this mountain of documents and select those it wished to copy. Also,
SC filed interrogatories and was given the opportunity to take depositions,
but for its own reasons, chose not to do so. Tr. 252-53, 262-63, 265-66,
270-75. See generally, PlD at App. A, A-11, A-26 to -28. The County was
permitted additional discovery over LILCO's objections after the filing of tes-
timony on the contentions. Tr. 9333-446.

- -. . .- - ._ __ -.
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The County paints a picture of the Board coercing and mandating it

to pursue a coursa of cross-examination to its prejudice. This is simply not

what happened; the record . reflects instead that, after a day of highly gener-

al foundation examination by SC, the Board urged the County to consider

proceeding immediately to the essence of its QA/QC contentions, M., that al-

legedly LILCO's audits showed a pattern of QA breakdowns and that LILCO's

QA program had not been effectively implemented.5' in the Board's view,

any necessary foundation matters could be pursued most profitably in the

context of exploring the specific alleged " breakdowns." T r. 10,259-62. The

Board did not, as the County asserts, direct SC to cease broad foundation

questioning and proceed immediately to the "QA/QC breakdowns" elleged in

the contentions. Rather, the Board indicated its preference for this shift in

focus and then took a recess to give the County time to think about the

Boa-d's suggestion. Tr. 10,262. After the recess, the County asked

'' See PlD at 847 (K-1). There can be no serious doubt that QA
implementation was the focus of SC's prefiled testimony. Thus the major ar-
gument headings in the County's prefiled testimony refer to " Deficiencies in
The implementation Of The Shoreham QA/QC Program" and failure "To Verify
That LILCO's QA/QC Program . . . Has Been Effectively implemented." The
testimony further reflected the focus on implementation:

LlLCO has previously presented, on paper, a description
of its QA . program for design and construction of
Shoreham. However, the adequacy of that program cannot
be judged by the words therein but only by examination of
the program's .ctual implementation.

SC Ex. 89A, at 16 (emphasis added); see also id, at 8-10,15. Given this em--

phasis in SC's testimony, the Board's interest E the facts of QA/QC program 3

implementation, the " nitty gritty," was quite understandable; the County in-
vited it. See also Tr.10,265. Small wonder, then, that the Board expected
the County to focus its cross-examination on this " nitty gritty."

_ , _ __ _ _ _ _ _ _ _ .
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whether ths Board's suggestion was mandatory and was told it was unneces-

sary to reach that issue until the County responded. Tr. 10,263-64. The

County then indicated that, while it disagreed with the suggestion, it would

.make no formal objection, did not wish to argue with the Board and, in es-
'

sence, accepted the Board's encouragement to proceed to the heart of the

matter. Tr. 10,264-66; see also PID at 853 (K-10). Specifically, SC counsel

stated that:
'

If you want me to go to the nitty gritty, to go
through these audits and some other things that
establish the pattern, which I am willing to do, I'm
not prepared to do so immediately. I think | can
be prepared to do so tomorrow morning . . . .

~.Tr.10,265 (emphasis added) . SC counsel agreed that foundation testimony

could be dealt with as suggested by the Board. T r. 10,268.

By no means did the County assert then, as it does now, that it

strenuously objected to the Board's. proposal as an improper, prejudicial in-

terference and abuse of discretion. It would appear that SC's current objec-

tion is a post hoc invention born of disappointment over the result.
t.

As indicated, af' er acquiescing in the Board's suggestion to pro-t

coed to the " nitty gritty," SC counsel stated he would be prepared to go for-

. ward the following morning if he could- have the remainder of the day to rear-

' range his cross-examination. Tr. 10,265-66. The Board granted this"--

request. Tr. 10,272. " These circumstances did not prejudice SC. The

" .The County:hnd already sought and obtained a two-week delay in them.
commencement of the hearings, ostensibly to ensure that it would be fully
prepared to ' complete its cross-examination in two weeks. Schedule Proposal,
ff. Tr. 9,959, at 1. Beyond' this, the County had had literally' months to
prepare for the QA hearings; the pertinent contentions were admitted in their
final form on March 10,'1982, but hearings on them did not begin until
September 14, 1982

i
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absence of prejudice was confirmed by the County's two subsequent offers of

proof on QA issues. Neither contained any reference to the general founda-

tion matters the County was pursuing when encouraged by the Board to get

to the heart of the matter. One referred only to issues relating to operational

QA procedures that were ultimately settled. See Suffolk County Offer of

Proof (OQA), dated Nov. 9,1982. The second referred, not to foundation

matters, but to more audits and alleged pattern evidence, M., more " nitty

g ritty . " See Suffolk County Offer of Proof, dated Nov. 5,1982.

Equally specious is the County's claim that the Board imposed

" sharp limitations" on SC's cross-examination. The County claims it was re-

quired to inquire into each audit finding. This is not true; the Board per-

mitted SC to' introduce audit findings in groups so long as the County asked

questions about one or more of the findings in the group to establish their

significance and relationship as a group. Tr. 10,261 -62, 10,613-15. " See

also Tr. 11,318-23, 11,537-41. Also, LILCO was asked to and did agree,

where appropriate, that certain findings were related and could properly be

g rouped . See, e.g. , Tr. . 11,636-54, 11,661-63, 11,728-55, 11,849-57.

The only other " sharp limitation" the County raises is that it was

not permitted to cross-examine LILCO's witnesses for more than a total of

seven weeks.' By no stretch of the imagination can this fairly be labeled a

" The Board recognized that audit findings, without some explanation,
were neither meaningful nor probative. See Tr. 10,451 -56, 11,360,
11,412-13, 11,417. Significantly, none of the many LILCO audit findings
used by SC on cross-examination were referred to in the County's direct tes-
timony.

'' See note 52 above.
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" sharp limitation." Under all the circumstances (including nomerous admoni-

tions to the County to pursue its best points first, eg., Tr. 10,261-62,

11,320-21), the limitation was exceptionally generous and fully justified under

pertinent law. See 10 CFR Part 2, Appendix A, at V; Statement of Policy on

Conduct of Licensing Proceedings, CLI-81-8,13 NRC 452, 457 (1981); Public

Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and

2), ALAB-459, 7 NRC 179,188 (1978); Southern California Edison Co. (San

Onofre Nuclear Generating Station, Units 2 and 3), ALAB-212, 7 AEC 986, -

991 (1974); see also Consolidated Edison Co. of New York (Indian Point, Unit

No. 2), Power Authority of the State of New York (Indian Point, Unit No. 3),

ASLBP 81-446-03-SP, slip op. at 7 (Oct. 24,1983) (time limitations to prevent

unduly extensive yet plausibly relevant cross-examination); MCI

Communications Corp. v. Am. Tel. & Tel. Co. , 85 F. R.D. 28 (N.D. Ill.1979)

(district court has authority to impose reasonable time limits on examination of

witnessesh SCM Corp. v. Xerox Corp., 77 F.R.D.10 (D. Conn.1977).

In sum, there is no support in law or fact for SC's claim that the

Licensing Board wrongfully interfered with and limited its cross-examination.

Indeed, as here,' where the record discloses (1) that the hearing on the

QA/QC contentions lasted 55 days, requiring over 9600 transcript pages and

consideration of 73 SC exhibits, (2) that the County was permitted to cross-

examine for a total of seven weeks on QA/QC matters, (3) that the Board re-

peatedly urged the County to pursue its best points first, and (4) that SC

has made no concrete showing whatever of prejudice, SC's claim of Board

abuse of discretion is, to repeat, palpably absurd.

_ _ . _ . _ _ _
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2. The Licensing Board Did Not
Abuse its Discretion in Denying
SC's Request To Testify On RAT

Denial of the County's request to testify on the Readiness Assess-

ment Team (RAT) inspection was justified under the circumstances. The RAT

inspection, yet another in the long line of NRC l&E inspections at Shoreham,

was completed in January 1983. By that time, marathon hearings on SC's QA

contentions were drawing to a close and the Board

1. had already received three pieces of County
prefiled testimony on the QA contentions to-
taling 406 pages," including 180 pages
relating to more than 60 l&E inspections.

2. had already listened to lengchy SC cross-
examination of LlLCO and NRC witnesses on
the QA contentions, including numerous pre-
vious l&E inspections (SC Exs. 70, 91-109;
see Section 1.G.1 above) and

3. had already listened to cross-examination of
SC's consultant that disclosed his lack of
knowledge regarding the facts and signifi-
cance of l&E inspections."

Thus, at the time of the RAT inspection, the Board had already af-

forded the County more than ample opportunity to use over one hundred l&E

inspections" and hundreds of LILCO audits to advance its position on the QA

' Prepared Direct Testimony of Richard B. Hubbard on Behalf of Suffolk
County Regarding Suffolk County Contentions 12,13,14, and 15, Quelity
Assurance / Quality Control with attachments, June 29, 1982. SC Ex. 89A,
89 B . Supplemental Dir4ct Testimony of Richard B. Hubbard in Response to
Board ' Question, Undated. SC Ex. 89D. Direct Testimony of Richard B.
Hubbard and Dr. Francisco J. Samaniego Regarding Torrey Pines Technolo-
gy's inspection of Shoreham Nuclear Power Station, ff. Tr.19,068.

" See Tr.15,454-61,15,516-40 (Hubbard).

" The l&E program at Shoreham during the period April 1973 - June 1,
1982 included 145 inspections and three-investigations, the results of all of

(footnote cont'd)

_. _ , _ - . _ _ _ _ _ _
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contentions. Against this background, the Board reviewed the RAT inspec-

tion report and properli. concluded that SC testimony was not required for an

inquiry into "what the Staff found and what LILCO's explanation, if any, is

for these [ RAT] matters." Tr. 19,534 (B renner, J . ) . '' These facts, the

Board correctly concluded, were within LlLCO's and the NRC Staff's knowl-

edge, but not the County's. in reaching its decision, the Board noted that it

had already "had extensive testimony" and would therefore be able to apply

- the facts of RAT to that testimony. Tr. 19,534. In other words, after weeks

of SC cross-examination of LILCO and Staff witnesses and hundreds of pages

of SC testimony (not to mention exhibits), the Board was aware of the Coun-

ty's theme with respect to l&E inspection findings and could apply the facts

of RAT to these theories. Additional SC testimony, therefore, would have

been unduly repetitious. Further, SC was afforded full opportunity to

cross-examine NRC and LILCO witnesses on RAT matters. This permitted SC

to attempt to relate the facts surrounding the RAT findings to matters cov-

ered earlier and to propose findings to argue its position. SC did propose

such findings, some of which were accepted by the Board. Ea ., PID at

'276-78 (K-1040 to -1044),1292-94 (K-1083 to -1088) .

(footnote cont'd)

wbbh were available to the County for use in the preparation of its prefiled
testimony and for purposes of cross-examination. PID at 1203 (K-866). The
RAT inspection was at least the 153rd ILE inspection in the series and there
have been a number since that date.

'' LILCO objected to any testimony on the RAT inspection on the ground
that there had already been extensive testimony on ILE inspections of all
types. T r. 18,818, 19,423-28. The Board overruled LILCO's objection and
decided to require additionai testimony by LiLCO and NRC Staff focused nar-
rowly on the facts of certain RAT inspection results. Tr. 19,010-12, 19,445.

_ __ _ _ _ _ _ . _ _ _ . -
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SC's assertion that its expert's opinion was important is refuted by

the record. This expert elected to focus his prefiled testimony on the results

of-the l&E Construction Assessment Team (CAT) inspection. Yet cross-'

. examination demonstrated repeatedly that his opinion testimeny on this sub-4

.. Ject was' not well founded; he lacked working knowledge of the facts of the

l&E findings or their significance, beyond what was stated in the CAT in-

spection report 'itself. Another Appeal Board has also noted that this witness

' lacked familiarity with construction work in general and that his opinion was
,

entitled to little weight.''

in light of all the circumstances -- the already extensive record on
,

the County's QA contentions, the ample opportunity already afforded the

County to make its case, the lack of County knowledg'e concerning the facts

of the RAT inspection, and the County consultant's lack of familiarity with

.'" Both the joint intervenors and the
.

' Governor rely on the expert opinion of Richard B.d

Hubbard to support their position that the
deficiencies in the applicant's design quality
assurance program portend .similar deficiencies
in the construction quality assurance program.,

In like fashion, they depend upon Mr. Hubbard's
opinion for-support of most of their other
arguments. Voir dire and cross-examination
of Mr. Hubbard, however, established that he.

F -lackeo ' experience'and familiarity with construction
work in general and with the Diablo Canyon
construction quality assurance program. Tr. 39-42,
<92-95, 105-110, 161-62. In the circumstances,
' Mr. Hubbard's opinion is entitled to little
weight and it does nothing to enhance the
movants' arguments..

Pacific Gas' and Elec. Co. (Diablo Canyon Nuclear.. Power Plant, Units 1 and
,

- 2), ALAB-756, slip op. at 10 n.10.' (Dec'. 19, 1983).
.

. m -

.

-
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construction work and with the RAT inspection -- the pertinent ruling fell

easily ,within the Licensing Board's discretion. See 10 CFR Part 2, Appendix

A, at V(d)(5).

Moreover, SC has made no showing whatever of any prejudice, nur
<

has it made any offer 'of proof." And the County did accept the Board's in-

vitation to argue the significance of the RAT results in its proposed findings;

,
as indicated above,. some of these SC findings were adopted. Given all this,

the County's complaint lacks merit.

H. OPERATIONAL QUALITY ASSURANCE:
LILCO MEETS APPENDIX B

Criterien | of Appendix B requires that a quality assurance organi-
,

zation have sufficient organizational freedom, including freedom from cost and
' - schedule' concerns when opposed to saf?ty concerns, to perform its functions.

U The; meaning of this independence requirement was clarified by the Commis-

sion- in 1975. In the early 1970s several Appeal Board decisions had inter-

preted-Criterion' t to prohibit personnel performing quality assurance func-

tions from reporting to field project managers or superintendents who had

responsibility for cost and schedule matters. See Commonwealth Edison Co.

(La ~ Salle County Nuclear Station Units 1 and 2), ALAB-153, 6 AEC 821,
1

' "~ Failure to make an offer of proof is fatal to SC's claim in this in=tance.
See, eg., Southern California Edison Co. (San Onofre Nuclear Generacing
Station, Units 2 and 3), ALAB-673,15 NRC 688, 697-98 (1982); see also
Cleveland Electric illuminating Co. (Perry Nuclear Power Plant, Units 1 & 2),
slip op. at 1-2 (Aug. 30,1983); Louisiana Power and Light Co. (Waterford

' Steam Electric Station, Unit 3), ALAB-732,17 NRC 1076,1096 (June 29,
- -1983).

*

..

- .~- ,,.,,.--y ,--,-.,-en, - -, , - .. - , , , . , , , - , , .m,,,,-,,,.,,-,,,,.,w,n., . - , . . _ . . , , . , . . , , , , . , , , . , . , , , . - , , ,-
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821-22 (1973); Consumers Power Co. (Midland Plant, Units 1 and 2),

ALAB-147, 6 AEC 636, 640 (1973). As a. result of these decisions, the Com-

mission held a rulemaking to clarify that the organizational requirements of
6

Criterion i do not mandate complete independence from cost and schedule con-

siderations. 39 Fed. Reg. 13,974 (1974) (proposed rule); 40 Fed. Reg.

3210C (1975) (final rule).

The rulemaking changed Criterion I to emphasize the need for flexi-

bility in organizational structure, adding the following sentence:

Because of the many variables involved, such as num-
ber of personnel, the type of activity being performed,
and the location or locations where activities are per-
formed, the organizational structure for executing the
quality assurance program may take various forms oro-
vided that the. persons and organizations assigned the
quality assurance functions have this required authori- !

ty and organizational freedom.

40 Fed. Rep. 3210D (1975); see also 39 Fed. Reg. 13,975 (1974). Thus, so

long as the organizational structure ensures the ability of QA personnel to

perform their functions, they may report to managers with cost and schedule

responsibility.

LILCO and the Staff witnesses agreed that LILCO's organizational

structure provides adequate assurance that the OQA section can successfully

( per' form its required functions. See PID at 882 (K-88), 886 (K-99); Tr.

14,842 (Muller), 20,201-03 (Gilray); Staff Ex. 28, Supp.1 (SER) at 17.6.

| The County's argument that, in essence, the operational quality as-

surance engineer (OQAE) will be totally controlled by the plant manager has

two flaws. * * First, the plant manager is responsible for the safe operation of

** 'Suffolk County's reliance on the earlier separation of the Quality As-
surance Department from the Nuclear Project Manager as an indication of the

(footnote cont'd)

.
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. S ho'reham. PID'at 947-48 (K-247) . This-duty necessarily implies that the
; p_ -'

plant manager'must balance' safety considerations with cost and scheduling
. w e.. .

L concerne in the operation of the station. In fact, the plant manager is spe-
; T' -,

'cifically delegated resporisibility for QA at the phnt. Id. Also, direct re-
.

%
. _

,
' sponsibility for costsand scheduling, like operational quality assurance, has

been ' delegated to people repo'rting 'directly to the plant manager. Tr.
A:.

'

20,175-76' (Giiray) . y ^-

,

3 ;
^

-

* Second, while the plant manager is authorized to review the perfor-
'

,mance of the operating quality assurance engineer, the checks and balances''

contained'in I lLCO'For'gah!zat'ional structure help to ensure that this author-
3 7

ity .w'ill not' be' abused. ET rp 20,170 - (Gilray) . "
.

C -
n,.,

- ,-
-

g
t

s

,- ,<y

.(footnote cont'dif 4

inherent weakness of' LtLCO's operational quality assurance structure is- simi-
-larly misplacedj for-the reasons stated below.s

.m W i - -
s . ." The checkdand balances include;(1) a-direct communications link be-

tween the:OQAE and|the QA. m'anager, Tr; 12,793-95 (Muller), 20,224,

(Caphton);F(2) theiraview of all operatio~nal quality ' assurance procedures by
the QAlinanager/LTr' *12,718-19, -12,720-21,12,727,14,676-77 -(Muller),.

20,170-71 (Gib ay); (3) QA1 Department Jaudits of the OQA - Section, Tr.
"12,718,112,796-97, 14,902(lMuller), 20,170-71. (Gilray),- 20,224-25 (Caphton);-

.

and -(4) th's stop work'autho~rity -of the OQAE, LILCO Ex._40; Tr.12,797-99,
114,877-941(Mu!!er)i' 'in additio'n, other checks and. balances include the Re-
view ~of10perations:Codimittee, the Nuclear Review-' Board,- the Independent

: Safety ' Evaluation iGroup, and rthe;NRC Resident l'nspector. PID at 883
L(K-93){:'see also note 69- below.~ ~l

: ,

" ' For eiampt'e,sSC's concern that the OQA enginder will be intimidated by
- the plant ms6ajer'fauth'ority Lto fire him is without merit. If the plant man-
ager fired tne OOA. engineer for faili6j) to acquiesce in some quality matter,

~

the OQAE!w6uld'thEn'haveievery incentive to. report this to the quality as-
surance'inanager ~andf other upper-level management. . See PID at 882-83r

(K-91) QThus,f thefplant manager's pawar to fire the OQAE-does not hold the
intimidatidn;value ast' ribe'd to.it;by thp County.t

.y34
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.The County contends that the checks and balances are not effec-

tive. SC's contention that the QA manager cannot protect the OQA engineer

rests on Suffolk County's view that the QA manager. operates as nothing more

than a | messenger -- merely passing along OQA concerns to higher authori-

ties. .Nothing in the record suggests that the QA manager will so abdicate his

responsibilities, in fact, NRC. ISE has audited LILCO and confirmed that the

Company's organizational structure provides sufficient independence. Tr.

20,217. (Caphton) .

' Suffolk County's suggestion that review procedures will operate

only after the fact ig'nores a primary purpose for creating review groups,

- namely, breeding a concern for quality assurance matters within LILCO's

managerial . structure,' including the plant manager. Tr. 14,686, 14,843,

14,872-73 (Muller). See generally PID at 885-86 (K-98). It also ignores the
,

ongoing nature of .some of the checks. See, eg. , PID at 902-03 (K-140 r,4

- 141 ) . " And the County's comments regarding the efficacy of the operating

l' quality ~ ssurance engineer's_ shutdown authority. is unfounded. SC Brief ata

84, 85 n.43. If the equipment or activity in question is a limiting condition of
f

operation in the Technical Specifications, an operator's license requires him

to shut down: the plant. See Tr. 14,878 (Muller). Moreover, the stop work
~

concerns. raised by SC would not be resolved by having the OQAE report -to
,

; the CA manager.

_

' " The County claims that -reviews by the Independent Safety Evaluation
- Group (ISEG) and the like do not constitute safeguards from cost and sched-
ule ' considerations. But the record does contain information concerning'how

,

- these. groups would doublecheck OQA's performance. PID at 902-03 (K-139 to
-141)-(ISEG); 912 (K-161) (Nuclear Review Board); see PID at 909-10
(K-156) (ROC); see also PID at 883 (K-93).

-- - , - . . . - . - -- - - - . - - - . - - - - _ - - -
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,

Significantly, the County's arguments ignore that LILCO's organi- i

..

zational structure is consistent with NRC Staff and industry guidance. -NRC
,

.

Staff witnesses testified that the LILCO organization is also consistent with

{ .the Standard Review i:lan, the-basic Staff guidance document." PID at 886 j_

' (K-99); Tr. 20,153 ~ (Gilray) . LiLCO meets as well Regulatory Guide 1.33,

Revision 2, " Quality ' Assurance Program Requirements (Operation)," which

endorses ANSI N18.7-1976. See Tr.14,837-38 (Muller) . In fact, the ANSI

standarri concludes that reporting onsite, as does LILCO's OQAE, is the pre-

ferred structure because of improved communications. " See Tr.14,838

(Muller); PID at 886 (K-99).

W

i

6

" ~ Although now superseded by the SRP,- WASH-1284, " Guidance on Quali-
ty' Requirements During the Operations Phase of Nuclear Power Plants," was
used by.the Staff in its initial evaluation of the Shoreham operational quality
assurance structure. Tr.14,679-82. (Muller), 20,221 (Gilray) . This docu-
ment gives samples _ of acceptable organizational structures, one of which is
the organizational structure used by LILCO. Tr.14,682 (Muller) . This is
. particularly significant since the. Commission specifically endorsed WASH-1284
when it -amended the ' Appendix B organizational requirements. 40 Fed. Reg.

'3210C (1975).
' " The advantages of the " chemistry" of being part of the plant team were

detailed by witnesses Gilray and Muller, see PID at 885-86 (K-98); Tr.
'

14,686-87,14,843,14,872-73 (Muller), and serve as the basis for ANSI Re-
port N13.7-1976's preference for the LILCO organizational structure. The

,

_ potential benefits of close coordination between quality organizations and the
line organizations was recognized by the Commission when it amended Criteri-
on 1. See 40 Fed. ~ Reg. 3210C (1975). The County's suggestion that there is
a conflict in Staff witness Gilray's testimony with respect to these advantages

~

is not borne out by the record. See Tr. 20,191 (Gilray) .

_ . . _ _ . _ _ _ . - ~ . . __ - _ . . _ _ __ _ _.._ __ _
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II. EMERGENCY PLANNING

A. OVERVIEW

Suffolk County asserts three errors in the Licensing Board's han-

dling of " Phase 1" of the emergency planning issues in this proceeding.

These three alleged errors are as follows:

1. The Board should not have bifurcated the
emergency planning issues into two phases.
SC Brief at 91-94.

2. The Board should have admitted the interve-
nors' proposed Phase I contention EP 1,
which alleged that LILCO's onsite emergency
plan did not take into account " local condi-
tion s . " Id. at 94-95.

3. The Board should not have ordered evidenti-
ary depositions and should not have held the
intervenors in default for refusing to partici-
pate in them. Id. at 96-98.

Some background is necessary to appreciate the groundlessness of these

claims.

1. The Decision To Go Forward

in the spring of 1982, v rtually on the eve of the operating license

hearings, the Licensing Board was confronted with the news that the local

government, Suffolk County, was scrapping its past emergency planning ef-

forts '2 and starting over, with an entirely new group of planners, to write

72 Up until this time the Suffolk County government had worked for
years, in close cooperation with LILCO, to produce an offsite emergency
plan, which was in draft at the time of the County's change in position. This

(footnote cont'd)

,
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an offsite emergency plan. This meant that there was to be a hiatus of sev-

eral months before anyone outside the County government would see a County

plan, even in draft. " Thereafter, the draft plan had to be approved by the

.

(footnote cont'd)

cooperation had begun well before the Three Mile Island accident. After
-Three Mile Island and the NRC's promulgatior, of new emergency planning
regulations, LILCO and the Suffolk County Executive signed a memorandum of
understanding on December 28, 1979, outlining the revised responsibilities of
the company and the County in emergency planning. On March 15, 1981,
LILCO and Suffolk County officials signed a contract calling for the County to
produce a revised radiological response plan within six months. In September
1981 an amended contract with substantially the same terms was submitted to
the County Legislature and accepted. Work proceeded under this contract
until mid-February 1982, when the County abruptly announced it would no
longer comply with the contract and that it had decided instead to embark on
a new planning process, one from which, as it turned out, it would completely
exclude LILCO. The history recited here is all recounted, with supporting
documents, 'in LILCO's Brief in Opposition to Suffolk County's Motion to Ter-
minate this Proceeding and for, Certification, March 18, 1983, and the attach-
ments to it; see also Memorandum and Order Denying Suffcik County's Motion
to Terminate the Shoreham Operating License Proceeding, Long Island
Lighting Co. (shoreham Nuclear Power Station, Unit 1), LBP-83-22,17 NRC
608, 647-48 (1983).

" LILCO tried repeatedly to persuade Suffolk County to include it in the
County's planning process. For example, on June 17, 1982, LILCO Vice
President f ra Freilicher met with Frank Jones, Deputy County Executive, in
an attempt to explore ways for the County to proceed with emergency plan-
ning. On September 17, 1982, LILCO Vice President Matthew C. Cordaro
wrote Chief Deputy County Executive John Gallagher that "we are willing to
meet at any time and place you suggest with the County's consultants or
emergency planning steering committee . ." Likewise, on August 7,1982,. .

LILCO's counsel wrote to counsel for the County suggesting that one or two
LILCO representatives be made a part of the County's emergency planning
steering committee and stating that LILCO was ready to resume meetings with
the County to coordinate the County's planning with LILCO's. On September
29, 1982, Dr. Cordaro invited Mr. Jones to an informational meeting to dis-
cuss the distribution of tone alerts to special facilities in the vicinity of the
plant. On October 4,1982, Dr. Cordaro wrote Mr. Gallagher and said that
"we are willing and anxious to cooperate with the County in this [ emergency
planning) endeavor."

On October 7,1982, W. G. Schiffmacher, Manager of LILCO's Electrical
Engineering Department, wrote to Mr. Jones describing the Shoreham Prompt

(footnote cont'd)
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County Executive and Legislature, then submitted to the State of New York

- for review, then submitted to FEMA for review, and finally put into the NRC

|
hearing process.

' Already in hand, however, was LILCO's onsite emergency plan.

( Faced with this situation, the. Board decided to begin the litigation of the
'

onsite plan at once, without waiting .for the County to complete its internal
'

. deliberations on an offsite plan. '' Over the intervenors' objections, the
.

.

' (footnote cont'd) _

Notification Siren System (as Mr. Jones had requested) and asking permission
to proceed with the installation of communications equipment at County facili-
' ties. On October 11, 1982, Dr. Cordaro wrote to Mr. Jones, asking permis-

: sion and cooperation regarding some six items involving communications among
. emergency personnel and the public. And, in its statement filed with the

-

Suffolk County Legislature on January 18, 1983, LILCO expressed hope that
"there will be a renewed relationship of cooperation with the County on emer-
gency planning as a result of LILCO's participation [in the Legislature's~

hea rings] . " Long Island Lighting Company's Presentation to _the Legislature
of Suffolk County on the November 1982 Draft Suffolk County Radiological
Emergency Response ~ Plan, dated Jan.14,1983, at 27.

The Licensing Board.also showed concern for integrated planning,-

asking the County for a report of how LILCO was being incorporated into the
County's efforts. Tr. 8904-06, in _ response to the Board's inquiry with re-
spect to integrated planning, SC suggested that " harmonious integration can

* be ' attempted if consideration of all emergency planning issues were deferred
until after the County's plan is developed" and that " integration is impossi-
ble, as-a practical matter, in the atmosphere of contentiousness in which the
parties must square off to contest ' Phase l' issues." Suffolk County's Re-
sponse to the Board's inquiry with Respect to Integrated Planning, dated'

Aug. 20, _1982; The atmosphere, 'of course, stemmed from' the County's own.

actions.*

? ?* ' This -matter was discussed at .the prehearing conference of March 10,
1982. . . At this prehearing conference the Board advised the County of the

~ possibility of a bifurcated hearing, with part of it on just the onsite emergen-
cy plan; Tr. 451. 'The parties were asked to advise the Board whether con-
tentions on onsite emergency planning might not be separately submitted and
a separate schedule for litigation 'of them be set. Tr. 451. The possible
bifurcation was -also discussed at another_ prehearing conference held April
14, 1982. Tr. 744-803..

.
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Board decided to go forward with those issues that could be decided without

resort to an effsite plan, known as the " Phase 1" issues. " Phase ll" of the

litigation was to commence once the County actually produced an offsite plan.

2. The "Lecal Conditions" Contention

The intervenors proceeded to draft contentions on the " Phase 1" is-

sues. The first of these contentions, EP 1, was that " local conditions" had

not been adequately considered in producing the onsite emergency plan.

Actually this was not the first " local conditions" contention. Ea rli-

er, Shoreham Opponents Coalition (SOC) Contention 1 had alleged that the

emergency planning zones (EPZs) of 10 and 50 miles failed to provide ade-

quate consideration of certain " local conditions." Prehearing Conference of

March 10,1982, Tr. 346. The Board dismissed the SOC contention but made

the dismissai.without prejudice to raising more particularized contentions:

So if you are talking about adjustments to the
10 and 50 miles, those adjustments which you al-
lege should be mada have to be tied to those par-
ticular requirements, what adjustments do you
think should be made for what reasons as related
to those actions which must be taken to satisfy the
rule.

Prehearing Conference of March 10, 1982, Tr. 389.

Phase I contention EP 1 was originally entitled "Overall LILCO Plan

inadequacy." The parties discussed the contention in draft, the intervenors

submitted it on July 6,1982, LILCO and the Staff objected to it, and, after

oral argument, the Board denied its admission because it lacked particulariza-

tion and was overly broad. Prehearing Conference Order, Long Island

._-
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Lighting Co. (Shoreham Nuclear Power Station, Unit 1), slip op. at 5-7 (July

27, 1982). Ir. response to the intervenors' petition for reconsideration, how-
'ever, the Board orally reversed its ruling and ordered the intervenors fur-

ther to particularize the contention.

Again the parties negotiated over the contention, and on August

20,~1982, the intervenors submitted the version of EP 1 at issue in this ap-

peal, which again alleged that LILCO had failed to take into account " local

conditions' -- such things as demographic characteristics, the layout of the

roads, and the types of building materials in local houses. The Board denied

this contention, again, because the intervenors still declined to specify which

portions of the plan they believed were inadequate. This lack of specificity

was exacerbated, the Board found, by the lieting (in paragraph "D" of the

contention) of broad categories of " local conditions" rather than specific con-

ditions. Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),

LBP-82-75,16 NRC 986, 990-95 (1982). In short, the intervenors still failed

to specify both (1) specific local conditions and (2) specific deficiencies in

the plan.

3. The County's Default On
The Phase i Issues

As the Phase I contentions were being put into final form, discov-

ery was going forward, followed by testimony preparation. At the same time,

hearings on the other issues' in the proceeding were continuing. In the fall

of 1982, at a time when hearings had been in progress for months and when

the issues of quality assurance alone had been in hearing for several weeks,

+9 --- - -,9 r m v = -v
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the Board decided to adapt the hearing procedures in the hopes of better fo-

cusing the proceedings.

The Board therefore ordered the Phase i evidence on emergency

preparedness to be taken in the first instance by depositions. Full cross-

examinatioa was to take place, just as in a public hearing, and the public was

free to attend,. just as in a public hearing. The only difference was that the

Board was to read the transcripts of the depositions rather than be present

at them. The Board then planned to hold a conventional public hearing to

explore parts of the deposition record that still reemed to need more elabora-

tion . At this hearing the parties were again to cross-examine witnesses, to
,

the extent they had not been able to do so during the depositions, and the

Board would be present to ask questions itself and to observe witnesses' de-

meanor. Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),

LBP-82-107,16 NRC 1667,1680-83 (1982).

The intervenors announced they would not comply with the Board's

order. The Licensing Board judges tried to persuade the intervenors to take

part:

JUDGE CARPENTER: I would just like to
make a couple of remarks to provide some perspec-
tive on what the Board's hopes are. If we look at
the administrative proceedings like this, one would

. like to see the record which will undoubtedly be '
reviewed be both comprehensive and incisive, and
I think you might tend to agree with me that those
are basically incompatible in a simple way, so that
it is a difficult thing to produce such a record
which is both comprehensive and incisive.

And the reason the Board feels this ;nitial

examination to develop a comprehensive record is
very useful and [there is] unavoidably much detail
that must be presented. Then the Board needs to
look at that detail, look at the comprehensive

. . - _ _ _ - - - - . -- .-.
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record, and then try to bring to focus all parties
on the critical elements that have come from that
detailed examination. So then we can proceed to
examine with perspective that has been developed
from' the detail.

So all we were suggesting is a recognition of
the need to do two different kinds of things -- to
get a comprehensive record with all of the techni-
cal facts put out on the table, and then to examine
those facts in an incisive way. And I am trying to
be responsive, Mr. Brown, tc your request to un-
derstand the Board's thinking, and' i am trying to
express it just as simply as I can.

JUDGE MORRIS: I would just like to add one
comment.

The Board recognizes that the subject of
emergency planning is of great interest up here in
Suffolk County on Long Island, and we want to be
sure that we have time to reflect on the details
that are developed in the proceeding, and that
means hearing the parties, having time to examine
the evidence, at least, prior to our conducting the

'

final hearing process' in public to ask our ques-
tions, and to allow for further questioning by the

- pa rties .

Tr. 14,721 -22.

The County still refused categorically to participate in this proce-

dure, calling it '; unlawful." Tr.14,725-26 (Brown) . The other intervenors

followed the County's lead. The Board offered to facilitate appellate review

of the lawfulness of its proposed procedure:

- JUDGE BRENNER: Did you see our remarks
.

on the transcript of Friday as to the appellate
procedures that might be invoked if we advocate
that position, that that is a normal course of ap-
pellate procedure when a trial court rules one way
and a party rules another, you sometimes have to

,

wait _until the end of the proceeding for review.

However, in this instance, we would be will-
ing to assist the County in facilitating a rapid re-
view, -so long as it wasn't otherwise in default of

.
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:

its obligations before us while seeking that re--

view. However, we have never gotten any indica-;
; -tion from the . County as to any proper appellate

procedures that it wished to follow.
,

; Tr. - 14,72G-27.

- We believe we have the authority to implement ,

this:quite clearly. However, trial boards have
been wron'g before and we would invite that kind

. of accelerated procedure to assure that the pro-
ceeding isn't diverted on the side trail.that de-.-

tracts from the substance, the very antithesis of
the comprehensiveness and incisiveness that we
are seeking, as Judge Carpenter just said.'

Tr. 14,728-29. IThe intervenors persisted in their~ refusal to go forward, did

not explain.why~ they thought the procedure was unlawful, did not explain

how they were prejudiced by it, . and did not take the Board up on its offer to

expedite an interlocutory _ review.
_

. The County, along with the other intervenors, was therefore pro-

^ hibited by the Board from contesting Phase I issues, sinca it had refused to

do so ~except on its own terms.- The Board felt obligated to impose this sanc-

- tion:

To allow intervenors to decline to follow our
order, solely because they disagree with it, would

# be a particularly egregious abdication of our duty
' under 10 C.F.R. 9 2.718 to regulate the course of '

. Not only would permitting suchthis ' proceeding.;

actions be contrary to Commission precedent, but
it would also likely be repeated were sanctions not ;

' imposed for 'this breach so as to induce future
j ;, compliance with Board orders'.

- Long Island Lighting Co. (Shoreham Nuclear-Power Station, Unit 1),

LBP-82-115,16 NRC 1923,1931 (1982). Upon the County's default, the

. Phase 1.' issues and -the onsite plan fell solely to the NRC Staff to review. l_d .

| -at 1936L Tr.14,748.

;-
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B. EMERGENCY PLANNING ISSUES ON APPEAL

And so we arrive at SC's appeal: three alleged Board errors

stemming from the three events set out above. Each of the three wrongs of

which the County complains is a self-inflicted wound; in each case SC had it

within its own ' power to prevent the wrong it claims was done to it. The

County created the situation prompting bifurcation of the issues by

renouncing its contract to do an emergency plan, scrapping months of plan--

.
ning effort, and totally excluding the outside world from its new planning

efforts -- and this so late in the day as to make it all but certain that the li-

censing proceeding would be delayed by months, or years. In the case of

EP 1, the County could simply have drafted an admissible contention; it had

many months and many opportunities to try." As for its default on the

Phase 11 issues, SC could have avoided default simply by obeying the Board's

order and going forward with the litigation.

Suffolk County cites virtually no law to support its various claims.

Its complaints really go to the nature of the results, rot their legality.

Thus, even could it show harm, which it cannot, it could not show legal harm

sufficient to justify reversible error. In fact, the County's claims amount to

little more than the argument that the Board should have structured the is-

sues the way SC wanted, should have accepted Contention EP 1 the way SC

wanted to state it, and should have adopted the procedures SC wanted it to

" As noted above, the County had at least three separate tries at
articulating its concerns, with the benefit of guidance from the Board and the
views of the other parties along the way.

. . ._. .- .- -
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adopt. In short, the County is simply disagreeing with the Board's decisions

in a number of matters that are largely within the Board's discretion.

1. The Licensing Board Properly Bifurcated
Phase i And Phase 11 issues

Suffolk County's first complaint about amergency planning is that

the Licensing Board improperly bifurcated the emergency planning issues into

" Phase 1" (applicant's onsite plan and appiicant's responsibilities offsite) and -

" Phase ||" (everything else). The County's position is that the Board should

have postponed litigation of all emergency planning issues, including those

about LILCO's onsite emergency plan, until such time as there was a complet-

ed offsite plan. "

" . This tpproach is consistent with the County's view of the case in gen-
aral, which is that the issues are all a seamless web and cannot be mean-
ingfully separated one from another. This view is unworkable in structuring
a legal proceeding. Scientists, engineers, and lawyers (the people responsi-
ble for NRC decisions) are usually of an analytical bent, and it is customary
to break a problem into parts before resolving it.

The County understands, but does not acknowledge, that there is a
difference between integrating the emergency plans and integrating the legal
analysis of them; the Board articulated this distinction as follows:

JUDGE BRENNER: I don't think anybody disagrees with
it. That is in order to meet all those planning standard [s]
in the Regulation and in terms of common sense also, all
these plans ultimately have to dovetail and be coordinated.
So that's not the question. The questions [ sic) is, howev-
er, analytically, you litigate some issues before you litigate
other issues. We would do that even if it was all available
now. The question was do we have to wait a year to liti-
gate all the issues and the answer we have concluded is no
for the reasons we have indicated. That doesn't mean that
when they are developed in terms of new interfaces that
they don't have to coordinate very closely. Otherwise they
won't work.

(footnote cont'd)

. . ..
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The Commission appears to have decided this issue in the Catawba

case:

Here too, the basic principles urge the adoption of
guidance leading to the early filing of contentions.
Once an applicant has filed its on-site plan, contentions

can certainly be based on those aspects that are not.
dependent on the off-site response plan _s. Moreover,
to the extent that the applicant makes assumptions
about those off-site response plans 'for the purpose of
preparing its on-site plan, contentions can be raised on
that basis. As for the temporary lack of such off-site
response plans, UCS is correct in stating that it would
be fruitless to raise that temporary lack as a conten-
tion . Differences between the actual off-site response
plans and those assumed by the applicant can provide
the basis for either disposing of contentions or modi-
fying them.

In conclusion, int 6r venors are expected to raise
issues as early as possible. To the extent that this
leads to contentions that are superseded by the subse-
quent issuance of licensing-related documents, those
changes can be dealt with by either modifying or dis-
posing of the superseded contentions.

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLl-83-19,17

NRC 1041,1049-50 (1983) (emphasis added). In case there is any lingering

doubt, the flaws in the County's argument are discussed below.

The fatal flaw in the County's position on bifurcation is this: SC

has utterly failed to show any prejudice to itself, to the licensing process, or

to the quality of emergency planning for Shoreham. The County's claims of

how it was prejudiced consist of a single, lame paragraph:

(footnote cont'd)

Tr. 810-11. In any event, there is simply no other way to approach the
problem, since it is impractical to have just one contention ("the plant is un-
safe") and to let all the witnesses take the stand together and talk simulta-
neously.

- - . .
_ . - _ .
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Suffolk County and other parties have suf-
fered continual prejuc' ice because of the bifur-
cation of Phase I and Phase || issues. The dichot-
omy between Phase I and Phase 11 issues has led
to disagreements because of difficulty in de-
termining precisely what issues were appropriate
for litigation in Phase I and what were appropriate
for litigation in Phase ll. Further, Suffolk Coun-
ty has been prejudiced because the Phase I/'hase
11 bifurcation means that the Board never has
even attempted to perform an overall integrated
assessment of emergency preparedness for
Shoreham. Rather, it has looked at a series of

small pieces, never bothering to see how they may
- or may not all fit together.

SC Brief at 93 (footnote omitted).

Thus, the County claims prejudice in two respects. First, there

were " disagreements" about whether certain issues were Phase I or Phase 11.

Since " disagreements" among the parties do not constitute reversible error,
~

- we caust read between the lines and infer that the County is claiming that it

was prevented from litigating some issues because of doubt about whether

they fell into Phase 1 or Phase 11. Second, SC claims that the Licensing

Board did .not conduct an " integrated assessment." In other words, the

Board was not able to review the integration and coordination of onsite and

offsite emergency plans.

Put another way, the County seems to be claiming, first, that some

issues could not be litigated because the County was confused about whether,

they were Phase I or. || and, second, that other issues could not be litigated

because bifurcation made it impossible to articulate them.

2
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a. The County's Alleged Inability
To Litigate issues

The short answer to SC's first claim is that the County gives not a

single specific issue it feels it was prevented from litigating. In fact only

- two" of SC's Phase 11 contentions" were denied on the ground that they

should have been raised in Phase I, and the County only mentions these in

passing in its brief. SC Brief at 93 n.54.
t

if there were some contentions that could not be litigated in Phase I

because there was no offsite plan, the County knew how to deal with them,

because the. Board told it how:

Where you feel that you want to indicate in
the contention that, and this is typical of a con-
tention, that information is lacking in the LlLCO
Plan on that subject because until the County Plan
is developed that information won't be there, you
should include that in the contention and we will
be able to consider that point in that context.

Tr. 802.

" There were 97 numbered contentions proposed for Phase ll, most of
them with lettered subparts. Of these, only 26.B and 47 were denied admis-
sion because they were properly " Phase 1." Phase || Contention 26.B ad-
dressed the alleged inadequacy of nondedicated commercial telephone lines for
notification of emergency response personnel. Phase I Contention EP 11 spe-;

cifically addressed this issue. Special Prehearing Conference Order, Long
i Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), slip op. at
i 15-16 ( Aug. 19, 1983) . Contention 47, about offsite dose projections for

particulates, was squarely within Phase I contention EP 14. Id. at 19.
" ' The County cannot possibly be complaining that it was prevented from
litigating certain issues in Phase 1, because it defaulted on all Phase I issues.
Some proposed Phase I contentions were denied as more properly litigable in
Phase ll, but presumably the County was capable of reasserting them when
Phase 11 actually began.

. - . . .__ . . ...
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-b. The Board's Alleged inability To
i - Consider The " Integration And Co- ,

ordination" Of The Onsite And Off-,

; - site Plans

The County's claim tha' the Board did not do its duty to investigatet
~

the ~'' integration and coordination" of offsite and onsite plans is, if possible,-

even less worthy than its claim that the intervenors were confused about

i whether issues should be in Phase 1 or' Phase ll. As a threshold matter, it is

. hard to get excited over hypothetical issues about the integration of the

:offsite and onsitelplans when the utility is having to do both of them."
. , -

More important, the Board cannot-be expected to decide an issue

about integration and coordination unless some party raises a contention. - '

'

The County has not done so. The County has failed to suggest a single re-
r

._ spect -in which " integration and coordination" has not been achieved; even
_

less hNs it suggested such an issue that cannot be litigated _in Phase ll. If

the County had raised a contention about integration and coordination that
'

~ had not been heard, that might be.a different matter. But instead the Coun-
W

ty simply asserts,_ in the abstract, that the Board failed to conduct an inqui-

, - ry into integration and coordination.

Thus the County- fails to recognize that the conduct of a hearing at

the operating license stage _ depends on contentions put into issue by the par-

- ties. LILCO agrees with th'e. County that the onsite and offsite emergency

" Arguments about i'itegration and coordination might have made some
- sense when there was still hope that the County _ would produce an offsite
- plan . ' But now that LILCO has been forced to implement both the onsite and
'

teoffsite plan, properly speaking, the issue is moot.h

.i :
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plans should be integrated. But the question of how the Licensing Board

should review the question cf integration and coordination is quite another

matter. ' The County apparently believes that the Board should duplicate

the NRC Staff and engage in a wide-ranging inquiry, without guidance from

the. parties, as to whether the onsite and plans are properly " integrated."

This notion is at odds with NRC regulations.
~

Moreover, although the County complains (at page 91 of its brief)

that it is " impossible" to bifurcate emergency planning issues because inte-

gration and coordination is necessary, the Commission's low-power regulation

(10 CFR S 50.57(c)) clearly authorizes a decision based on a review of the

onsite plan (including certain "offsite elements" of that plan).'2 The Coun-

ty's position that a finding under this regulation cannot be made is simply a

challenge to the regulation.

c. The Reasons For Bifurcation
Are Perfectly Sound

The County also claims that the Licensing Board's reasons for

bifurcating the issues were inappropriate. This claim is immaterial given the

County's failure to say how the intervenors were prejudiced; in any event,

the claim is wrong.

' Judge Brenner explained this to the County in the passage cited in
note 76 above.

** Once LILCO fi|ed an application for a low-power license, the County did
attempt to raise contentions about what it called offsite elements, but admis-
sion of these contentions was denied by the Licensing Board. Memorandum
and Order Denying Suffolk County Motion for Leave to File Contentions Re-

. gr.rding Onsite Emergency Planning, Long Island Lighting Co. (Shoreham Nu-
clear Power Station, Unit 1), slip op. ( Aug. 5, 1983) .

_ - _ _ _ _ _ - _ _ - _ - _ _ _ - _
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The Board had two reasons for going ahead with the Phase I issues.

First, it wished to expedite the hearing process and avcid dead time when no

issues could be litigated. Second, it anticipated it might have to make find-

ings on an application for a low-power license.

As to the first, the Board was faced with the situation in which the

County would not produce an offsite plan, even in draft, for six months or

more, followed by County Executive and Legislature review, State of New

York review, and FEMA review.'' At that time LILCO estimated that the

plant was about 90 percent complete. Tr. 429. At the same time, the LILCO

onsite plan was ready for litigation. As the Board put it:

Well, I'll just conclude by saying we have a re-
sponsibility where we can, to make partial findings
when the information is in existence and that in-
formation is in existence. Why should we wait a
year and find out that we reject portions of
LILCO's Plan a year from now when we can find
those defects if they exist and reject them now.

Tr. 798. The Commission has a policy encouraging prompt hearings, and the

Board was quarely within that policy. Statement of Policy on Conduct of Li-

censing Proceedings, CLI-81-8,13 NRC 452 (1981).

'2 At the prehearing conference of April 14, 1982, the Board noted this
p roblem. At this time the Board believed that the County would submit a
" final draft'' to the County Executive for his review in September. Tr. 744.
The Board was concerned that a review by the County Executive, followed by
a review by the Legislature and then by ~ FEMA, would put the Board in a po-
sition where it wouldn't be able to issue a decision until approximately a year
from the April 14, 1982, prehearing conference. Tr. 745.

This was of course optimistic. The draft County plan was not finished
until early December 1982. The legislature did not mcke its decision about
the draft until February 1983. The FEMA review of the LILCO offsite plan
has taken months. And no one knows how long the State of New York review
would have taken.

- - _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ |
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The second reason wes that the Board anticipated it might have to

make findings on a request for a low-power license under a then-proposed

regulation or a then-panding federal bill. Tr. 745. Counsel for one of the

intervenors disputed the Board's authority to " force" the parties to !itigate

issues purcuant to legislation that hadn't been passed and pursuant to pro-

posed NRC regulations. Tr. 800. The Board responded as follows:

JUDGE BRENNER: Well, even in the absence
of those regulations we can go ahead on partial is-
sues where the information is available indicating
that those proposals, which although when I last
looked, there was not an authorization act. That
is, they were two separate Bills but on thic point
the Bills were in agreement so chances are good
that the Act will be issued [.] I issued that as the
reason as to why we want to go ahead and be in a
position to be able to make the findings one way or
the other. We would go ahead and litigate what we
could to the extent it was available now.

Tr. 801. As it turned out, the Board was prescient; it was indeed called

upon to make a low-power decision before the offsite issues had been complet-

ed. So the Board's bifurcation was sound administration of the hearing pro-
'

cess, not reversible error.

||-

2. SC Contention EP 1 Was Properly Rejected

The County's second argument is that its contention claiming that

the LlLCO onsite plan had failed to take into account " local conditions" was

improperly denied by the Licensing Board. Nothing could be further from

the truth,

in the first place, since the County defaulted on all Phase I conten-

t!ons, it is hard to see how it was prejudiced by the Board's failure to admit

an additional contention for it to default on. The issue is moot.

._ ___ . . - _



.

-85-

In the second place, the County once again does not specify how it

was harmed. !t does not specify which " local condition" it was prevented

from litigating or suggest' how that " local condition" makes the emergency

plan inadequate. The County has submitted, and had accepted, dozens of

contentions, both in Phase I and Phase ll, that addressed various local condi-

tion s . For example, Phase I contentions addressed the location of local hospi-

tais designated to treat contaminated injured people, traffic congestion, and

the telephone communications network; the Phase il contentions, now being

litigated, address just about every " local condition" one can imagine. If

there are different " local conditions" that the County wanted to litigate but

was unable to, it has remained silent about them.

The Board's reasons for denying admission to EP 1 are given in its

- Supplemental Prehearing Conference Order of September 7,1982, LBP-82-75,

16 NRC 986, 990-95. The contention itself reads as follows:

EP 1: LILCO'S FAILURE TO ACCOUNT FOR
p .THE SPECIFIC CONDITIONS EXISTING ON

LONG ISLAND'

~

~

The Board should rule that LILCO's plan(A)
as a whole is inadequate under 10 CFR S
50.47(a)(1), (a)(2) and (b), in that it does not

- provide reasonable assurance that adequate pro-
. tective measures can and will be taken in the
event of a radiological emergency, nor does the
plan provide reasonable assurance that it is capa-
ble of being implemented.

(B) The, basis for this contention is that the

LILCO emergency plan cannot " provide reasonable
~ assurance that adequate protective measures can

and will be taken" and cannot provide reasonable
. assurance that it is " capable of being implemented"

unless the plan has accounted for local conditions
in the vicinity which directly _ affect whether ade-'

quate protective measures "can and will be taken"

<
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,

(C) In- developing its- emergency plan, (1)
LILCO has not determined the types and sizes of-

radiological releases to be expected from possible
- accidents at the Shoreham plant; (2) it has not

'

determined the physical dispersion of such ra-
'

diological releases on Long Island and proximate'

areas; (3) it has not determined the populations at
risk from such radiological releases;- (4) it has not
determined the likely reactions of such populations
to notification that they are at risk; (5) it has not
determined what protective actions should be rec-

- ommended from such notified populations," [ sic]
t. (6) it has not determined who should give such
* - notification and how that should be done; and (7)

- it has not determined what type of education is re-
quired for such populations (and for Long Island-.

populations not significantly at risk from radia-
tion) and when and how to provide that education.

(D) Specifically, the local conditions which

:
-LlLCO has not taken into account are the follow-
ing:

1. Local demographic, socio-economic and social
. and behavioral characteristics of the popula-

tion affected by a radiological emergency,*

including:

f' i. Where people live;

ii. Where people work;
.

iii. Whether the officials or organizations
which' will inform Long Island residents
of an accident at the Shoreham plant are
credible sources of information;

iv -The educational level and nuclear-.

related knowledge and predispositions of
the residents of Long Island, so as to

'

tailor education and notification pro-i

grams' to their needs.
:

4 -v. How-the residents of Long Island will re-
spond to notification of a radiological
emergency, particularly whether they
will obey instructions to take a specific
protective action or whether they. will'

; - attempt to flee and, if so, how families
separated by work or school will seek to'

unite or. depart individually.

.

t

T
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vi. How the location and perception of loca-
tion of the residents in Long Island
(including the East End) would affect
their reactions to a radiological emergen-

*

cy.

vii. Whether role conflicts will reduce the
size and reliability of emergency workers
who would be required during an acci-
dent at the Shoreham plant.

'

2. -What physical access and ease of access peo-
pie actually have to roads, bridges, trans-
portation facilities and other means of egress.

3. The types of materials of which local houses
and other buildings are constructed and the
extent to which those materials would affect
the health conscquences of a radioactive
relese in the event that sheltering is the rec-
ommended protective action.

It is apparent that the Board was correct in ruling this contention

inadmissible. Paragraphs (A) and (B) are quite vague. Paragraph (C) at-

tempts to list matters that LILCO has not determined, but the Board found
,

that all of them could be litigated under various Phase I ' contentions or during

Phase'.ll except for item (6), ~ relating to who should notify the public. This,,

1. the Board said, lacked basis or-was redundant of another Phase I contention.

16 NRC at 994-95. There was'indeed a Phase 1. contention about the public,

h- " notification' system (EP 2, -later designated EP.1). Moreover, there does not

seem to have been anything to keep the County frem litigating notification of

othe public in Phase ll; indeed, ~there are Phase 11 contentions on that sub-

ject. See Phase ll Contentions 15.E, 55-59.

Paragraph (D) of EP 1 lists categories of " local conditions." ~ Again,

~th'e Board found that essentially all these conditions could be litigated under
.

. other rubrics. All of them the Board said might be litigated in Phase ll,

.
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except (D)(3), which has to do with building materials of houses and how.

they provide shelter; this Board said was redundant to EP 5 (later designated

EP 4). Indeed, EP 5 (later EP 4) clearly provided room for the County to

present evidence about sheltering factors:

!

EP 5: PROTECTIVE ACTIONS (SC, Joined
'

By NSC and SOC)

Suffolk County contends that LILCO has not
met the requirements of 10 CFR S 50.47(b)(10),10
CFR Part 50, Appendix E, item B, or NUREG
0654, item II.) with respect to development and
implementation of a range of protective actions for
emergency workers and the public within the
plume exposure pathway EPZ and with ' respect to

,

-development.of guidelines for the choices of such
actions in that the.LILCO plan and procedures do
not adequately discuss the bases for the choice of
recommended protective actions (i.e. , the choice .
between .various ' ranges of evacuation vs. shel-

.tering vs. other options) for the plume exposure,

pathway EPZ during emergency conditions. In ad-
dition, LILCO has not assessed the relative bene-
fits of various protective actions under the partic-
ular conditions existing in' the Shoreham vicinity.
Thus, LILCO does not have sufficient knowledge
or information to provide reliable, accurate pro-

- tective action recommendations.

Moreover, .there is a contention in the Phase ll--litigation about sheltering and
,

how building materials affect it. See Phase 11 Contention 61.
~

,

L in short, insofar as one 'can tell what the County is talking about in

L EP 1, every bit of it was litigable under other Phase I contentions or in Phase

11. Again, SC' has ' failed to show how it was hurt by the Board's action.''
.

b

'' The County apparently equates EP 1 with the question whether a plan
can: be ' implemented: at page 95 of its brief,- SC says that the denial of EP 1

. prevented litigation of the " crucial question whether the plan could be imple-
,

(footnote cont'd)
:
e.

'

:
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,

3. Evidentiary Depositions Not Only Were
Permissible, They Were A Good idea

4

The County's third complaint about Phase I is that the Board erred

in ordering evidentiary depositions and then finding the County in default

when it defied the. Board's order. The essence of the complaint seems to be:

i:
that the Board's -procedure was unconventional. The County says that the

,

Board had "no authority to depart from settled adjudicatory practice." SC

Brief at 96. Several responses to this n' aim can be made.

First, once'again the County can show absolutely no prejudice*

stemming from the evidentiary depositions. Nor did it advise the Board of

any prejudice. The fact of the ' matter is that the Board's procedure was emi-
,

nently reasonable, and one that, had it been followed, would be expected to

have inured. to the benefit of the County, not to LILCO.

Now, for the first time, the County claims that the prejudice it ex-

parienced was that the procedure was a burden:;

The Licensing Board's attempted experi-
mentation in-the instant case is particularly<

unwarranted given the extensive use of deposi-
tions which the parties already had engaged in.
During August 1982, the parties conducted more

* ~
than 20 depositions. To then turn around and
order further depositions, at precisely the same

' time that the' hearing was~ going forward on QA/QC
issues, was to impos? far too' great a burden.

(footnote cont'd) .:,

mented . " This a utter nonsense. Both the Phase I and the Phase || Boards
have entertained dozens of contentions about human behavior, traffic conges-

- tion; road networks, mobilization traffic, and many other subjects, all of
which go to whether the plans can be implemented.

.

f
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SC Brief at 97. ' But, the County does not explain why it thinks that eviden-

tiary depositions plus a short hearing would have been more burdensome than

a long hearing. The County recognizes (pages 96-97) that the Board hoped

to shorten the hearing process but then apparently assumes that the actual

result would have been to have lengthened it instead, an assumption that has

no basis.

Second, the County cites no law except 10 CFR S 2.71a (SC Brief at-

96), which cuts against its position (as can be seen.by the fact that the foi-

lowing sentence begins with "However"). Perhaps more important, the Coun-

ty cited no law in support of its position to the Licensing Board.'"

Third, the County did not take advantage of the interlocutory re-

view of this issue that the Board offered to expedite.

Fourth, the County did not go forward with the litigation notwith-

standing its disagreement with the Board's ruling. Even if the County were

correct that the Board's procedural ruling were unlawful, its refusal to com-

ply with it would justify the sanction imposed.

In short, there is so little substance to the County's argument on
.

emergency planning that it cannot really be taken seriously. It would appear

that the County's real reason for defaulting in Phase I was that it had no

substance to its case, a conclusion that is reinforced by the fact that of the

35 admitted Phase I contentions (counting each lettered subpart as a separate

contention), the County filed written testimony on only six (2.B, 5. A, 5.B,

10. B, 10.C, and 14) .

'' The County did file a paper addressing the issue, but it contained "no
suppor+ing analysis and almost no explication." LBP-82-107,16 NRC 1667,
1671;_ see also LBP-82-115,16 NRC 1923,1927 n.1.

- . .
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111. CONTENTION 4: WATER HAMMER

Suffolk County says that "on the record of this proceeding, there

is no basis to believe that there will be any significant improvement at

Shoreham over the experience depicted in the EGSG report." SC Brief at 99.

The EGSG report described 81 events caused or thought to be caused by

water hammer at 26 BWR plants. Contrary to the County's assertion, the

record shows that LlLCO has considered, in detail, industry water hammer

experience, including the experience described in the EGSG report, and that,

.

tho, Shoreham design program, precedures, training, and test programs

contain provisions to prevent or mitigate the effects of water hammer.

. The basic remedy for. water hammer is to design systems that pre-

clude it. Tr. 2315-18 (Fortier). Shoreham's design precludes water hammer
'

~

(2) by adding< r minimizes its effects (1) through general design practices,

special systems, and (3) by performing a qualified computer-assisted time,

' history analysis of water hammer loads,- and designing a pipe-support system

to accommodate those loads. 18 NRC at 469; Fortier and Hill, ff. Tr.1935, at

,
.4-8. Shoreham has special systems such as loop-fill for HPCI, RCIC, Core

* Spray, and RHr' to preclude tbe effects of water hammer. PID at 283 ( A-7).
~

Other design features have' been added to systems at Shoreham to preclude or

minimize the effects of 'w~ater, hammer, including vacuum breakers, spargers,

small 'bypa.ss prowarming lin' s, and continuous blowdown. PID at 283 (A-7);ee

Tr.' 2019-27- (Fortier) . Hsgh point vents in the RHL, Core Spray, HPCI, and
_

~

RCi_C are _part of the design, to allow venting of voids and to allow hydrostat-

ic testing during the <co'nstruction phase. Tr.1950,-51 (Fortier). Pipes at

,

|

, . , .. _ . - , . . _ _ .. -. .. _ _ _ -._ , , , . _ . .
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Shoreham are designed to withstand water hammer loads, and in-service in-

spection programs required at Shoreham by the technical specifications pro-

vide periodic monitoring of all piping welds to detect the potential develop-

ment of fatigue. Tr. 2090, 2368 (Fortier). Stress analyses have been

performed to determine that : tresses are within acceptable limits of the ASME

111 Code. PID at 284 (A-10); Fortier and Hill, ff. Tr.1935, at 7-9; Tr.

1954-62, 2028-40 (Fortier), 1969-71 (Hill).

The NRC Staff, in its review of the measures taken at Shoreham to

minimize the effects of ' ater hammer, found that LILCO had followed good de-w

sign practices to prevent or mitigate water hammer. Tr.1941 (Hodges). The

Staff also reviewed Shoreham for the two most common causes of water hammer

in the ECCS, and it concluded that LILCO had followed good practice in ad-

dressing these causes, and had provided system design features to minimize

the occurrence of these types of water hammer. Hodges, ff. Tr.1940, at 3;

Tr.1941 (Hodges).

Roughly one-half of the BWR water hammer events that have been

reported can be described as procedure related, according to the data com-

piled by EGr,G. PID at 284 (A-11); SC Ex. 3. Prevention and mitigation of

water hammer is taken into account in the development of shoreham's proce-

; dures in several ways: (1) by providing instructions, (2) by identifying

proper sequencing of steps, (3) by providing key steps and phases, and (4)

by providing " Precautions" and " Limitations and Actions" sections. PID at

484 (A-12); Kreps and Notaro, LILCO Ex. 45, at 1-2.

_ -.
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in addition), Shoreham's operator training program emphasizes the

impOftance of minimizing or preventing water hammer events. Water hammer
:-

is discussed in lectures to. Shor'eham's operators concerning thermal and fluid
,

Ldynamics, and is addressed in operating procedures and system operations,X

with bhphasis on HPCI', RClC, Core Spray, and RHR. PID at 285 (A-14);
~

~

n.;

Kreps and Notaro, LILCO Ex. 45, at 7-8; Tr. 2339-49 (Fortier). The

preope' rational and startup testingiprograms provide training to the operators
w .

in the cause, effect, and mitigation of water ham' er. System walkdowns, usem
~

of operating'. procedures, and an " established required reading list" for plant

personnel that includes SILS, If,E Bulletins, LERs and other documents dis-

cussin'g industry' experience, all contribute to training on water hammer.

.Kreps' and Notaro, 'LILCO Ex. 45, at 7-8'.

"The preoperational. and startup tests verify the design of piping
.

' systems, and assure.that they function properly under expected operational

conditions. ' Plb at 285 '(A-15); Tr.1977-78 (Fortier). These tests will pro-
~

vide verification that piping and piping restraints have been designed to

withNtand' dynamic ' effects due. to valve closures, pump trips, and other op-
- _

erating. modes 'kssociated with' the. des.ign operation transients. Fortier and

H' ,,-ff.c.Tr. '1935, at 9-10; Tr. 2059, 2061-62 (Hodges) .

The record shcws that, in addition' to the design, procedures,

training,..and test programs used at Shoreham to prevent and mitigate water
.c,

hammer,'Shoreham has an' e>! tensive program to monitor industry experience

and identify problems that' may arise concerning water hammer. T r. 1997-
2 ) , ,. /

2002, 2014-15, - 2336-f3((Hill),- 2011,-14, 2335-F to G, 2357 (Fortier), Tr.

14,424-26 '( Alexander)?
' e:'

. - . ,~

,

,

~
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i
.

-

g A

', ~.' -e
_ _ _ _ _



._

.

-94-

During the litigation of this contention, several specific water ham-

mer events were the subjects of cross-examination by Suffolk County. The
,

first of these was an event in 1980 at the Millstone i plant. SC Ex. 3, at 133;

Tr. 2176-77 (Fortier). The LILCO witnesses testified that this event had

been reviewed at Shoreham. 18 NRC at 471; Tr. 2177-78 (Fortier, Hill).

Another event discussed in the intervenor's cross-examination occurred in

the Caorso plant in Italy during 1978. This event report was evaluated at

Shoreham and the initiating' conditions were found to be absent from the

Shoreham design. 18 NRC at 471; Tr. 2000-01 (Hill). Questioning on a 1980

event at a European BWR plant revealed that GE had been aware of the event

and that the design features necassary to avoid that type of an accident were

included in the Shoreham design, making further consideration of the event

unnecessary. 18 NRC at 471; Goldsmith, ff. Tr. 2381, at 3; Tr. 2067-71,

2074-76 (Hodges). In short, the water hammer experience at other BWR

plants has been considered at Shoreham. 18 NRC at 472.

IV. CONTENTIONS SC 8/ SOC 19(h):
ENVIRONMENTAL QUALIFICATION

SC argues the Licensing Board erred in its decision on environ-

mental qualification of electric equipment because'(1) the Shoreham EQ pro-

gram does not include any non-safety related equipment as defined in 10 CFR

Part 50, S 50.49(b)(2), (2) the Staff's review of LILCO's compliance with

Regulatory Guide 1.97, Revision 2 will not be completed prior to fuel load,"

Requirements for non-safety related and post accident monitoring (Reg-"

ulatory Guide 1.97) electric equipment were newly announced and not yet ef-

(footnote cont'd)

, -- ., -. - .- _ ~ ., - - _ _
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.

a'nd (3) the Board did not retain jurisdiction of these matters. SC Brief at

100 .106. Each of these. County arguments is without merit.

| First, knowledgeable Staff witnesses, PID at 438-39 (1-3), testified

that for newer plants, such as Shoreham, equipment of the type identified by

$ 50.49(b)(2) is typically either classified as safety related or otherwise
t

treated by design so as not to prevent accomplishment of safety functions.
,

PID at 445 (1-15 r, -16) . " The LILCO witnesses testified that the design
L

philosophy at Shoreham was to preclude the existence of non-safety related

equipment whose failure could prevent satisfactory accomplishment of
,

specified safety functions by safety related equipment. Equipment that would

otherwise fall into-the 6 50.49(b)(2) category has either been classified safety
,

related at. Shoreham or been suitably isolated from safety circuits. Thus, the

' plant should have no equipment in this category. PID at 444-45 (1-14). The

Staff witnesses agreed that the design philosophy of plants such as Shoreham

could result in there being little if any equipment falling within
,

9 50.49(b)(2). PID at 445 (1-15); Tr.19,510-11- (Noonan, Kennedy),

19,642-43 (Noonan) . " In any event, the Staff still required a formal
J

'

'(footnote cont'd)

factive at the . time Contentions SC 8/ SOC 19(h) were litigated. 10 CFR Part
50, 5.50.49 was amended January 21, 1983, effective February 22, 1983, 48
Fed. Reg. 2729 (1983). ' Notwithstanding, a significant record was developed
below on these ~ matters. E3. , PID at 444-49 (1-12 to -26) .

,

" This reflects the fact that the $ 50.49(b)(2) category was added in re-
sponse to a Staff concern that older plants, in operation for a number of
. years, mtght not have classified Class lE (safety related electric) equipment~

as. presently is done. Thus, the new rule captured equipment in older plants
that might have been considered non-safety'.related so as to take into account
the effects of the failure of such equipment on the performance of safety- '

functions by safety related equipment. Tr.19,642-43 (Noonan).
~

" SC claims that no study or analysis had been performed at the time of-

the litigation to support LILCO's " speculation" on the extent of the

(footnote cont'd)
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submittal from ULCO to demonstrate the nature of its compiiance with

9 50.49(b)(2) once the rule became effective." PID at 444 (1-13).

SC also argues there can be no basis for concluding the Shoreham

EQ program complies with 6 50.49 absent preparation of a list of all equipment

important to safety at Shoreham" from which to pick equipment, if any,

covered by S 50.49(b)(2)." SC Brief at 103-04. Such a list is unnecessary.

(footnote cont'd)

S 50.49(b)(2) set of equipment at Shoreham. SC Brief at 102. The record,
however, shows that numerous analyses had been performed for Shoreham to
provide assurance there were no unacceptable interactions between safety re-
lated and non-safety related electric equipment. Much of this work was dis-
cussed at length during litigation of Contention 7B. LILCO was not aware of
any additional studies that might be needed to assure compliance with S
50.49. Tr.19,650-55 (Kascsak) . Similarly, the testimony of the NRC wit-
nesses was not speculation. It was based on discussions with the author of
the EQ rule, other discussions with the Staff, and the Staff's review of
LILCO's compliance with Regulatory Guide 1.75, " Physical independence of
Electric Systems." Tr.19,510-14 (Kennedy, Noonan); see PID at 445 (1-16).
' This requirement is wholly generic, given the promulgation of S 50.49,
even though the equipment included is plant specific, Tr. 19,644-45
(Noonan). SC complains the Staff is not prepared to review such a submittal.
SC Brief at 101. Given the newness of the rule, the Staff's review plan was
not developed at the time of the hearings. PID at 446 (1-17). In this re-
gard, the Staff had not yet decided whether to do audit or detailed reviews;
see, ea. , Tr. 19,510-11, 19,518-20, 19,572-76 (Noonan) . The Staff does
have the technical understanding to conduct the review. The new rule broke
major new ground only in its expansion of the term "important to safety" to
describe certain non-safety related items. M. , Tr.19,391-93 (Noonan);
see also note 86 above.

" See note 6 above concerning the lack of any need for such lists. SC
implies the NRC Staff witnesses agreed such a list was needed in the present
context. SC did attempt at length on cross-examination to induce the Staff
witnesses to endorse completion and use of a list of items "important to safe-
ty" in connection with reviews under S 50.49. The most that could be
dredged from them, however, was Mr. Noonan's statement that he would
" suppose" such a list, "if reviewed . . . and approved by the Staff," would
be " helpful," and that if such a list existed, he would use it. T r. 19,580-84.

Neither Staff witness stated such a list was necessary. The list was not ad-
vocated by anyone but SC witness Minor. See Tr. 19,709.

" It appears that SC's " list" argument goes only to S 50.49(b)(2) since
the County has abandoned objections to the scope of the Shoreham EQ pro-

(footnote cont'd)
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Section 50.49 defines by its terms .the electric equipment "important to safety"

that it covers. Thus, equipment covered by paragraph (b)(2), if any ax-

isted at Shoreham, would be specified directly by identifying electric equip-

ment that (1) is non-safety related, (2) is subject to a potentially harsh en-

- vironment, and (3) could fail due to the environment in such a way as to
'

prevent satisfactory accomplishment of those safety functions by safety relat-

'ed equipment that are specified in paragraph (b)(1) of S 50.49. No larger,

concept or listing of "important to safety" equipment is mandated by, or re-

quired for compliance with, 8 50.49(b)(2).

The County next argues that with respect to equipment required
.

under Regulatory Guide 1.97, Revison 2, completion of the Staff's review is a

prerequisite to a determination of compliance with 9 50.49(b)(3). But as the
-

. .

Board correctly decided, full compliance with Regulatory Guide 1.97 is not
.

required for Shoreham prior to fuel load. Equipment not yet required to be

in place need not be in the EQ program. When Regulatory Guide 1.97 is im-
_

plemented in accordance with SECY-82-111,-the equipment will be qualified.

18 NRC at 540; PID at 448 (1-24). LILCO has committed to satisfy the provi-

- sions of the ' guide and S 50.49(b)(3). 18 NRC at 540. There is adequate

- basis to conclude that Shoreham will comply in a timely fashion with Regulato-

ry Guide 1.97 and will qualify the pertinent equipment in accordance with

i- S 50.49(b)(3). See Section IX below.

i-

-(footnote cont'd)

gram.for safety related electric equipment, 5 50.49(b)(1), and SC deals with
* post accident monitoring equipment, S 50.'49(b)(3), in subsequent pages.

.

0
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Finally, the County argues that the Board erred in not retaining

jurisdiction over the EQ issue because, allegedly, it is neither minor nor pro-

cedu ral . SC Brief at 104-06. The County is wrong.'' As discussed above,

there is ample evidence in the record to conclude that S 50.49(b)(2) equip-

ment comprises a small to nonexistent class at Shoreham, and LILCO will sub-

mit documentation of this to the Staff in time for review prior to fuel load and

closure in an SER supplement. And Regulatory Guide 1.97 equipment is not

required to be closed out by fuel load. in short, these are routine matters

about which the record reveals little if any real controversy. Thus, the Li-

censing Board had sufficient basis to determine that any remaining aspects of

the review'" were minor and could be left for resolution by the Staff. 18

NRC at 543-44.

V. CONTENTION 11: PASSIVE MECHANICAL VALVE FAILURE
.

' SC argues the Licensing Board erred in two main respects. First,

while the Board held the record open for additional information on the detec-

tion and prevention of check valve failures,'' the County believes this should

be expanded to all valves. SC Brief at 106. Second, SC argues the Board

'2 The pertinent legal standards for leaving matters for post-litigation
Staff review are discussed in note 101 below.

'2 In addition to review of compliance with S 50.49(b)(2), the Board left
to the Staff the resolution of any remaining deficiencies in justifications for
interim operation (JIO) in accordance with the provisions of S 50.49(i). 18
NRC at 544. SC raised no issue on appeal in this regard.

'' It appears that the matter has now been resolved. See Tr. 21,560-66.

|
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erred in its interpretation of the regulations when applied to passive mechani-
' cal valve failures. This argument encompasses three claims: (a) a compre-

hensive valve failure analysis is required, id. at.107, (2) absent such analy-

sis, all safety related valves should have position indicators, M. at 108, and

-(3) the single failure criterion requires assumption of an undetectable failure

in designing against the active failure of a fluid system, M. at 109. SC's ar-

guments are wrong.
__

The Board held the record open for additional infcrmation on check

valve testing as 'a result of SC's motion to reopen because of IE Bulletin

83-03, " Check Valve Failures in Raw Water Cooling Systems of Diesel Genera-

tors" (March 10, 1983). The Board's subsequent action stemmed directly

from the bulletin. 18 NRC at 476, 497, 499. The subject of the bulletin is

narrow: check valves, and more specifically, the ability of in-service testing

to effectively fin'd disassembly of cheek valve internals. PID at 491-92.

There was no basis to expand the inquiry beyond the issues raised by the
<

bulletin . ''

The Board correctly interpreted the regulations as they apply to

passive mechanical valve failure. First, the County argues a " comprehensive

valve failure analysis" is required. SC Brief at 107. It is not. SC's witness

never made clear exactly what was meant by such an analysis, other than

- .perhaps a single, integrated document reflecting all determinations previously

1

** - To the extent SC attempted after reopening to jur..sfy expansion of the
issues, its arguments were no different from those presented in the hearing
and addressed below. See 18 NRC at 493-91; PID at 304-05 (C-5), 334-35
(C-82),

. _ _ _ - .. . -
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made with respect to single failure analyses related to valve performance in

- fluid sytstems. See, eg. , PID at 311-12 (C-18), 328 (C-66), 335-36 (C-83 &

-84); Tr. 3555-57, 3559, 3565-68 (Minor). What is clear is that the analysis

suggested by SC is . inconsistent with industry practice, PID at 312 (C-19),

has not been required of any applicant, see Tr. 3597, 3693 (Bridenbaugh),

3600 (Minor), and has no basis in any regulatory requirement or technical pa-
;

pers.- PID at 312 (C-21). SC simply asks this Board to make new law. Also

clear is that LILCO has performed the required single failure analyses for

fluid systems as part of Shoreham's system design. E3.,18 NRC at 481;

Tr. 3633-34, 3647-48, 3680, 3956 (Fortier); Fortier, ff. Tr. 3629, at 11-12.

SC roots its argument in assertions that there have been repeated

valve failures. SC Brief at 107. But the record shows otherwise. M. , 18

NRC at 483. During the' hearings, SC could provide only one example of a

failure of the type with which it was concerned, and it was in fact not

undetectable. PID at 316 (C-31 & -32). Contrary to SC's assertion, IE Bul-

letin 83-03 did not alter these facts. 18 NRC at 493-94.

SC also claims that the analysis it wants is required to justify re-

. quests for - relief from valve testing frequencies. SC Brief at 107-08. It is

not. Valve testing is required by 10 CFR S 50.55a to satisfy ASME XI, which

provides testing frequencies. ASME XI, .which reflects a consensus among

acknowledged experts, recognizes that deviations from the recommended

' frequencies' .may be necessary.18 NRC at 489; PID at 322-23 (C-48). Testing

. is also specified by the technical specifications. PID at 324 (C-53 & -54). As

required of all applicants, any LILCO request for relief must be for valid rea-

sons related to reliability and safety and must be reviewed and approved by

_ _ _ _ - _ _ _ _ _ _ _ _ \
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the Staff. 18 NRC at 488'-89; PID at 328 (C-65). Thus, there is no support

for SC's would-be " analysis"~ in either regulation or practical necessity.

The County also argues that all safety related valves should be

provided with position indicators. SC Brief at 108. Except for solenoid

valves, all safety related remotely actuated motor- or air-operated valves

have either position indicators or downstream pressure indication to demon-

strate operation. Solenoid valves have actuation circuitry indicators since

such valves cannot be designed for position; indicators. PID at 317-18

(C-35) . Inaccessible manual valves in essential flow streams have position in-

dicators. The operation of other manual valves can typically be verified by

observation. PID at 318 (C-36). Check valves do not readily accept installa-

tion of position indicators. PID at 318 (C-37). When valve position indication

is_ not available, fluid system function is still monitored using system

parameters such as flow. PID at 319 (C-38). LILCO has taken all required

and practical steps -to provide appropriate indication at Shoreham.

- Finally, SC argues that LILCO, the Staff and Board misread the

single failure requirements of'10 CFR Part 50, Appendix A by not assuming

undetectable failures exist when imposing single active failure analysis on

fluid systems. SC Brief at 109. Appendix A, however, supports the view

that the single failure criterion requires fluid systems to be designed to as-

sure' that neither the single failure of any active component, assuming passive

components function properly,'nor the single failure of any passive compo-

-nent,- assuming active components function properly, will result in a loss of

.the capability of the system to perform its safety function. PID at 309

(C-14); 10 CFR 50, Appendix A', Definition and Explanations. While note 1 ir.

.
.. . . _____--_ _.-__
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the Appendix is imprecise, it clearly does refer to a " passive component," not

a " passive failure." SC, without support, seeks to read the note as referring

to passive, or undetectable, failut es. LILCO's witness did not agree that

passive failures should be assessed along with a single active failure, as the

County claims. SC Brief at 109; Tr. 3648 (Fortier). Rather, single failure

analysis requires assumption of a single active component failure or a single

passive component failure, but not both at the same time. Tr. 3654

(Fortier) . The passive failure of a valve, such as stem / disk separation, is ,

evaluated as an active component failure since the valve will not function

when called upon to do so. See Tr. 3677-83 (Fortier). To assume such a

separation, a passive failure, plus an additional single active failure would be

to enter the realm of double failure, beyond existing regulatory requirements

and inconsistent with regulatory practice. 18 NRC at 482.

VI. CONTENTION 16: ANTICIPATED
TRANSIENTS WITHOUT SCRAM (ATWS)

At the outset, SC's argument that the NRC Staff witness (Mr.

Hodges) did not evaluate Shoreham's ATWS procedure (SC Brief at 111) is

frivolous. Although Mr. Hodges did not perform the formal Staff evaluation

for incorporation in the Shoreham safety evaluation report, he personally re-

viewed the Shoreham ATWS submittal. Tr. 8967 (Hodges). Thus, the record

reflects two independent reviews of the adequacy of the Shoreham ATWS pro-

cedures, the SER review and Mr. Hodges' separate review. See Tr. 8972

(Hodges). More important, Mr. Hodges' credentials as a witness on ATWS are

unquestionable; he is the NRC Staff's " principal reviewer" of the generic
,

- -- - -
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guidelines for ATWS procedures developed by General Electric and the BWR

Owners' Group, upon which the Shoreham ATWS procedure is based. Tr

8939, 8966 (Hodges); PID at 339-40 (D-6).

SC's complaint that the NRC's review criteria were not in the record,.

is also unpersuasive. Staff witnesses identified the document containing the

criteria, summarized the criteria and testified that LILCO's ATWS procedure

met the criteria. Tr. 8971-72 (Hodges). In addition, Staff witness Hodges

explained that his own review went beyond the normal criteria for ATWS pro-

ced u res . Tr. 8972 (Hodges). He also amply demonstrated his familiarity with

these procedures. See, ea. , Tr. 8980-83, 9060-64, 9068 (Hodges).

Next, SC's passing comment that the Staff made no assessment of

the adequacy of LILCO's ATWS training is misleading. The Staff did observe

the use of the Shoreham ATWS procedure at the Limerick simulator. PID at

342 (D-10) . And simulator training is an important element in LILCO's

training program. PID at 344-45 (D-13). Moreover, the Staff has conducted

detailed reviews of LILCO's overall operator training program. Id. ; see Tr.

8968, 9237 (Hodges), 9236 (Calone). In any event, without regard to the

Staff testimony, there is ample testimony from LILCO's witnesses concerning

ATWS procedures and operator training to support the Board's conclusions.
'

: See, ea. , PID at 339-40 (D-6), 341 (D-8), 342-45 (D-10 to -13); Tr.

8915-18, 8944-45. (Carter) .

Once again, the County renews its claim that the Commission's in-

terim ATWS measures do not compensate for lack of a redundant, automated

standby liquid control system (SLCS). In ruling on LILCO's motion to strike

SC's ATWS -testimony, the Licensing Board stated:

..
.. _ _ - _ _ _ _ _ _ _ - _ - .
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What the County has done in its testimony has ignored,
to put it bluntly, our order in restating the contention
and filed the same testimony it would have filed on the
County's initial contention, in our view. That is, ad-
dressing ATWS in general and whether a fully automat-
ic, fully redundant standby liquid control system
should be required [.T]he Commission has made the
finding that it doesn't have to be required in the inter-
im so long as the proper measures are' in place . ...

Tr. 8529 (Brenner, J.) Once again, SC simply ignores the Licensing Board's

ruling; its rationale and conclusion remain valid, however, Moreover, con-

trary to the County's claims, the Board did address SLCS, concluding that

consideration of its automatic initiation remained premature in light of the

guidance given by the Commission in the ATWS rulemaking. 18 N RC at 503. '

The bulk of SC's argument on appeal is that Shoreham's ATWS pro-

cedure is deficient and should be modified as suggested by the County. The

o argument is unpersuasive.

First, the County's " recommendations" for the Shoreham ATWS pro-

cedure have no technical basis. The County withdrew its direct testimony on

the subject, Tr. 9316, and thus relies solely on its lawyers' arguments,_ based

on snippets of the record taken out of context. " Evidence" of this sort is not

a basis for modifying a complex technical procedure."

1

" The County asks the Appeal Board to take notice of the Commission's
November 10, 1983, approval of an ATWS rule in support of SC's arguments
that SLCS capacity should be increased from 43 gpm to 86 gpm. The County
fails to mention (1) that the new rule would not require automated SLCS for
Shoreham and (2) the higher capacity SLCS system will be installed on a

- schedule proposed by the utility and approved by the Staff. SECY 83-293,
as approved Nov. 10, 1933.

" As an NRC Staff witness noted, procedural changes should not be un-
dertaken lightly. Since the plant's operators have been trained on the exist-
ing ATWS procedure, something really significant would have had to be over-
looked in that procedure before it would make sense to rewrite it. Tr.
8958-59 (Hodges).

_ _ _ _ _ - _ _ _ _ _ _ _ _ - _ _ - _ _ _ _ _
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Second, substantial effort has been devoted to the development of

the ATWS procedure, which the County now wants to change without the sup-

port of any direct testimony. The procedure has been (a) based upon gener-

ic recommendations by General |Ilectric and the BWR Owners Group, PID at

339-40 (D-6), 343 (D-11); (b) drafted and reviewed by qualified operating

pe rsonnel, Tr. 8916-18, 8944 (Carter), Tr. 9263-68 (Calone); (c) tested in

simulators and in operator training, PID at 344-45 (D-13); and (d) reviewed

and approved by the NRC Staff, PID at 339-40 4); Tr. 8967 (Hodges).

Thus, unless there were strong evidence to supp_. . the County's claims that

changes are needed (and there is not) the technical judgments of the expert

witnesses and Licensing Board should stand.

Finally, the substance of SC's claims is wrong. The alleged

" ambiguities" in the procedure exist only because the County takes testimony

out of context. SC cites Tr. 9207-10 (Calone) to try to rebut the Licensing

Board's finding that the ATWS procedure " unequivocally" requires the opera-

tor first to attempt a manual scram. But the cited testimony refers to alter-

nate manual scram methods; Mr. Calone had previously testified that the op-

erator first attempts at least two manual sciam methods. Tr. 9195 (Calone).

More important, in actual practice no ambiguity has been found to exist. Tr. .

9196-97 (Calone).

Nor is there any evidence in the record to support the alleged need

for a specific step in the procedure to verify SLCS flow. To the contrary, as

a result of his training, the operator will verify SLCS initiation without

having to be told to do it Tr. 9028-30 (Calone).
,

- _ _ _ _ _ _ _ _ _ _ - _ - _ _ _ _ _ _ .
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The proposal that the procedure include a step to raise water level

after SLCS initiaion is also unnecessary. Both Staff and LILCO witnesses

agreed that the operator will take steps to raise the water level at the appro-

oriate time. Tr. 9100 (Hodges), 9260-61 (Carter).

And the suggestion that the procedure must be modified because it

violates a "10-minute rule of thumb" is not persuasive. The " rule of thumb"

is not a requirement;" it is an assumption used in analyzing some transients.

Tr. 9239 (Eckart). Conservative assumptions that may be appropriate for

design purposes are not appropriate when the issue is whether a p ocedure

.will be effective in a real accident. The record demonstrates that this proce-

dure will be effective. See, eg., PID at 339-41 (D-6 r, -7); SC Ex. 39, ff.

Tr. 9173, and following testimony. Also, if the Commission, when it recited

" interim steps taken to develop procedures" in the ATWS rulemaking notice,

46 Fed. Reg. 57,521, 57,522, col. 2 (Nov. 24,1981), had meant only proce-

dures that need not be started for ten minutes, it would have said so."

Vll. CONTENTION 19(e): SEISMIC DESIGN

SC claims that Regulatory Guide 1.60 is not overconservative for

any site; thus, the County says that LILCO cannot show that the Shoreham

design response spectra are adequately conservative absent justification of

" SC cites no regulation or regulatory guidance to support its view.
" Significantly, the final ATWS rule, which also eschews automatic SLCS
and relies on operator action, has no requiremer t that a "10-minute rule of
thumb" must be met.

I

.. . _ _ - _ _ _ _
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any exceedance of the Shoreham spectra by the Regulatory Guide spectra.

SC also claims the Licensing Board misstated the issue in arriving at its deci-

sien to the contrary. SC Brief at 115-16. These arguments are totally with-

out merit.

The evidence is uncontroverted" that the Regulatory Guide 1.60

spectra were ' developed for application to many sites; accordingly, they are

overly conservative for most sites. 18 NRC at 507; PID at 353 (E-19). On

the basis of f.he evidence, the Board correctly found that the Shoreham

spectra need not track the Regulatory Guide spectra at any given frequency

in order to be sufficiently conservative to comply with the Commission's regu-

lations. 18 NRC at 509.

Conservative, site-specific spectra were developed for Shoreham,

prior to the issuance of Regulatory Guide 1.60, using appropriate original

earthquake records and methodology. This approach is still the alternative to

use of Regulatory- Guide 1.60 that the Staff encourages. 18 NRC at 507, 510.

The Shoreham spectra have been reviewed by the Staff and found to comply

with 10 CFR Part 100, Appendix A. 18 NRC at 509.

SC's claim that the Board misstated the issue by asserting the

County was trying to make Regulatory Guide 1.60 a regulatory requirement is

wrong.'' First, the Board directly ruled on the County's past and present

" SC presented no testimony on this contention. 18 NRC at 504.

"'SC also states the Board missed the point by addressing spikes that
exceed the Shoreham spectra. SC Brief at 116. That the Board addressed
the significance of these spikes, as it should,18 NRC at 509-10, in no way
diminishes the fact that the Board also fully addressed the issue SC now ap-
peals.

.
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argument, as explained above. Second, the Board merely noted, and cor-

rectly so, that to accept the County's argument would necessarily require the

Board to hold that compliance with this guide is mandatory in order to comply

' with 10 CFR Part 100, Appendix A. 18 NRC at 509. SC again seeks to make

law.

Vlli. CONTENTION 21: MARK-|| CONTAINMENT

Though not clear, Suffolk County's complaints about Mark 11 appear

to focus on two issues: -fir =t, ~the Licensing Board should have retained ju-

"risdiction over four issues that the County alleges were "still the subject of

analysis and review," SC Brief at 117; and second, the test procedures used

"to demonstrate periodically an acceptable leakage rate between the drywell

and the wetwell" have not been shown to be adequate, id. at 117. Both of

these complaints are meritless.

Suffolk County alleges that the Board should have retained-

-jurisdiction over the. continuing analysis and review of the so-called

"Humphrey" concerns, the modifications to Shoreham's vacuum breakers, the

comparison of confirmatory program amplified response spectra (ARS) with

the design basis ARS, and the piping system evaluation at three locations on

' the containment wall, since these analyses "may reveal a safety problem re-

g sulting in the need for a modification." SC Brief at 117-18 (emphasis added).

The_ record -clearly indicates, however, that the remaining -analyses were

properly characterized as confirmatory in nature and that they would not

lead, or be unlikely to lead, to any modifications."2
_

"2Suffolk County's attempt to rely on the possibility of a plant modifica-
tion as the basis for arguing that the Board should have retained jurisdiction

(footnote cont'd)
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'First, the Board found that only one of the Humphrey concerns

could possibly -lead to an erosion of the safety margin that existed in the

plant or to design modifications. PID at 376 (F-38). The Board justifiably

concluded that the Staff's characterization of the analyses of these concerns

as confirmatory was p' roper. 18 NRC at 517-19. The Board retained jurisdic-

tion over the single issue that could have reasonably resulted in the need for

a corrective action. See 18 NRC at 519-20; PID at 377-78 (F-39 L -40); see

. also Tr. 21,570 (resolution of the matter).

Second,'the modification to the Shoreham vacuum breakers involved

two elements: (1) the replacement of a four-bar linkage with a single-bar

linkage, and (2) the strengthening of the valve disk and the addition of an

internal stop to reduce loads on the rotating shaft. PID at 375 (F-34 r, -35).

The Board concluded that the first element, which had been reviewed and ac-

cepted by the Staff, would, by itself, remove any concerns about the integri-

ty of the vacuum -breakers. 18 NRC at 517; PID at 375 (F-34 & -36).

f(footnote. cont'd)

over these issues is at odds with the test previously applied by licensing
boards. It has long been recognized that certain matters may be "left for the
: Staff-to resolve ~ following the hearings." Consolidated Edison Co. of New
York (Indian Point Station, Unit No. 2), CLI-74-23, 7 AEC 947, 951-52
(1974). These matters are typically minor in nature and are such that
further on-the-record procedures, like cross-examination, would not affect
-the making of the prerequisite findings for an operating license. See
Southern California Edison Co. (San Onotre Nuclear Generating Station, Units
2.and 3), LBP-82-39,15 NRC 1163,1216 (1982). Even in the case where a
Board resolves an: issue in the applicant's favor, and leases the Staff to per-
form what is believed to be a confirmatory review, the Staff has been found
;to have a continuing obligation to inform the Board should a corrective action
become . necessary. See 18 NRC at 520 n.21. Thus, SC's proposed test undu-
ly restricts a Board's ability to refer confirmatory analyses to the NRC Staff.

. _ _ _ _ _ _ _ _ l



________ . .

-110-

Accordingly, the Board's ' conclusion that the Staff's analysis of the generic-

evaluation of the other element of the modification was merely confirmatory,

18 NRC at 517, was proper.

Third, Suffolk-County's concern about differences between the de-

sign and confirmatory ARS simply ignores the record. The Board expressly

recognized that loads, and not response spectra, are the important considera-

tion in judging the design sufficiency of the Shoreham containment. 18 NRC

at 525; PID at 386 (F-65). It found that LILCO -had discovered differences in

design and confirmatoiy ARS and had undertaken a program to determine

whether those differences would exceed design stress allowables. 18 NRC at

525. The Board further found that this evaluation identified no exceedances.

l_d . Accordingly, it correctly concluded that the remaining Staff review was e

merely confirmatory.

Finally, the piping analyses conducted by LILCO included 30 repre-

sentative systems. 18 NRC at 52G; PID at 387 (F-66). The Staff's review of

these analyses revealed no stresses or support loads which exceeded or failed

code allowables. 18 NRC at 526; PID at 387 (F-67). Nevertheless, the Staff

requested LILCO to perform what it viewed as a confirmatory analysis of a 100

percent of all piping systems attached to three locations on the containment

wall. Id. The Board's acceptance of the' Staff's characterization of this re-

quest,18 NRC at 526, has an adequate factual basis.

The County's second concern about Contention 21 is nothing more

than baseless speculation. Suffolk County has totally failed to explain why

the testing "has not been done to any satisfactory degree." See SC Brief at

119. It has failed both in testimony and in cross-examination to indicate any

.. .

.
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deficiencies in the testing procedures or the reported results. See 18 NRC at

522-23.

IX. CONTENTIONS SC 27/ SOC 3: POST ACCIDENT
MONITORING / REGULATORY GUIDE 1.97

This contention concerns LILCO's compliance with Regulatory Guide

1.97, Revision 2,"" with respect to four of the variables listed in the guide.

Significantly, the County does not challenge the substance of the Board's

ruling that LlLCO does have adequate instrumentation to monitor each of the

variables in question.- 18 NRC at 534-35.

The County complains that insufficient information exists to deter-

mine LILCO's compliance with Regulatory Guide 1.97. SC Brief at 120. As

noted above, the Board did find persuasive evidence that, for the four vari-

ables in dispute, LILCO had adequate monitoring equipment installed at

Shoreham to meet the insent of the guide. That the Staff did not present tes-

timony on these individual items is of. no . moment since nothing suggests that

LILCO's evidence was not credible and persuasive. Importantly the NRC

Staff did testify that designs reviewed under the Standard Review Plan pres-

ented no undue risk to the public health and safety. PID at 424-25 (H-15).

Thus, there was ample basis to conciude that this contention raised no valid

safety concern.

"2" Instrumentation for Light-Water Cooled Nuclear Power Plants to Assess
Plant and Environs Conditions During and Following an Accident," Dec.1980.

_ _ _ _ _
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In addition, a finding of compliance with Regulatory Guide 1.97 is

not necessary prior to licensing Shoreham. In SECY 82-111, the Commission

approved a flexible schedule for implementing Regulatory Guide 1.97. "8 PID

at 420-21 (H-8 r, -9) Thus, the Commission made a decision that the imple-

mentation of Regulatory Guide 1.97 need not be tied to a specific date or

event (such as licensing the plant). It follows that the Licensing Board was

bound by the Commission's guidance and was not required to find that LILCO

had met Regulatory Guide 1.97 prior to issuance of an operating license.

Once again, Suffolk County's real complaint is with the state of existing law,

and once again the County inappropriately wants this Board to make new law.

X. CONTENTIONS SC 28(a)(VI)/ SOC 7A(6):
SAFETY RELIEF VALVE TESTS AND CHALLENGES

The County appeals the Board's decision that LlLCO has complied

with NUREG-0737, item II.K.3.16, " Reduction of Challenges and Failures of

Relief Valves -- Feasibility Study and System Modifications." Although the

SC Brief is confusing, it appears to focus on two related arguments:

(1) LlLCO has not complied with item ll.K.3.16 in that credit was taken for

reduction in SRV failures as well as challenges, SC Brief at 122, and (2),

even if reduction in failures can be considered, 'LILCO cannot take credit for

the use of two-stage Target Rock valves for this purpose because the deci-

sion to use them pre-dated NUREG-0737, id. at 123. Neither claim has merit.

"'This flexibility was incorporated into Supplement 1 of NUREG-0737.
PID at 421-22 (H-10). A schedule for Shoreham has now been submitted to
the NRC by LILCO. PID at 422 (H-11).

.- . - _ - - - ,- ._ - - _ - . - . - -. .
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In its first argument, SC mischaracterizes the requirements by

stating:

A key issue litigated in Contention 28 was whether g
LILCO's calculated order of magnitude reduction in-
cluded only a reduction in SRV challenges as required
by Item li.K.3.16 or if it combined a reduction in both

SRV challenges and SRV failures.

SC Brief at 122 (emphasis added). For this, the County relies on a literal in-

terpretation of a statement in item II.K.3.16 that " challenges to the relief

valve should be reduced substantially (by an order of magnitude)." Id. But

~ the title of item II.K.3.16 clearly refers to the reduction of failures as well as

challenges, and Staff witness Hodges, who drafted this NUREG item, testified

that its goal was a reduction in stuck open relief valve (SORV) events, which
,

could be achieved by reduction of either challenges or failures.'' PID at 408

(G-27), 409 (G-30), 410 (G-34) . This was also the interpretation on which

generic BWR ~ Owners Group'. evaluations were based. See PID at 407 (G-25).

Thus, .the Licensing Board properly found that item li.K.3.16 seeks "to re-

~ duce SRV failure," which LILCO has done. 18 NRC at 531.

"'SC quotes out of coatext the Board's statement that the Commission has
not formally approved this interpretation is out of context. SC Brief at 123.

- The Board noted this fact but concluded that testimony given on the intent of
item Ill.K.3.16 was still persuasive. 18 NRC at 531. Moreover, Staff witness
Hodges testified that he was not aware of, and did not believe there to be any
basis for, any: differing opinion within the Commission or the Staff as to the
intent of item II.K.3.16 from that which he expressed. Tr. 8613-15. In this
regard, the County seems to have changed its position. In its proposed
opinion, SC' stated in reference to LILCO's interpretation that "[t]he Board is
inclined to accept this ' position', ' based upon-testimony of the Staff member
who drafted this requirement." SC Proposed Opinion, dated Jan. 31, 1983,
'at 49.

___ __ __-___ _
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Perhaps in recognition of the weakness of its first argument, SC's

second claim is that the use of two-stage Target Rock valves is not a

" change" for Shoreham and thus does not comply with NUREG-0737. 2" SC

Brief at 123-24. But, first, the Staff concurred with LILCO's response to

item II.K.3.16, including credit for the use of two-stage valves. PID at

408-09 (G-26 to -30). Second, Shoreham's use of two-stage valves does in

effect constitute a " change" from the three-stage valve configuration that was

the typical configuration in use at the time NUREG-0737 was published, and

therefore was the benchmark for the BWR Owners Group Study. PID at 411

(G-36 r, -38) . The two-stage valve was considered a new design in

N U REG-0737. Boseman et al. , ff. Tr. 7959, Attachment 1, at II . K.3.16-2.

The County also implies that the performance of two-stage Target

Rock valves will not lead to the order of magnitude reduction in SORV events

that LlLCC has calculated. SC Brief at 124 n.60. The County fails to ac-

knowledge, however, that neither the Hatch 1 nor Browns Ferry 2 events re-

ported in Board Notification 82-79 were related to SORV concerns. As the

record shows, these evonts related to set point drift, a minor generic problem

for all SRVs, not to item II.K.3.16. 18 NRC at 531-32; PID at 412-13 (G-39

to -42).

2" Carried to its logical conclusion, this argument would hold that a plant
which had achieved maximum reduction of challenges and failures prior to,
and indepenaent of, NUREG-0737 could never comply with item II.K.3.16.
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XI. LOW POWER LICENSE

A. NO SUPPLEMENTAL IMPACT STATEMENT IS REQUIRED

Suffolk County argues that the NRC must prepare a Supplemental

Environmental Impact Statement (EIS) to assess the environmental costs and

benefits of licensing Shoreham for low-power operation. 2" This position is

unfounded.

The County alleges that low-power ope. ration, followed by abandon-

ment, is a " foreseeable alternative" to full-power operation for NEPA purpos-

es. This is, of course, directly contrary to Pacific Gas and Electric Co.

(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-728,17 NRC 777

(1983):

Low power testing, unlike full power operation, is
not intended to produce electrical power, and it is,

not an alternative to full power operation.

Id. at 794. Indeed, Diablo Canyon holds squarely that an Els or EIA is not

required for a low-power license.

What the County really means is that low-power operation followed

by abandonment is a possible consequence (that is, a possible environmental

impact) of a low-power license. Though correct, this obseivation is without

1"At pages 124-25 cf its brief, in note 61, Suffolk County " reasserts" its
objection to-the Commission's construction of its regulations "to permit low
power. operation even in circumstances where full power operation cannot be
predicted. " ( As Diablo Canyon suggested, these circumstances occur every
time 10 CFR S 60.57(c) is used.) This " reassertion" is, of course, without
force in this appeal, since the Appeal Board cannot reverse the Commission.

1
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legal significance. All that Suffolk County is saying is that in its opinion it

has a better chance of preventing Shoreham from being licensed than other

intervenors have had in other NRC cases such as Diablo Canyon. Hence, ac-
,

cording to the County, there is in this case a greater probability that the

consequence of abandonment after low-power operation will occur. This in

turn would alter the cost-benefit calculus.

There are three reasons why this argument is wrong. First, as a
o

practical matter the County's argument, if successful, would call for a finding

of fact as to the likelihood of success on the merits on the full-power issues

in every contested proceeding for a low-power license. In this case it would

require one licensing board (the board whose decision is at issue in this ap-

peal) to estimate the likely resolution of the dozens of offsite emergency plan- e

ning issues, which are being decided by a different licensing board. The

NRC rngulations and caselaw contemplate no such finding for low-power li-

censes.

Second, even if such a finding were called for, neither a licensing

board nor the Appeal Board could make the finding the County wants in this

case in light of the guidance that the full Commission has provided. Suffolk

County has argued many times that an operating license must be denied be-

cause the County (and now the State) are not participating in emergency

planning, requiring the applicant to implement a " utility plan" instead. The

Commission has refused to rule that an acceptable utility plan is an impossi-

bility, Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),

CLI-83-13, 77 NRC 741, 743 (1983), and has said that the difficult emergency
,

planning issues in this case do not appear to be categorically unresolvable.

.. ..
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~ Suffolk County's argument, if accepted, would lead to endless

reassessments of a project, whenever the ccst projections changed, under the

guise of amending an existing EIS. It is not difficult to imagine a host of

changing factors, including plant costs, need for power, and so forth, that

could be trooped out to show that the benefit side of an EIS analysis was

overstated. "' This expansion of a judicially created cost-benefit require-
2ment " was never contemplated by Congress when it enacted NEPA and

should not be engrafted onto the Act now.2 2 2

Suffolk County's reliance on Essex County Preservation Ass'n v.

Campbell, 536 F.2d 956 (1st Cir.1976), and Warm Springs Dam Task Force v.

2"Suffolk County claims (at page 130 of its brief) that "no reasonable ar-
gument [on the facts) can support operation at low power prior to a final full
power decision." This is nonsense. If no low-power license is issued but full

- power is ultimately approved, what has been lost is the time that could have
been devoted to low-power testing while full-power issues were litigated.
This type of deby costs the utility and the public some $40 to $50 million a
month.

1"See Calvert Cliffs' Coordinating Committee v. AEC, 449 F.2d 1109
(1971).

1'In: addition, the County's suggested cost-benefit analysis is more com-
plex than the County recognizes. First, the County suggests that a decision
declining to grant a low-power license is _ without cost, even if full-power op-
eration is eventually ' achieved. That suggestion is wrong. Deferral of fuel
load and testing until the grant of a full-power license would result in sub-
stantial costs associated with the delay in the commencement of commercial op-
eration. See note 109 above.

Second, the County asserts that, if the plant is abandoned after low-
power operation, loss of the benefit derived from power generation heavily
tips the balance of the cost-benefit scales. The County fails to recognize
that the environmental costs on the other side of the balance -- the costs of
decommissioning and disposing of irradiated fuel -- are also substantially less
with low-power-testing. The balance of the benefit of low-power testing,
even without eventual power generation, and the environmental costs of low-
power operation-is more equally weighted than the County suggests.
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-Long Island Lighting Co. '(Shoreham Nuclear Power Station, Unit 1),

CLi-83-17,17 NRC 1032, .1034 (1983).
_

Third, the consequence that the County foresees (abandonment) is

an economic, not an environmental, impact."' Suffolk County does not dis-

pute that the environmental consequences of low-power operation have been

considered. (They are enveloped by the environmental consequences of full-

power, operation) . Rather, Suffolk County argues that the economic benefits

of the Shoreham plant may be eliminated, since the possibility exists that a

full-power operating license will not be issued. "' As is discussed above,

the County has alleged no changes in environmental conditions. Thus,

Suffolk County has attempted to convert the National Environmental Policy

'Act into a National Economic Policy Act.

mas the Supreme Court noted in its decision in Baltimore Gas t, Electric
Co. v. NRDC, U.S. , 51 U.S.L.W. 4678 (June 6,1983), NEPA has two
-purposes. First, it obliges an agency.to consider the significant environ-
mental impacts of its proposed action. Second, it ensures "that the agency
will inform the public that it has indeed considered environmental concerns in
its Ldecisionmaking' process." 51 U.S.L.W. at 4680 (emphasis added).

In another decision, the . Court elaborated on the considerations NEPA
~

requires. In Metropolitan Edison Co. v. People Against Nuclear Energy,
U.S. , 51 U.S. L.W. 4371 -( April 19, _1983), the Court stated:

The theme of $ 102 [of NEPA) is sounded by the adjective
"' environmental": NEPA does not require the agency to as-
sess every impact or effect of its proposed action, but only
the impact or effect on the environment.

_51 U.S.L.W. at 4373 (einphasis in original). Thus, the Court has made clear
that,it is the environmental consequences 'of an action that are of concern
under NEPA.

"'Suffolk County's reliance on 40 CFR S 1502.9(c)(1)(ii) of the CEQ
guidelines is without merit, since~ that subsection specifically refers to new

. circumstances or information relevant to " environmental" concerns.

..
.

_ _ _ _ _ _ - _ _ _ _ _ _ _ _ _
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Gribble,'621 F.2d 1017 (9th Cir.1980), is misplaced. Both cases involved

p'otential changes in environmental effects. In Essex County the moratorium

on the expansion;of I-95' south of Route 128 could have affecte.d the alterna-

tive to expanding,the highway segment in question, perhaps requiring a

smaller expansion ,w;ith corresponding lower environmental effects. In Warm

. Spring:;, the changed circumstances involved discovery of a potentially more

severe fault line near a dam. After reviewing the facts, the court concluded

that a supplemental Els was not required. -

B. A. LOW POWER LICENSE SHOULD ISSUE
ONCE THE DIESELS ARE APPROVED

- On pages 130-31.of its brief, Suffolk County argues that the Board

has discretion to stay consideration of LILCO's application for a low-power li-

: cense, given the "special" facts of this case. The County says that it agrees

with the conclusions in the State of New York's brief and that the Licensing

Board " failed to consider many| other factors." SC Brief at 131. Again the

County's position is unfounded.

First the "special facts" that exist are the same ones that were be-

fore the full Commiss, ion when it issued CLI-83-17, in which it decided that

"the' present uncertainty bbout whether the agency's offsite emergency pre-

paredness requirements can be made for full-power operation would not, in

- - and of itself, bar,the grant of a . license for low-power operation under 10 CFR
'

.550.57(c)". Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit

,

1),j CLI-83-17,17 NRC 1032,1033 (1983). Second, Suffolk County offers no
.

igal / argument to support its view, appare.. < choosing to rely instead on

New _ York's;brief, which we will address below..,

.-
, ._

.
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Third, Suffolk County's claim that the power from Shoreham wr' not

be needed for at least 10, and perhaps 15 more years, is improper. SC cites

nothing in this record to support its claim. Suffice it to say that, if the na-

ture and immediacy of the need for Shoreham were to be determined on the

basis of competent testimony, sworn and cross-examined, this County cllega-

tion could not withstand scrutiny. Shoreham is needed now.

C. THE GOVERNOR'S BRIEF

The Governor of New York filed a brief in this appeal limited to ar-

guing that, notwithstanding the Commission's regulations 10 CFR S 50.47(d)

and S 50.57(c), a low-power license should not be issued until the offsite

emergency planning issues have been fully resolved.

The flaw in the Governor's argument is that it is a challenge to the

regulation,10 CFR S 50.47(d), and to the Commission decision cited above,

CL1-83-17,17 NRC 1032 (1983). Indeed, the second sentence of the Gover-

nor's brief recognizes this:

In a June 30, 1983 decision, the Nuclear Reg-
ulatory Commission explicitly recognized that the
low power license for the Shoreham plant could be
issued despite the " difficult" emergency planning
issues which this case presents and "the existing
uncertainties about off-site emergency planning."
Long Island Lighting Company (Shoreham, Unit
1), CLl-83-17, 17 N RC (J u ne 30, 1983) .

Governor's Brief at 1-2. The rest of the Governor's brief, however, is sim-

ply an argument that this Board should not follow the Commission decision.

But an Appeal Board cannot depart from the Commission's guidance.

.. .. . ..
- _ _ _ _ _ _ _ _ _ _ _ _
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The Governor gives thrae reasons why a low-power license should
'

not be issued. The first is that a low-power license is being " explicitly

sought.in the context of a full power hearing at which many full power issues

have been heard ^and becided." Id. at 3. The Governor's argument is that

since LILCO proceeded under .10 CFR S 50.57(c), the traditional way of ap-
~

'

. plying for 'a' low-power license, instead.of under the new statute 42 U.S.C.
~

S 2242, ' deciding _the low power issue separately is somehow inappropriate and
_

S 50.47(d)- does not really: apply. There is, of course, nothing whatsoever to

support -this' notion.'112 ' There 'has never' been any' doubt that the term "op-
~

erating ' license authorizing;only fuil loading and/or low power operations" in

S 50.47(d) refers to low-power licenses issued under S 50.57(c).

The second reason the' Governor gives is that, even if S 50.47(d) is

followed, it. requires the resolution of certain offsite issues before the low-

power license'can be granted. These are issues involving certain "offsite el-

ements" of the ' utility's onsite emergency plan. See 47 Fed. Reg. 30,232,

-30,234 (1982). LWhat the Governor overlooks is that an opportunity to litigate

those offsite issues was provided. The Governor concludes otherwise, but -

only because of a serious misunderstanding-of what has occurred in this pro-

ceeding. '

.12"Moreoveri.~t'he Governor's argument is inconsistent. On the one hand>

he argues that LILCO should have proceeded under 42 U.S.C. S 2242 if it
wanted a: low-power license prior to resolution of offsite emergency prepared-
ness issues. On the other hand he' argues that, under S 2242, Congress
"makes no distinction between off-site and on-sito emergency preparedness in
the context of low power operating licenses," Governor's- Brief at 4, and that
on-that ground too the approval of a low-power' license despite the pendancy
of' difficult off-site emergency preparedness issues flies in the face of express
legislative intent, id. at 4-5.

,
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In the first place, the offsite elements that are ripe for decision at

the low-power stage are only the offsite elements of the applicant's emergency

plan-- the applicant's onsite plan. 47 Fed. Reg. 30,234 (July 13,1982).

And, if one thing is clear about what was put into issue in " Phase 1" of this
.

proceeding, it is that the applicant's plan was. Also subject to adjudication

in Phase I were all offsite planning issues that could be resolved without the

County's offsite plan being completed, (e_.3., issues about the siren system,

which was already installed.) As discussed in prior pages, it was the

Board's contempla. tion that the issues to be resolved early were those that

might have to be decided in order to rule on an application for a low-power

license. ' When the Board made this clear, the State, a party to the proceed-

ing, was silent. The intervenors submitted numerous contentions on the ap-

plicant's plan, including contentions 'about such things as communications to

offsite agencies, traffic congestion impeding offsite agem,ies from getting to

the site, and the warning sirens. The State raised no contentions and ex-

pressed no concerns.

The County defaulted on all its Phase I contentions. When the

Board found it in default, the State remained silent. Then, when LILCO filed

an application for a low-power license, the County attempted to raise new

contentions, claiming them to be about "offsite elements" of the applicant's

plan. These proposed contentions were denied in the Board's Memorandum

.and Order Denying Suffolk County Motion for Leave to File Contentions Re-

garding Onsite Emergency Planning, Long Island Lighting Co. (Shoreham Nu-

clear Power Station, Unit 1), slip op. ( Aug. 5, 1983) . Again, the State re-

mained silent.

- . -, . . . . . - - -. . - - . - . - - ,
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Thus, when the Governor's brief says, at page 6, that "all off-site
"

~ emergency planning issues have been deferred" to Phase ll, it is simply

.. w ron g . See also_ Governor's Brief at 8. There was ample opportunity to liti-

. gate the "offsite elements" of the applicant's onsite plan. The State passed

- = the opportunity by, and the _intervenors gave it up by default.113

-The third reason that the Governor gives is that the proceeding has

become entangled in " unnecessary procedural complexities." Governor's Brief
.

at 8. Here the Governor quarrels with the Licensing Board's decision to hold

the -intervenors in default for defying the Board order to proceed to litigation

by the initial use of evidentiary depositions. The Governor's argument is

misguided for a number of reasons.

First,' the State of New York, while a full party to the proceeding,

'said n'othing about' the Board's decision at the time, nor for many months

thereafter. .lt is too . late for the Governor to come now to this Appeal Board

.and complain of an error that it failed to say anything about at the time.

Second, the Governor misunderstands the role of the Licensing

Board. in NRC proceedings. He implies that the result of the intervenor's de-

fault was to leave important emergency planning issues unreviewed. In fact,

| 22'The Governor also makes a number of observations about the NRC
emergency planning ' regulations that are for the most part inaccurate. For
example,~ he says that offsite emergency preparedness issues are more impor-

.

tant than other issues (because they are the "last resort" by which the public
.

'is protected), that offsite planning should be more intensely scrutinized than
other safety issues, and that offsite emergency planning ir the only safety-

system that protects the public and not the nuclear plant. Governor's Brief
:at 6-7. 'In fact, the primary means of ensuring safety is to build a safe
plant;; emergency planning is an additional layer of protection, an extra mea-
sure of " defense in depth,'" added to help effect dose savings in the ex-
tremely unlikely event that all of the other safeguards fail.
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all that the default did was to relegate the Phase I issues to the NRC Staff for

resolution. In fact, the Staff has continued to deal with the emergency plan-

ning issues under the applicant's onsite plan, and LILCO in December suc-

cessfully completed an NRC inspection on the onsite plan. The Governor fails

to grasp-that a licensing board at the operating license stage, by and large,.m

proceeds on the basi.s of issues raised by the parties. If no party raises an

issue, or the parties decide not to pursue their issues as the intervenors did

in tHs case, then the Licensing Board's role is, generally speaking, at an

end.
.

Moreover, the implication in the Governor's brief that dismissal of

the intervenors from Phase I was too harsh and not in the public interest ig-

nores the reason for imposing the sanction. The fact of the matter is that the

intervenors were in open defiance of a Licensing Board order and refused to

give any legal basis for their defiance, simply calling the Board's action "un-

lawful" without any supporting analysis and declining to accept the Board's

offer to facilitate interlocutory review of that allegedly unlawful action. As

the Board rightly observed, it would have been irresponsible for it to have

allowed such behavior, for that would have encouraged such behavior in the

future.

CONCLUSION

For the reasons set out above, the County's and Governor Cuomo's

exceptions lack merit. As to them, the Partial initial Decision should be af-

firmed.

. .. - _ _ . _ _ _ . - . .
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Respectfully submitted,

LONG ISLAND LIGHTING COMPANY

* ' r~",. . ,,,,, ,,
James N. Christman
Anthony F. Earley, Jr.
Hunton 0 Williams
707 East Main Street
Post Office Box 1535
Richmond, Virginia 23212
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