RELATCL CENCE DOCKETED

:_"ZUD{‘_

B4 M 12 M s6
UNITED STATES OF AMERICA i
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safecty and Licensing Board

In the Matter of

Docket No. 50-322-0L-3°
(Emergency Planning)

LONG ISLAND LIGHTING COMPANY

(Shoreham Nucleaf Power Station,
Unit 1)
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SUFFOLK COUNTY MEMORANDUM IN OPPOSITION
TO LILCO'S SUMMARY DISPOSITION MOTIONS
ON CONTENTIONS 24.B, 33, 45, 46 AND 49

LILCO has filed separate Motions for Summary Disposition of
five contentions -- 24.B, 33, 45, 46 and 49. Each motion is very
brief (less than five pages) and merely repeats, in a narrative

format, the statements of material facts as to which LILCO con-

tends there is no di .pute, which are annexed to each motion.

Those statements are also repeated. usually word for wcrd, in
Affidavits attached to the motions. LILCO also submitted a
Memorandum of Law in support of its motions on Contentions 45, 46
and 49. No sucn memorandum was submitted by LILCO with respect to
the motions on Contentions 24.B and 33.

This memorandum sets forth the basis of Suffolk County's
opposition to all five LILCO motions, and the County's response to
LILCO's Memorandum of Law. Annexed hereto are separate Statements
of Material Facts as to Which There Exist Genuine Issues to Be

Heard concerning each of the contentions at issue.



We first discuss cach of IILCO's Motions, and then we address

LILCO's Memorandum of Law relating to Contertions 45, 46 and 49.
At the vuiset, however, ithe Cuunty hiyhlighis several
matters. Firs:, LILCO, as the proponent of the instant motions,
has the burden of demonstrating the absence of any genuine issue
of material fact. 1In this regard, the record must be viewed in
the light most favorable to Suftolk County, the opponent of the

motions. See C.eveland Electric Illuminating Co. (Perry Nuclear

Power Plant, Units 1 and 2;, ALAB-443, 6 NRC 741, 753 (1977);

Dairyland Power Cooperative (LaCrosse Boiling Water Reactor),

LBP-82-5€, 16 NRC 512, 519 (1982).

Second, the County in opposing LILCO's motions is not sub-
mitting affidavits. It is not required to. 10 CFR § 2.749(a).
The County demonstrates hereafter that while it does not contest
the specific factual assertions of LILCO, these assertions are
often irrelevant and, more important, do not in fact come to grips
with the contentions. Thus, as demonstrated hereafter, even
assuming the correctness of LILCO's "material facts," there exist
other facts which are in dispute and whi~» are material to the
contentions. Thus, the LTLCO motions musc be denied.

« Respose to LILCO's Motions

A5 Contention 24.B

LILCO's Motion concerning Contention 24.B suffers from three
basic defects: first, LILCO mischaracterizes the documents it
asserts constitute "agreements"; second, LILCO ignores several of
the factual issues raised in Contention 24.B and fails to demon-

stre-e how they are addressed in the purported "agreements"; and,



third, LILCO ignores the legal issues raised in Contention 24.B
and fails to demonstrate that the Board can make the findings
necessary to entitle LTLCO to a decision as a matter of law.

1. LILCO mischaracterizes the documents
it asserts constitute "agreements"

The letter dated August 10, 1983 from David Schweller to
Charles Daverio, which is relied upon by LILCO as its "agreement"
with DOE-RAP, states merely that DOE~RAP "will respond to regquests
for radiological assistance." It neither states nor implies that
DOE-RAP employees will fulfill all the roles assigned to such
individuals in the LILCO Plan, or that all the functions and ser-
vices assigned to DOE personrel in the LILCO Plan will in fact be
performed or provided by DOE personnel. While the Schweller
letter may reasonably be characterized as an "agreement" for DOE
to do something if requested to do so in the event of a Shoreham
emergency, it cannot be characterized as an "agreement" for DOE to
do what LILCO has asserted in its Plan will in fact be done by
DOF. Thus, while the Count’’ does not contest LILCO's assertion
that the Schweller letter is a copy of an agreement with the
Department of Energy (see Statement of Material Facts as to Which
LILCO Contends That There is no Genuine Issue to be Heard on
Contention 24.B, para. 1, and Weismantle Affidavit, para. 1), the
document itself belies the accuracy of LILCO's characterization
that the agreement is "for performance of services required as
part of the offsite response" under the LILCO Plan. Thus, LILCO
clearly has failed to meet its burden under Section 2.749 to

demonstrate that there is no genuine issue of fact.




Furthermore, the Schweller letter contains a provision which

explicitly contradicts the assertions in the LILCO Plan concerning
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weller lette
states:

DOE radiological assistance willi be limited to

advice and emergency action for the control of

the immediate hazards to health and safety.

Radiological emergency assistance will be

terminated as soon as the emergency situation

is under control. Thereiore, responsibility

for post-incident recovery, including further

action for the protection of individuals and

the public health and safety, should be

assumed by the appropriate Federal, State or

local government, or private authority as soon

as the emergency conditions are stabilized.
The LILCO Plan explicitly assumes that DOE personnel will perform
several functions throughout the emergency (i.e., both before and
after emergency conditions may be "stabilized"), and assumes con-
tinued DOE personnel involvement during reccvery and reentry,
since the Recovery and Reentry portion of the LILCO Plan is depen-
dent upon the availability of dose projection information to be
provided by DOE-RAP. See Plan at 2.2-3; 3.6-4; 3.6-8; 3.9-1;
Section 3.5; OPIPs 2.1.1 at 21-24; and 3.10-1, all of which are
included in Attachment 1 hereto. Thus, the Schweller letter
states tnat DOE in fact will not perform several of the functions
assigned to DOE by LILC) in its Plan.l/

The proposal submitted by Impell to LILCO and the purchase

order related to that proposal, which, LILCO asserts, constitute

l/ See also Attachment 5 to the LILCO Motior for Summary
Disposition on Contention 45, at 5, which states "it should be
noted that RAP serves an emergency functici and that it would not
normally be involved in extensive decontam.nation or other
recovery activities."



an "agreement" by Impell to fil'! the position of Radiation Health
Coordinator, suffer from similar defects. See discussion in
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establish that a proposal and a purchase order constitute an
"agreement" as reguired by NUREG 0654 Sections I1I.A.3 and II.C.4,
particularly when such proposal and purchase order are not con-
tained in the LILCO Plan that has been submitted to “)1is Board --
i.e., Revision 3. Thus the County contends that the fact asserted
by LILCO =-- that the "agreement" with LILCO "will be included in
future revisions" of the LILCO Plan (see LILCO Statement of
Material Facts ... on Contention 24.B, para. 5) is not relevant to

the resolution of Contention 24.B.

2. LILCO ignores several factual issues
raised in Contention 24.B

Contention 24.B plaialy states on its face that LILCO has
tailed to obtain agreements "which identify the services to be
provided, the criteria for their implementation or the arrange-
ments for exchange ~f information, or which obligate them to per-
form the functions for which they are relied upon by LILCO." In
its motion ard attachments thereto, LILCO completely ignores this
portion of Contention 24.B. LILCO has provided no evidence, or
even discussion, <f how the documents it characterizes as
"acreements" address those matters. Accordingly, since LI1LCO's
motion does not even address portions of the contention, it
clearly is not entitled to summary disposition.

In fact, as is plain from a review of the purported "aaree-

ments," neither the Schweller letter nor the Impell proposal



contains such information; if anything, based on that fact (which

is not disputed by any materials submitted by LILCO), summary

disposition on Contention 24.B should be granted to Intervenors.
In any event, it certainly cannot be suggested that there are no
facts material to Contention 24.B in dispute. The LILCO motion
simply ignores the factual issues that are raised in that conten-
tion. There is, thus, a genuine issue of fact concerning whether
the purported "agreements" identify the services to be provided,
the criteria for their implementation, arrangements for exchange
of information, or obligate DOE-RAP or Impell to perform th2 func-
tions for which they are relied upon by LILCO. See attached
Statement of Material Facts as to Which There Exist Genuine Issues
to be Heard Concerning Contention 24.B for a complete listing of
the facts at issue which remain in dispute and whicnh must be re-
solved by the Board before it can rule on Contention 24.B

3. LILCO ignores the legal issues raised
in Contention 24.E

LILCO's motion quotes the sections of 10 CFR which are refer-
enced in Contention 24.B and asserts -- without discussion, ex-
planation, argument, or legal analysis -- that its purported
"acreements" "satisfy the reguirements" of those sections and
NUREG 0654 Sections II.A.3 and I11.C.4. Clearly, LILCO's bald
assertion fails to constitute the demonstration required for sum-
mary disposition under 10 CFR § 2.749. LILCO has failed to demon-
strate how its purported "agreements" meet any of the specific
requirements of the regulations which it references in its motion;

in fact, as noted in part 2 above, the documents relied upon by



LILCO on their faces [ail to meet the requirements of Section
I1.A.3 of NUREG 0654 since they do not include the identification
of services to be provided, criteria for their implemen*:ztion,
arrangements for exchange of information, or an obligation to
perform the functions relied upon by LILCO.

Furthermore, LILCO's motion must fail because LILCO has not
demonstra‘~d that the documents it characterizes as "agreements"
permit a finding that the LILCO Plan or the protective actions
contemplated therein can or will be implemented as required by 10
CFR § 50.47(a) (1) and NUREG 0654, Sections I1I.J.9 and J.10.
Indeed, the purported "agreements" relied upon by LILCO raise a
substantial issue of material fact, since they do not obligate DOE
or Impell personnel to perform the functions LILCO assumes will be
performed, and which are necessary for the proposed implementation
of the LILCO Plan. Without such agreements, there can be no
finding of reasonable assurance that the LILCO Plan complies with
Sections 50.47(b)(9), 50.47(b)(10) or 50.47(b)(11l) which are cited
in Contention 24.B. LILCO thus has failed to establish a legal
basis for summary disposition in its favor on Contention 24.R.

B. Contention 33

LILCO's motion for summary disposition of Contention 33 is
based on one argument: in LILCO's view the contention "is predi-
cated upon an erroneous interpretation »f NUREG 0A54, § II.F.l1.d4."
LILCO Moticn at 3 and 4. LILCO asserts in its motion that the
ref2renced section of NUREG 0654 "does not require ccmmunications
between the Shoreham facility and the DOE~RAP field monitoring

teams; instead it reguires communications between the Shoreham




facility and the licensee's, i.e., LILCO's radiological monitoring
teams." LILCO Motion at 3.

LILCO provides no legal or other basis for its assertion
concerning the interpretation of Section II.F.l.d of NUREG 0654.
In fact, the provisions of that section and common sense make
clear that LILCO's interpretation is in error.

Section F of NUREG 0654, entitled "Emergency Communications,”
sets forth the criteria for satisfying the planning standard that
there exist provisions "for prompt communications among principal
response organizations ...." Criterion l1l.d cited in Contention 33
states that each plan shall include:

d. Provision for communications between the

nuclear facility and the licensee's near-site

Emergency Operations Facility, State and local

emergency operations centers, and radiological

monitoring teams.
The introduction to Criterion 1 states that plans must include
"titles and alternates for both ends of the communication links,"
that there shall be "establish[ed] reliable primary and back=-up
means of communication," and that "systems should be selected to
be compatibhle with one another."

The language in subpert F.l.d contains no statement or even

implication that it only refers to communications between the

nuclear facility and the licensee's radiological monitoring teams

provided for under the licensee's onsite emergency plan. To the
contrary, the requirement is for communications between the

nuclear facility and: (1) the licensee's EOF; (2) cffsite



BOC‘ssg/ and (1) radiological monitoring teams. There is no basis
for LILCO's assertion that the requiremeat in subpart F.l.d is
limited only to communications between the Shoreham facility and
the LTLCO radiological monitoring teams. That subpart plainly re-
quires that there be communications between the facility and all
radiological monitoriag teams relied upon for implementation of
the Plan, as well as communication links between offsite EOCs and
monitoring teams.

Finally, the interpretation proposed by LILCO would be illog-
ical, despite LILCO's argument that offsite monitoring teams "by
design operate independently of the LILCO monitoring teams." The
mere fact that such teams are intended to operate independently
does not support an argument that there is no need for communica-
tions between those teams and personnel who are directing the
emergency response (i.e., those in command and control at the EOC)
or personnel familiar with plant conditions (i.e., those at the
Shoreham facility). Indeed, the fact that there are licensee
monitoring teams as well as "independent" non-licensee teams indi-
cates a desire that input from bolh groups be available Lo persons
responsible for directing and implementing the emergenéy response.
To suggest that such individuals only need to be able to communi-
cate with the licensee's, as opposed to the "independer.t" teams,

makes no sense and is without basis in NUREG 0654.

2/0f course NUREG 0654 refers to State and local emergency
operations centers since plans for every other licensing
proceeding have been sanctioned and are to be implemented by State
and local governmental entities. 1In this case, however, the LILCO
EOC is proposed as a substitute for State and local EOCs.



LILCO has also failed to establish in its motion that there
are no material facts in dispute concerning Contention 33. As it
did in its motion concerning Contention 24.B, LILCO ignores

factual issues that are explicitly raised in Contention 33, as

well as legal issues that are raised in that contention. Specifi=-

cally, the contents of the Affidavit of William F. Renz in support

of LILCO's motion fails to address any of the following facts, all

of which are plainly at issue in and thus material to Contention
33:

1. Whether there are any means of direct
communication between the Shoreham facility
and DOE-RAP monitoring teams.

2. Whether there are any means of direct
communication between the EOC and DOE-RAP
monitoring teams.

-, Whether the Plan provides for any
radio communications between DOE-RAP monitor-
ing teams and the EOC or between such teams
and the Shoreham facility.

4. Whether the LILCO proposal for one
means of communications between DOE-RAP moni-
toring teams and the Brookhaven Area Office,
and a separate means of communications between
the EOC and the Brookhaven Area Office consti-
tutes an adeguate means of communications
between the EOC and DOE-RAP monitoring teuams.

5. Whether the so-called "provisions at
the EOC for the DOE-Brookhaven Area Office
personnel,” which are not .dentified in the
Plan or in the Renz Affidavit, include any
means of communications with DOE-RAP field
monitoring teams.

6. Whetner the po.sible movement of
DNE-Brookhaven Area Office personnel "to
arother location outside the EPZ" if the
Brcokhaven Area Office were evacuated provides
any means of communications between DOE-RAP
monitoring teams and the EOC or the Shoreham
facility.
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7. Whether the alleged "mobility" of

"DOE's communications apparatus" constitutes

the provision of communications between DOE-

RAP field monitoring teams and the EOC or the

Shoreham facility.
Thus, even assuming the truth of the facts asserted in Mr. Renz'
affidavit.él such facts do not pa2rmit a finding that there are no
issues in dispute that are ne.essary to a ruling on Contention 33.
On the contrary, each of the facts listed abcve must be resolved
by this Board before it can make a ruling on Contention 33.

Clearly, LILCO has failed to establish that the pr _visions of

the LILCO Plan satisfy the requireients of NUREG 0654 Section
II.F.1l by including reliable primary and back-up means of communi-
cations between the DOE-RAP field monitoring teams and the
Shoreham facility and the EOC. LILCO has also failed to establish
that there is no dispute as to whether a finding that appropriate
offs. e accident ard dose assessment actions, including those
necessary to determine the appropriate protective action recom-
mendations, can or will be taken promptly. Such findings are
neces=ary in order to determine that LILCO complies with 10 CFR §§
50.47(b) (%) and 50.47(b)(10), an issue explicitlv raisea in
Conteition 33, which must be resolved by the Board before it can

rule on Contention 33.

e Cor+ention 45

In its motion concerning Contention 45, LILCO relies pri-
marily on a general description of the DOE-RAP program contained

in a paper (which is Attachment 5 to its motion) for its assertion

3/The County co-tends that the statements in the Renz Affidavit
are either irrelevant or raise additional issues of fact to be
resolved.
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that there are no facts material to Contention 45 in dispute with
respect to DOE-RAP. In making this argument, LILCO ignores the
fact that the general description upon which it relies says
nothing whatsoever about the individuals who are expected to per-
form offsite accident and dose assessment functions under the

LILCO Plan. Indeed, even the statements contained in that general

description =-- that "RAP draws upon ... trained and experienced
++«+ personnel with specialized competence within the overall areas
of health physics, reactor safety, fire protection, public infor-
mation and medicine," "a typical team ... would include appropri-
ate personnel from S&EP's radiological staff," and "other BNL
specialists in the f‘eld of medicine, public information and
security may be included as necessary" -- are not sufficient to
permit a findinjg that the LILCO Plan identifies by title or guali-
fication the DOE-RAP perscnnel who are expected to perform the

offsite accident and dose assessment functicns assigned to DOE-RAP

under the LILCO Plan. See also discussicn in Section II below.

Thus, the following material facts pertinent to Contention 45
remain in dispute:

1. Whether the description of the DOE-
RAP team at page 3.5.2 and Figure 2.1.1 of the
LILCO Plan identifies by title or qualifi-
cation the individuals from DOE-RAP who are
expected to perform offsite accident and dose
assessment functions under the LILCO Plan.

2. Whether the contents of pages 6-7 of
Attachment 5 to the Weismantle Affidavit
include any identification by title or guali-
fication of the individuals from DOE-RAP who
are expected to perform offsite accident and
dose assessment functions under the LILCO
Plan.
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3. Whether the contents of the Impell
proposal satisfies the requirement of NUREG
0654 Section I1I.A.2.a that the personnel who
are expected to perform offsite functions
under the LILCO Plan are identified in the
Plan.

Without resolving these disputed issues, this Board cannot
make the findings required for a ruling on Contention 45 =-- that
is, that LILCO has complied with NUREG 0654 Section II.A.2.a.
Accordingly, LILCO has failel to demonstrate that it is entitled
to summary disposition of Contention 45.

D. Contention 46

Contention 46 raises three issues: (1) whether the Plan
identifies an individual from DOE-RAP or from LILCO's outside
consultant who will be responsible for assuring continuity of
technical, administrative and material resources; (2) whether
DOE-RAP and consultant personnel are capable of providing prompt
and continuous services (24 hour) for a protracted period; and (3)
even assuming adequate initial staffing, whether DOE-RAP and the
LILCO consultant are capable of augmenting initial response on a
continuous basis. All these issues must be resolved in LILCO's
favor before there can be a finding of compliance with 10 CFR §
50.47(b) (1) and NUREG 0654 Sections II.A.l.e and A.4.

LILCO bases its m~tion concerning Contention 46 on (1) an
assertion in the Plan that the "RAP Team Captain will eansure capa-
bility for extended response periods," (2) the general descrip-
tion of the DOE-RAP program referenced above with respect to
Contention 45 (Attachment 1 to LILCO Motion on Contention 46), (3)

a statement in the Impell proposal concerning 24-hour availability



-ld=

of one of the individuals expected to fill the position of
Radiation Health Coordinator, and (4) an assertion that DOE-RAP
activities during the Three Mile Island emergency show DOE's capa-
bility for an extended response. Even if each of these assertions
by LILCO were taken as true, there remain issues of material fact
in dispute that must be resolved before Contention 46 can be ruled
upon.

LILCO's assertion in the Plan that the RAP Team Captain will
"ensure capability" for extended response periods does not con-
stitute compliance with the requirement of NUREG 0654 Section
II.A.4 that the Plan shall specify "the individual ... who will be
responsible for assuring continuity of resources (technical,
administrative, and material)." LILCO does not provide a means by
which this Board could determine that the "capability" which the
RAP Team Captain "will ensure" will constitute the techmnical,
administrative and material resources necessary to implement the

LILCO Plan. See also discussion in Sectiun II belcw. Similarly,

the statement that "the RAP Team Captain"” will ensure such capa-
bility does not permit the Board to determine the title of the
individual in DOE who is expected to be "the RAP Team Captain" who

wou.d implement the LILCO Plan.

And, neither the LILCO Plan nor the Impell proposal contains
information enabling this Board to aetermine the title of an indi-
vidual from Impell who will be responsible for assuring continuity
of technical, administrative and material resources relied upon by
LILCO for implementation of its Plan. Thus, the first issue

raised in Contention 46 remains in dispute.
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The statements contained in the general description of DOE-
RAP, and in the Schweller Affidavit attiched to LILCO's motion
concerning a "sustained response" and the alleged availability of
resources from other DOE contractor facilities, do not provide
this Board with the evidence necessary for a finding that DOE-RAP
is capable of providing prompt or continuous 24-hour services of

the type and nature required under the LILCO Plan for a protracted

period of time. The same is true with respect to the statement in
the Impell proposal that Impell would "provide a primary and four
alternates" and "ensure tnat one of these individuals would be
maintained in a ready status at &«ll times." Thus, the material
fact which forms the basis of the second portion of Contention 46
remains in dispute Adespite the assertions of LILCO in its motion
and attachments thereto.i/

Finally, Contention 46 also raises the factual issue of
whether there is a provision or capability for augmentation of
initial staffing on a continuous basis as required by 10 CFR §
50.47(b) (1) and NUREG 0654 Sections II.A.l.e and A.4, even assum-
ing initial staffing by DOE-RAP and Impell were sufficient.
Neither the LILCO Motion nor the attachments thereto eliminate the
dispute over this factuel issue. There is no indication in the
Plan, or i» the affidavit or any of the other materials submitted
by LILCO that either DOE-RAP or Impell have the capability of

augmenting on a continuous basis any initial staffing of the func-

tions assigned to them under the LILCO Plan.

4/LILCO's statement concerning events during the Three Mile Island
emergency are plainly irrelevant and should be disregarded by the
Board.



Thus, the LILCO motion fails to establish that the Board has

a factual basis, not in dispute, upon which to base a finding that
10 CFR § 50.47(b)(1) or NUREG 0654 Sections II.A.4 or II.A.l.e
have been satisfied by LILCO. Moreover, without the capability of
finding that such requiremei...s have been complied with, the Board
is unable to make the further finding required to resolve
Contention 46 that LILCO hus complied with 10 CFR § 50.47(b)(9).

E. Contention 49

Contention 49 raises several issues concerning the implemen-
tation of OPIPs 3.5.2 and 3.5.3. LILCO's motion fails to address
the factual issues raised in that contention. Therefore, even
taking as true the facts which LILCO contends are not in dispute,
the Board could not rule at this time on Contention 49.

First, in mischaracterizing the contention as challenging the
capabilities of DOE personnel (see LILCO Motion at 2), LILCO
attempts to divert the Board's attention from the issues actually
raised in Contention 49. That contention does not challenge DOE

personnel -- it challenges the LILCO procedures which ide¢ntify the

method tou be used under the LILCO Plan to obtain various caicu-

lated results which are necessary input to protective action
recommendations. Whether it is DOE perscnnel who are expected to
use those procedures, as cpposed to other individuals, 1is

irrelevant. It is the LILCO procedures which are at issue. See

also discussion in Section II below.
Second, LILCO's discussion of certain calculations referenced
in OPIP 3.5.2 (for the plume exposure pathway) ignores the issues

raised in the contention concerning both the data which are
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necessary for such calculations, and specific deficiencies alleced
to exist in that procedure. Furthermore, other than a cavalier
remark that dose projections for the ingestion pathway can be done
at a "leisurely pace" (Motion at 4), and an assertion that calcu-
lations for the ingestion pathway "use similar data to the plume
pathway procedure" (Daverio Affidavit, para. 10), LILCO's Motion
fails altogether to address the fact issues raised in Contention
49 concerning OPIP 3.5.3.

Third, Mr. Daverio's assertions that OPIPs 3.5.2 and 3.5.3
"will be tested by LERO and DOE personnel in NRC/FEMA-clLserved
excrcises," and that "Any problems revealed by those exercises
will be corrected" (Daverio Affidavit, para. 1l2), arc beside the
point and should be disregarded by the Board in ruling on the
pending motion. Clearly, such a statement could be made in
response to every single issue raised by Intervenors in this pro-
ceeding; however, the fact that there may be exercises or plan
revisions in the future cannot be used by a licensee to bootstrap
its way out of litigating specific issues admitted into the pro-
ceeding by the Board. Thus, Suffolk County takes issue with para-
graph 12 in LILCO's Statement of Material Facts ... on Contention
49, and submits that it should bhe disregarded by the Board.

Fourth, LILCO's Statement 11 should also be disregarded by
the Board. That statement -- "The ingestion pathway procedure is
used by numerous emergency response groups around the country" --
even if true, is irrelevant to Contention 49 for the reasons dis-

cussed in Sec.icn (I below.



In sun, even if LILCO's facts were taken as true, fourteen

material issuves remain in dispute and bar this Board from ruling
on Contention 49. The issues are set forth in the Attached
Statement of Material Facts as to which There Exist Genuine Issues
to be Heard Concerning Contention 49 and will not be repeated
here. Without a resolution of each of those facts, this Board
cannot find reasonable assurance that LILCO has complied with 10
CFR § 50.47(b)(9). The LILCO Motion therefore fails to demon~
strate that LILCO is entitled to a ruling in its favor on
Contention 49.

II. Response to LILCO's Memorandum of Law

A. LILCO's Summary Dispostion Motions on
Contentions 45, 46 and 49 Are Improper
Attempts to Obtain Board Reconsideration
of the Admission of these Contentions

As noted above, LILCO has submitted in support of its motions
on Contentions 45, 46 and 49, a "Memorandum of Law" in which it
argues that the County, as a matter of law, is not permitted to
litigate the issues presented in these contentions pertaining to
DOE/RAP. See Memorandum of Law in Support of LILCO's Motions for
Summary Disposition on Phase II Emercgency Planning Contentions 45,
46, and 49, February 14, 1984 (hereafter, the "LILCO Memorandum").
The merits of LILCO's arguments are discussed in Section II.B
below.

However, the County urges this Board not to consider the
LILCO Memorandum at all or the arguments contained therein. The
essence of LILCO's position in the LILCO Memorandum is that the

DOE/RAP portions of these contentions cannot be litigated irn this
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proceeding. However, LILCO has already had the opportunity to
contest the admissibility of these contentions. Thus, it is
entirely improper for LILCO now, more than six months after admis-
eion of ti.ese contentions, to attempt to oppose litigation of
these istues. A brief review of the history of this proceeding
makes clear the impropriety of LILCO's present efforts.

On July 26, 1983, Intervenors filed "Revised Emergency
Planning Contentions." On August 2, 1983, LILCO filed Objections
to Intervenors' "Revised Emergency Planning Contentions" (here-
after, "LILCO Objections”). With respect to Contention 49, LILCO
stated it had "no objection" to admission. LILCO Objections at
51. With respect to Contentions 45 and 46, LILCO interposed the
following opbjection:

The County suggests in these contentions

that the DOE personnel to be provided

under the FRMAP program must be iden-

tified specifically. DOE will respond in

an emergency at Shoreham pursuant to the

letter of agreement between DCE and LILCO

to provide such services (Attachment 2).

It is unnecessary that DOE designate now

the names of people who might respond in

the event of an emergency that may take

place years hence or that may never

happen. Consequently, this contention

should not be admitted.
LILCO Objections at 50. This objection is similar to several of
the arguments now made by LILCO in its summary cisposition motions
cn Contentions 45 and 46.

On August 19, 1983, this Board issued its Speciai Prehearing
Conference Order in which, at page 19, it specifically admitted

Contentions 45, 46 and 49. Although the order contained no



-20-

specific discussion of the LILCO objections to Contentions 45 and
46, the Board noted:

Where we have, without discussion,
admitted a contention over objection of
LILCO or the Staff, the Board has speci-
fically considered ard rejected the
objection.

Agyust 19 Order at 2-3 (emphasis supplied). LILCO had an oppor-
tunity after August 19 to object to the Board's ruling (see 10
C.F.R. § 2.751la(d)), but it did not do so.

Therefore, with respect to Contentions 45, 46 and 49, the
situation is as follows: LILCO agreed to admission of Contention
49; LILCO objected to Contentions 45 and 46 but lost; LILCO failed
to seek timely reconsideration of the Board's August 19 ruling.

If LILCO believed that the County was barred from litigating
Contentions 45, 46 and 49 merely because they involve DOE-RAP as
it now argues in its Memorandum, it should have raised that objec-
tion back in August, when the admissibility issue was addressed.
It did not and it offers no reason for failing to have done so.

It is entirely too late now -- more than 6 months later -- to
argue that those contentions are inadmissible, The Board has al-
ready ruled on the issue and that is the law of the case. Since
this Board has indicated that it will adhere to the "law of the
case" principle (see ASLB Memorandum and Order Denying Suffolk
County Motion for Leave to File Contentions Regarding Onsite
Emergency Planning, August 5, 1983, p. 6), LILCO's untimely effort

to relitigate the admission of these contentions must be rejected.



B. The Board Must Reject LILCO's Arguments

That the DOE-RAP_Program Cannot Be
Considered in T...s Proceeding

LILCO asserts that "an NRC licensing proceeding may not ke
used to litigate the adequacy of the Department of Energy (DOE)
Radiological Assistance Program" and that for this reason, "as a
matter of law," LILCO is entitled to summary disposition on Con-
tentions 45, 46 and 49. LILCO Memorandum at 1. There are several
reasons why this LILCO argument must be summarily rejected.

First, none of these contentions allege an inadequacy "in the
DOE-RAP program." LILCO in its Legal Memorandum asserts baldly
that the contentions do allege such an inadequacy but “ILCO fails
to state with the necessary "particularity" (10 C.F.R. § 2.730(b))
how, in fact, the contentions allegedly assert such an inadeguacy.
In fact, Contentions 45, 46 and 49 allege inadequacies in the

LILCO Plan and proca2dures, & mat’er which clearly is open to lici-

gation under the NRC's rules.

Second, LILCO seems to argue that since LILCO has chosen in
its Plan to rely on the DOE-RAP program for performance of certain
functions necessary to comply with 1P C.F.R. § 50.47(b), the
County is not permitted to challenge LILCO's compliance with NRC
regulations. This LILCO argument means that whenever a licensee
decides to use DOE-RAP assistance, the licensee can unilaterally
remove issues involving such assistance from a Licensing Board's
jurisdiction. This 1is absurd. There is nothing in 10 C.F.R. §
50.47(b) which supports such an interpretation. Further, under

the Atomic Energy Act, an intervenor is specifically entitled to

contest the licensing of a plant and a licensee's compliance with
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NRC regulations. So long as the Intervenor challenges no regula-
tion (10 CFR § 2.758), there is no basis to assert that a
licensee's compliance with a particular regulation is somehow
outside the proper scope of an adjudicatory proceeding.

The NRC's emergency planning regulations are not prescriptive
in terms of how a licensee should attempt to comply with the
Section 50.47(b) planning standards. Rather, the licensee is
afforded flexibility in devising a plan for compliance. The
pertinent question in any adjudication is whether the means de-
vised by the licensee in a particular instance are satisfactory to
meet the regulatory requirements. Many utilities perform all dose
assessment functions themselves, or rely on state or local govern-
ments, without any explicit reliance in their plans on DOE-RAP
assistance. In those instances, the dose assessment issues
clearly are open to litigation. LILCO, however, for reasons that
only it can know, has sought to comply with Section 50.47(b) by a
different means -- by relying solely on DOF-RAP, thereby asserting
that DOE-RAP, in effect, is a part of LILCO's alter ego LERO, and
an integral, front-line part of the LILCO Plan.

The County does not suggest that LILCO is barred from
attempting to meet regulatory requirements by reliance on DOE-RAP.
The County does suggest, however, that it is entitled to challenge
LILCO's compliance with Section 50.47(b), and that LILCO cannot
prevent such a challenge by attempting tc hide behind DOE-RAP.
Moreover, LILCO cannot use its reliance on LCOE-RAP as a method of
foreclosing this Board's examination of LILCO's compliance with

the regulations as raised by Intervenors' contentions. The County



and other intervenors are er..itled to contest LIILCO's compliance

with the regulations; if LILCO seeks to dzmonstrate compliance
thrcugh use of outside entities, that is no basis for arguing that
the County is barred from challenging LILCO's asserted compliance.

In this regard, LILCO cites NUREG 0654, pages 27-28 (LILCO
Memorandum at 3), which states that response plans should contain
provisions for "integration" of DOE-RAP assistance. The NUREG
guidance does not address, however, the complete reliance on DOE-
RAP which is proposed under the LILCO Plan. Further, nothing in
the NUREG prevents an intervenor from c<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>