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On behalf of the nuclear power industry, the Nuclear Energy Institute (NEI)! 18
providing these comments in response to the subject NRC Notices of Proposed
Rulemaking (NOPRs). The industry comments are orgamzed as follows:
Attachment A 1s an Executive Summary; Attachment B provides detailed
comments; and Attachment C provides responses to the Specific Requests for
Comments contained in Section IV of the NOPRs. Because the provisions in the two
proposed rules are substantively identical, we are providing a single set of
comments applicable to each of the proposed rules.

These design certification rulemakings mark the most significant milestone thus far
in the implementation of the NRC's new nuclear plant licensing process --

10 CFR Part 52 -- the process the U.S. nuclear power industry 1s relying on to
facilitate licensing and construction of a new generation of nuclear power plants. In
response to this major licensing reform initiative by the NRC, the industry has put
forward, and the NRC has given 1ts final design approval for, the two world-class
plant designs that are the subject of these first-ever design certification
rulemakings.

I NEI is the organization responsible for establishing unified nuclear industry policy on matters
affecting the nuclear energy industry, including the regulatory aspects of generic operational and
technical 1ssues. NEI's members include all utihities heensed to operate commercial nuclear power
plante 1n the United States, nuclear plant designers, r ., ur architect/engineering firms, fuel
fabrication facihities, materials licensees, and other organizations and individuals involved in the
nuclear enerev industry
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The achievement of this milestone reflects the investment of enormous resources
and efforts by the design certification applicants and the broader nuclear industry,
as well as the NRC staff, the ACRS and the Commission. This investment of
human and financial resources i as paid off handsomely in the form of successful
resolution of innumerable issues that has ensured the enhanced safety of these
standard designs

been emphatically achieved

Unfortunately, however, these NOPRs contain significant process deficiencies
which, if not corrected with issuance of the final design certification rules, will
threaten the commercial viability of these outstanding designs and the realization
of the goals of Part 52. The process deficiencies in the NOPRs, together with
specific recommendations for correcting them consistent with the goals of Part 52,

are described in Attachments A and B of our comments

Because these comments address issues that can be resolved by the Commission
without a hearing, NEI is not requesting an informal hearing on these comments
pursuant to Section V.B of the NOPRs. However, if the Commission, at the request
of another party, decides to hold a hearing related to an issue raised herein, we
reserve the right to request to participate in such a hearing to represent the
interests of the nuclear power industry

We urge the Commission to carefully consider the recommendations for correcting
the process deficiencies inherent in the NOPRs to ensure the workability of the
Part 52 licensing process and the achievement of its stated goals.

We appreciate the opportunity to comment on the proposed design certification
rules. If you have any questions regarding our comments or recommendations,
please call Ron Simard, Russ Bell or me.

Sincerely,

%;///';, g & _‘}, 14///;’ L

' William H. Rasin

Attachments




ATTACHMENT A

EXECUTIVE SUMMARY OF
INDUSTRY COMMENTS ON PROPOSED

DESIGN CERTIFICATION RULES
ABSTRACT

The industry and the NRC can be extremely proud of the General Electric
Advanced Boiling Water Reactor (ABWR) and ABB/Combustion
Engineering System 80+™ Standard Plant (System 80+) designs that are
presently the subject of the first-ever design certification rulemakings. In
approving the safety of these designs, the NRC staff concluded that the
designs are “robust,” are “an improvement over existing designs,” and
“meet the Commission’s safety goals by several orders of magnitude.” The
pending design certification rules will be cornerstones of the NRC's new
nuclear plant licensing process, 10 CFR Part 52. The Notices of Proposed
Rulemakings (NOPRs) for these design certifications, including the
referenced design control documents and other docketed materials,
represent the culmination of enormous efforis and resources invested by
the NRC, DOE, the design certification applicants and the broader nuclear
industry to achieve resolution of literally thousands of individual safety
issues. The goal of safer, more reliable nuclear plant designs has been
emphatically achieved.

Unfortunately, these NOPRs contain significant process deficiencies which,
if not corrected with issuance of the final design certification rules, will
threaten the economic viability of these outstanding designs and the
realization of the goals of Part 52. As observed by the Commission in their
Staff Requirements Memorandum on SECY-95-0238, “it is important that the
potential COL applicants perceive the [Part 52] process to be workable
from this point forward.” At this point, based on the NOPRs, our
perception is that the process would not be workable, would not achieve
the goals of Part 52, and, in short, would not be used. it is imperative that
the Commission correct the significant process deficiencies described
below and in Attachment B so that the goals of Part 52 can be achieved.
These deficiencies do not invelve issues of public health and safety - - they
are solely process-related. Accordingly, and because the industry's
recommendations for correcting these deficiencies are fully consistent with
the language and goals of Part 52, we strongly urge the Commission to
adopt these recommendations to ensure the workability of the Part 52
licensing process and the achievement of its stated goals.

Summaries of the process deficiencies of the NOPRs and associated
industry recommendations are set forth below following a brief overview of
the purpose and goals of Part 52 which provides important context for
their consideration.
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Executive Summary
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Introducti b Dlbiaeias

In the 1980s, the NRC recognized that a new approach to the licensing and
regulation of nuclear power plants was warranted to correct the problems
inherent in the Part 50 licensing process - - a process costly to utilities and
their rate-payers and one which had become an obstacle to new orders for
nuclear power plants in this country. Under Part 50 licensing, issues decided
during the construction permit stage were subject to re-review and re-litigation
at the operating license stage. Furthermore, under the Part 50 process, there
was too low a threshold for imposition of NRC backfits on approved plant
designs during construction and operation. These flaws in the Part 50 process
have been the source of substantial licensing uncertainty and tremendous
escalation in the cost of constructing and operating nuclear plants. Moreover,
the Part 50 process was a disincentive for the development and use of
standardized advanced designs - - which both the NRC and the industry
beheved to hold the promise of increased safety, reliability and economy.

In a major Licensing reform initiative, the NRC added 10 CFR Part 52 to its
regulations to provide for issuance of early site permits, certification of
standard designs, and issuance of combined construction permits and
operating licenses (COLg&). Under Part 52, safety issues are resolved prior to
construction and are not open to re-review or re-litigation in subsequent
proceedings. A fundamental objective of Part 52 was the establishment of a
licensing process that would encourage and accord regulatory benefits for the
development and use of standard plant designs.

As stated in the Notices of Proposed Rulemaking (NOPRs) for design

certification of the ABWR and System 80+ standard designs, work has been
underway for years to develop design certification rules that will further the
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Commission's goals for Part 52. Specifically, the NOPRs state that design
certification rules seek to achieve (1) the early resolution of safety issues, (2)
enhanced safety and reliability of future nuclear power plants, (3) a more
predictable and stable licensing process, and (4) standardization of future
plants. It should be noted that these goals apply more broadly to the whole of
the Part 52 licensing process, not just to design certification.

Subsequent to the promulgation of Part 52, Congress underscored and
reinforced the basic objectives and principles of Part 52 in the Energy Policy
Act of 1992 (EPACT). This legislation provides an explicit statutory basis for
the licensing process embodied in Part 52 and confirms important aspects of
the Commission’s licensing authority. Subsequent to the EPACT, the NRC
amended Part 52 to bring it into conformance with the specific provisions of
the legislation.

In describing the legislative approach to the new licensing process, the
Senate Energy and Natural Resources Committee cited testimony

underscoring that the previous (Part 50) licensing process,

... with its lack of pre-construction finality and
enormous costs associated with resolving design
issues after construction was complete, stood as an
obstacle to the development and use of pre-
approved standard designs.

The report of the Senate Committee concluded that "requiring resolution of
all important safety issues and establishing the licensing criteria against
which the plant will be judged in the combined license before construction
begins will have several major benefits." These benefits of the new licensing

process were described as early resolution of safety issues, enhancement of
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certainty in the licensing process and the provision of objective standards for
regulators to decide if a plant is safe to operate. Senator Bennett Johnston,
who introduced the nuclear licensing provisions cf the legislation,
emphasized in Senate hearings that “[t|he whole idea (of the new licensing
process) is to resolve all safety issues before construction begins.” Thus,
Congress recognized that early resolution of safety issues and licensing
predictability are essential to successful implementation of the new licensing

process.

The industry is deeply committed to the goals of Part 52, and we believe that
the extent to which they are collectively achieved will determine the
effectiveness of the new licensing process and the realization of the U.S.
Nuclear Industry’s Strategic Plan for Building New Nuclear Power Plants.
These goals provide an essential underpinning for the continuance of nuclear

power as a viable generating option in the future energy marketplace.

As the NRC's safety reviews confirm, the ABWR and System 80+ standard
designs referenced in the proposed rules provide for substantially safer plants
and therefore accomplish one of the Commission’s goals for Part 52. The
resolution of many complex safety issues associated with the standard plants
has resulted in demonstrably improved designs that build upon over 30 years
of experience in nuclear plant design and operation. Each of the standard
designs contains numerous safety improvements, including features to
prevent and mitigate severe accidents. One measure of the enhanced safety
inherent in the standard designs is that each satisfies the Commission’s
safety goal policy by a large margin.

The NOPRs also reflect resolution of certain equally challenging Part 52

process issues, such as the level of detail required for design certification
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applications; the two-tier approach; and the definition of required
inspections, tests, analyses and acceptance criteria (ITAAC). However, as
described below and in our detailed comments in Attachment B, there are
significant process-related areas where the NOPRs, if left unaltered, would
threaten the economic viability of standzrdized designs, thus undermining
their potential for future use and frustrating the achievement of the stated
goals of Part 52.

The Commxssnon Should Modnfy the Proposed Rules

1. The Proposed Rules Do Not Provide Sufficient Finality
for Resolved Issues and Permitted Changes.

A principal purpose of Part 52 was to create a more stable and predictable
regulatory environment by resolving safety issues during design certification
such that these issues are not subject to re-review or re-litigation in later
licensing proceedings. In other words, safety issues associated with the
standard designs are to be resolved with “finality.” In this regard, Section
52.63 states that “the Commission shall treat as resolved those matters

resolved in connection with the issuance or renewal of a design certification.”

In contrast with the goals of Part 52 and the encompassing language in Section
52.63, the proposed rules provide that only those nuclear safety issues
associated with information in the Final Safety Evaluation Report (FSER) or
Design Control Document (DCD) have finality. While these two documents
contain an extensive amount of design information, there is significant
additional design information that was resolved during the NRC staffs
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extensive safety reviews that is not encompassed by these documents. We
strongly believe that this additional design information - - and all matters
within the scope of the standard designs - - must also be accorded finality by
design certification rulemaking, consistent with the Part 52 goals of early issue
resolution and licensing predictability and stability.

As an example of the inadequacy of the NOPR provision on issue resolution,
the sufficiency of the standard designs, i.e., the lack of need for additional
safety features, would not be among the matters “resolved in connection with”
design certification. Likewise, the NOPRs would not accord finality to
information contained in the applicant’s Standard Safety Analysis Report
(SSAR) tLat is not also contained in the design control documents to be
incorporated by reference in the design certification rules. This would fail to
provide finality for extensively reviewed and approved proprietary and
safeguards information in the SSARs (which is subject to public comment and
hearing as part of the rulemaking process) as well as requirements that are
contained in codes, standards, topical reports and other documents referenced
in the DCDs.

In the extreme, the NOPR’s limited view of finality would leave open the door
to later challenge of the adequacy of the standard designs - - an untenable
situation that Part 52 is intended to preclude. For example, a claim could be
made in a combined license proceedinug that an additional design feature not
previously considered by the NRC, e.g., an additional containment barrier, was
necessary and that a time consuming, costly, formal evaluation was warranted.
At the very least, the NOPRs' too narrow characterization of issue resolution
would cause a substantial amount of design information previously approved
by the NRC staff to be subject to re-review and re-litigation - - in direct conflict
with the original intent of Part 52 to alleviate the uncertainty associated with

the ne »d to consider such matters a second time.
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To ensure the viability of the Part 52 licensing process, finality must be
provided to a substantially broader scope of matters than those described in
the proposed rules. Finality must be accorded to all matters within the scope
of the approved designs, i.e., only site specific matters should be open to
consideration by the NRC staff or third parties in a license proceeding. We
think it is self evident that the following must be considered resolved within
the meaning of 10 CFR 52.63(a)(4) in any subsequent proceeding:

e all issues related to the adequacy of the standard design;

e all matters resolved on the rulemaking docket, including all matters
discussed in the applicant's SSAR or raised in the design certification
rulemaking proceeding

In addition, we believe that issue resolution and finality accorded through
design certification rulemaking, as described above, is undiminished by
changes made in accordance with the change processes specified in the design
certification rules. This includes changes made in accordance with the § 50.59-
like process that is incorporated in Section 52.63(b) and Section 8(b)(5) of the
NOPRs. However, under the proposed rules, changes made via the § 50.59-like
process would not be final and would be subject to an opportunity for hearing.
Such a hearing right would mark a significant departure from existing practice
under Section 50.59 - - which the Commission endorsed as a model for the
analogous “§ 50.59-like” process under Part 52 - - and should not be provided.

In summary, the Commission should clearly state in the final design
certification rules that the broader scope of matters described above, as well as
changes made in accordance with the change processes specified in the design
certification rules, shall be considered resolved within the meaning of

§ 52.63(a)(4) 1n all subsequent licensing proceedings.
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2. New "Applicable Raguiutions" Are Unnecessary and
Will Create the Potential for Destabilizing Backfits.

SECY-90-016 and SECY-93-087 identified a number of NRC positions on
severe accident and other technical 1ssues that are not embodied in current
NRC regulations. The design certification applicants voluntarily agreed to
provide design features corresponding to these positions. Nevertheless, the
NOPRs propose that the design certification rules designate more than a dozen
of these severe accident and technical positions as "applicable regulations"” - - to
give them a status similar to the Commission's regulations in Part 50. The
stated purpose for the proposal is to identify standards for the issuance and
renewal of the design certifications, control changes to the DCD, and to provide
a means for NRC to impose backfits on the design certifications and future
licensees. As discussed below, these additional "applicable regulations:"

e are unnecessary for the purposes identified by the staff;
e are duplicative of requirements stated in the design certifications;

e are, in some cases, directed at the operational programs of license
applicants, which are clearly beyond the scope of the standard design
certifications;

¢ add undue complexity and uncertainty to an already intricate licensing
process; and most importantly,

e create the potential for destabilizing backfits

Moreover, the "applicable regulations" are not justifiable on a stand-alone basis
and do not meet required statutory and regulatory criteria.

There is simply no need for creating a free-standing collection of "applicable

regulations” to address the NRC's positions. Each of the NRC positions 1s
addressed in the DCD in a manner that has been approved by the NRC staff.
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The design cer*ification applicants are not requesting that any of these
provisions in Tier 1 or Tier 2 be modified. Thus, there is no need to establish
"applicable regulations" for these positions in order to ensure that the standard
designs conform with these positions. In essence, the NRC staff proposal for
"applicable regulations” singles out and penalizes the advanced reactor designs
for incorporating, consistent with utility requirements and Commission
guidance, features that provide increased margins of safety. As a matter of
regulatory policy, it would be incongruous and inappropriate to encumber
plants - - that are acknowledged to provide important safety enhancements in
relation to existing reactor designs - - with an additional layer of “applicable

regulations.”

Furthermore, as integral requirements uf the design certifications, the design
provisions in the DCD become part of an "applicable regulation” - - the design
certification rule itself - - for all of the purposes identified by the staff, namely,
(1) they will govern issuance of the design certification rule, (2) they will
constitutel"applicable regulations"” in the sense that a licensee may be
compelled by the NRC to comply with these provisions, and (3) they will
comprise part of the regulatory base for making design certification renewal

determinations.

Additionally, because all of these technical positions are implemented in whole
or part by provisions in Tier 1, as well as Tier 2, these technical positions need
not be designated as "applicable regulations" to ensure that sufficient controls
will exist to prevent an applicant or licensee from deviating from the NRC's
technical positions.

In addition to being unnecessary and inappropriate as discussed above, our
most acute concern with the staff proposal is that these ".»plicable

regulations” covld be used in the future by the NRC staff to impose
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unwarranted backfits on applicants and licensees. Under Part 52. the NRC
cannot make a generic or plant-specific change in Tier 1 or Tier 2 unless the
change is necessary for the adequate protection of public health and safety or
"compliance with the Commission's regulations applicable and in effect at the
time the certification was issued " By designating certain technical positions
as "applicable regulations," the proposed rules would create the potential for
"compliance" backfits in Tier 1 and Tier 2, e.g., to reflect changes in the NRC
staff interpretations of these technical positions or in the body of knowledge on

a particular severe accident phenomenon.

The potential for backfits based on noncompliance with “applicable
regulations” is especially troublesome for two reasons. First, the staff has
intentionally used "broadly stated" language in drafting the proposed
"applicable regulations,” making them particularly susceptible to new and
diverse interpretations. And second, many of the proposed "applicable
regulations" address severe accident issues about which new information and
analysis techniques are continuously being developed through various research
programs. Licensing uncertainty is created by the potential that the NRC staff
may, based on new information on a particular severe accident phenomenon, at
some future time conclude that the codified standard designs are no longer in
strict comphance with an “applicable regulation.”

As discussed in Section II of Attachment B, none of these industry comments
should be construed to suggest that the flawed concept of "applicable
regulations” can be fixed by changes to their wording. Because the proposed
"applicable regulations” are unnecessary and would give rise to the potential
for unwarranted and destabilizing backfits, the Commission should not include
“applicable regulations” in the final design certification rules.
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3. The Design Certification Rules Should Contain a
Provision To Ensure that NRC Will Have a Stable
and Predictable Process for Making its Finding
that the ITAAC Have Been Met.

As required by Part 52, each of the proposed design certification rules
contains inspections, wests, analyses and acceptance criteria (ITAAC) for use
in determining that a plant has been built in conformance with the certified
design. As stated in Part 52, these design certification ITAAC, together with
associated site-specific ITAAC in the combined license (COL), must be
sufficient to provide reasonable assurance that a plant has been constructed
and will be operated in conformity with the license, the Atomic Evergy Act
and the Commission’s rules and regulations. Satisfaction of ITAAC
acceptance criteria provides the sole basis for the Commission finding
required by Section 52.103(g).

As described in the Senate Energy and Natural Resources Committee Report
on the Energy Policy Act of 1992 (EPACT), the purpose of the new licensing
process, and ITAAC in particular, is to “enhance certainty for the utility
building the plant by spelling out before construction begins what conditions
the completed plant must satisfy in order to operate.” The same Committee
Report further describes this purpose as to “provide NRC regulators objective
safety standards (i.e., acceptance criteria) with which to measure the
constructed plant in deciding whether the plant is safe to operate.”

Similarly, as the NRC staff stated in SECY-91-178, “[t]he benefits to the
early designation of these [ITAAC] verification requirements include an up-
front agreement to requirements and acceptance criteria” for the constructed

plant.

10 Attachment A - Executive Summary



The purpose and intent of ITAAC is thus clearly established by Part 52, the

EPACT and various Commission papers. However, the manner in which the
NRC staff is to verify that ITAAC are met is not specified. While we
recognize that the details of an ITAAC implementation process will be the

f future | scussion, the nature of the NRC verification of licensee
ITAAC determuaations has recently become a significant industry concern
based on SECY-94-294, “Construction Inspection and ITAAC Verification,”
and preliminary discussions with the NRC staff. In particular, these
interactions bave raised industry concerns that, in determining whether
ITAAC have been satisfied, the NRC staff contemplates broad-ranging
evaluations of quality assurance activities, e.g., adequacy of installation,
training and test procedures, adequacy of procurement documentation, etc
NRC ver” -~ tion of these and other important process and program activities
will be vis vz ditional inspection and enforcement of licensee quality
assurance program implementation. Such broad-ranging evaluations would
be inappropriate in the ITAAC context because they would be contrary to the
purpose of ITAAC and to the focus of the acceptance criteria on the end-

products and results of construction.

Because of the potential for impact on construction plans and schedules and
the scope of the post-construction hearing, effective and timely ITAAC
verification is as critical to the overall process as the precise delineation of
ITAAC in these design certification rules. Accordingly, we recommend that
the Commission use the opportunity presented by these design certification
rules to define the nature of the NRC verification of licensee ITAAC

determinations, consistent with the established purpose of ITAAC.
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Doing so will:

e clarify the Commission intent with respect to ITAAC verification,
consistent with the objective of establishing up-front the acceptance
criteria to be met by the constructed plant,

¢ establish a basis for development of a focused, effective and workable
ITAAC implementation process,

¢ instill industry, investor and public confidence in the practical
implementation of ITAAC and thus in the predictability and cost-
effectiveness of the new licensing process

Specifically, we urge the Commission to include provisions within the design
certification rules to clearly specify that compliance with ITAAC shall be
determined by verifying that the required inspections, tests, and analyses have
been performed, and that, based solely on the successful completion thereof,
the correspording acceptance criteria have been satisfied. This would provide
focus and stability to the ITAAC process without diminishing the NRC's

Part 50 inspection and enforcement authority as it relates to evaluation of
quality assurance activities, including effective identification and correction of
deficiencies.

4. The Proposed Consideration of Severe Accident and
Probabilistic Analyses in Section 50.59 Safety
Evaluations Is Unnecessary and Unduly Burdensome.

Under 10 CFR 50.59, a licensee may make changes in its safety analysis report
(SAR) without prior NRC approval unless the change involves a change in the
technical specifications or an unreviewed safety question (¢.g., an increase in
probability or consequences of an accident evaluated in the SAR).

Traditionally for Part 50 plants, § 50.59 evaluations have applied only to
evaluations of design basis accidents.
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However, the Design Control Documents (DCDs) for the standard plants
contain requirements for severe accident features and associated deterministic
and probabilistic analyses. The Commission has directed that the § 50.59-like
process preserve severe accident insights, and the industry has fully supported
this direction.

Unfortunately, the § 50.59-like change process in the proposed rules is far in
excess of what 1s needed and appropriate for accomplishing the Commistion’s
objective. The NOPRs prescribe an evaluaticn scope that is unnecessarily
broad and would be enormously burdensome on applicants and "icensees. The
proposal would require that § 50.59 safety evaluations consider gll of the
extensive severe accident analyses and PRA results contained in Chapter 19
of the DCDs when determining whether the change constitutes an
unreviewed safety question. Furthermore, the proposed rules provide that a
change in the severe accident evaluations or PRA results in Chapter 19
would constitute an unreviewed safety question if the change would increase
- - even insignificantly - - the probability of occurrence or the consequences of
a severe accident evaluated in Chapter 19. Section 8(b)(5) of the proposed
rules contains only one limited exception: that changes to Section 19E of
Tier 2 for the ABWR and to Section 19.11 for the System 80+ (including
associated appendices) would constitute an unreviewed safety question only if
there is a "substantial increase" in the probability or consequences of the

severe accidents evaluated 1n the section.

Instead of applying the § 50.59-like process to all of Chapter 19, we propose
that, (1) the process be applied only to those sections that identify features
that contribute significantly to the mitigation or prevention of a particular
accident sequence or event scenario (1.e., Section 19.8 for the ABWR and
Section 19.15 for the System 80+), and (2) changes should constitute
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unreviewed safety questiors o.ly v’ they would result in a substantial
increase in the probability o1 consequences of a severe accident. This
alternative approach would etlectively preserve severe accident insights in
the standard designs, consistent with Commission guidance, while not
requiring that undue emphasis and resources be applied to matters of little

or no safety significance.

The Commission should reject the NOPRs' excessive proposal for
consideration of severe accident and PRA information in the § 50.59-like
process. For one thing, the stated purpose of the NOPR proposal is to
maintain the resolution of (Le., regulate) severe accident issues on par with
design basis issues. The proposal disregards the significant differences
between severe accident and design basis analyses in terms of their inherent
safety significance and uncertainties. The Commission has consistently
rejected the notion that such regulation over severe accident matters is
necessary and should do so once again.

More importantly, the proposal to consider all of Chapter 19 would
drastically increase the burden on licensees with respect to § 50.59 safety
evaluations - - while providing no commensurate improvement in safety.
The excessive and life-long regulatory burden inherent in the NOPR proposal
would effectively single out and penalize applicants and licensees for
referencing a standard design that has evaluated severe accidents. At a time
when the NRC and most other Federal agencies are trying to reduce
regulatory burdens that have little or no benefit to safety, it would be totally
inconsistent to burden applicants and licensees with a requirement to
perform safety evaluations for changes that have little or no potential for
affecting safety.
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The Design Certification Rules Should Allow the
Design Certification Applicant to Make § 50.59-Like
Changes After Design Certification.

In the several-year period which may pass before the first license application is
submitted for a standard design, the detailed designs will be developed by or
with the cooperation of the design certification applicants. As & result of
detailed design development, including the incorporation of relevant operating
experience and technological advances, design changes are likely to be
identified. We believe there would be substantial benefits to standardization,
economy, and regulatory efficiency if the design certification rules were to
include a process by which the design certification applicant could make
generic § 50.59-like changes to Tier 2 of the DCD after the design certification
rule 1s approved and before the first license application referencing the rule is
filed. It should be emphasized that the envisioned process could be used for
making generic Tier 2 changes only after a safety evaluation concludes that the
change would not involve an unreviewed safety question, and thus would not

be adverse to safety

Revising the proposed rules to provide for such changes by the design
certification applicant would have several important benefits. First, it would
promote the goal of standardization because such changes would be generic
and, therefore, applicable to all license applicants and licensees that reference
the design certification. Second, the process would be economical, since only
one § 50.59 change for all plants (rather than a § 50.59 change for each plant)
would have to be processed. Finally, this process would also ease the
administrative burden on the NRC because the NRC would have to review a
qualifying change only once, rather than repetitively for each license

application
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6. The Substantive Provisions in the DCD Introduction
Should Be Incorporated into the Design Certification
Rules.

The introductory section of the DCD contains numerous substantive provisions
reflecting res.iution of issues related to the future use of the DCD by
applicants and licensees. Unfortunately, and for reasons unstated, the NOPRs
do not propose that the DCD Introduction be incorporated by reference into the
design certification rules. Instead, the Statements of Considerations (SOC) for
the NOPRs imprecisely paraphrase certain of the substantive provisions, while
ignoring others, and relegating the entire DCD Introduction to the status of
explanatory information subservient to the SOC.

It is not clear why the NOPRs propose to accord no legal status to the DCD
Introductions. The industry devoted extensive resources to interactions with
the NRC (including Office of General Counsel) staff in late 1993 and 1994
aimed at documenting clear, precisely worded resolutions of the remaining
substantive issues associated with the DCD (e.g., the relationship between
Tiers 1 and 2, the status of proprietary information, applicability of ITAAC,
etc.). These resources were spent based on the mutual understanding and
expectation that the DCD Introductions would be made part of the design
certification rules along with the rest of the DCD, as indicated by the following
NRC staff guidance provided to each applicant dated August 26, 1993:

The staff believes that the DCD should be a self contained document
and should not rely on the DCR's [Design Certification Rules’]
Statements of Consideration to rerve this purpose. It is not expected
that future users of the DCD be required to research the Statements of
Consideration to gain an understanding of the purpose of the DCD and
its role in future licensing actions.
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Given the extensive interactions (including NRC approval of the language for
the DCD Introductions), the clear understanding that DCD Introductions
would be included in design certification rules, and the importance of clear,
binding resoluticn of the issues in question, the proposal in the NOPRs is, to
say the least, inappropriate. We request that the Commission accord the

substantive provisions of the DCD Introductions the status of rulemaking

requirements, preferably by incorporating the DCD Introductions by reference

in the design certification rules for the respective design certifications.

portant Issues Addressed in Attachment B

Implementation of the Change Process - Industry recommendations are

provided on four additional issues arising from the NOPR related to

implementation of the Part 52 change process

Section II1.H of the NOPR Supplemental Information incorrectly states
that prior NRC staff approval is required for a departure from Tier 2
information via the § 50.59-like process “if the change involves issues that
the NRC staff has not previously approved” or “if changes were made to the
DCD that violated the [NRC's] resolutions without NRC approval.” These
statements are inconsistent with Section 52.63, proposed Section 8(b)(5)(1),
Section 50.59 and long-standing NRC practice

Exemptions should not be required for changes to technical specifications or
changes to Tier 2* information that do not involve an unreviewed safety
question.

Quarterly reporting of Section 50.59 changes during construction 1s
unnecessary and overly burdensome

Contrary to statements in the NOPR, Section 52.63(b)(2) provides the basis

for the Tier 2 change process, and this section should not be deleted in a
possible future amendment to Part 52
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Expiration of Tier 2* Restrictions - We request that Tier 2* change

restrictions (i.e., the requirement for prior NRC staff approval for changes
involving information designated Tier 2* in the L/CDs) expire when the plant
first goes into full power operation. Tier 2* restrictions are not needed after
the plant is completed because Tier 2* information pertains to methodologies
for completing the plant design.

Control of Changes to Technical Specifications - Operation of future
plants must be governed by a single, integrated set of technical specifications
that are controlled by the single process provided by 10 CFR 50.90. Operators
must not be faced with separate standard plant and site-specific technical
specifications that are controlled by differing change mechanisms.

ITAAC Applicability Under Part 50 - We request that the Commission
reject the NOPR proposal that ITAAC be required under Part 50 licensing

because ITAAC are unique to Part 52 and because Part 50 has other means for
accomplishing the purpose of ITAAC.

Important Clarifications - We request that the final design certification
rules clarify certain other important issues.

e Potentially misleading statements in the NOPRs regarding the status of
references in the DCD should be clarified

¢ Misleading statements in the NOPRs regarding PRA information required
to be submitted with COL applications should be corrected

o Other clarifications
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Conclusion

Each of the perceived NOPR flaws discussed in this Executive Summary is
described in more detail in Attachment B, along with a discussion of how
each of the NOPR proposals in question is inconsistent with the
Commission’s goals for Part 52. Specific recommendations and proposed rule
language for correcting the NOPR process deficiencies consistent with the
goals of Part 52 are also provided.

In closing, we must emphasize that use of design certification rules and
Part 52 is not mandatory. If potential purchasers of new electrical power
plants do not perceive that the design certification rules will accomplish the
goals of Part 52, they simply will not consider the nuclear option to meet
their needs. In such an event, all of the industry’s and NRC's efforts will
have amounted to nothing more than a costly exercise. Because the disputed
NOPR proposals do not involve issues of public health and safety, and
because the industry’s recommendations and proposals are fully consistent
with the language and goals of Part 52 and the Energy Policy Act, we urge
the Commission to carefully consider these comments and adopt the
recommendations herein to ensure the workability and viability of the

Part 52 Licensing process.
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ATTACHMENT B
DETAILED COMMENTS ON PROPOSED
DESIGN CERTIFICATION RULES

Finality of I1ssue Resolution
A.  Introduction

A principal purpose of Part 52 1s to create a more stable and predictable regulatory
environment by resolving safety issues during design certification such that these
issues have finality in later licensing proceedings (1.e., are not subject to re-review
by the NRC or re-litigation in public hearings). In this regard, 10 CFR 52.63(a)(4)
states that "the Commisesion shall treat as resolved those matters resolved in
connection with the issuance or renewal of a design certification.” The Notices of
Proposed Rulemaking (NOPRs) for the design certification of the ABWR and System
80+ deviate from both Part 52 and from traditional civil and administrative
standards used to bar re-litigation of substantially similar issues in subsequent
inquiries.’ Specifically, the NOPRe finality provisions are inadequate and

inappropriate because:

¢ The scope of issues accorded finality is too narrow;
¢ Changes made in accordance with the change process are not accorded finality;

¢ The rule does not specifically provide for finality in all subsequent proceedings;
and

¢ The finality proposals do not promote, and are inconsistent with, the goals of
Part 52.

! This provision in Part 52 1 not inconsistent with standarde typically applbed in judicial and
administrative forums using the doctrine of collaterai estoppel, which bars re-litigation of
disputed 1ssues which were both previously resolved in and essential to & prior
administrative decision on the 1ssue. See 8.

Lnited States v. Utah Constr, & Mining Co.,
384 U.S. 394, 422 (1966); Parklane Homery Co. v, Shore 439 U.S. 322, 326 (1979): University

of Tennessee v, Elliott, 478 U.S. 788, 798 (1986); Astori Federal Savings & Loan Assoc. v.
Soluminoe, 501 U.S. 104, 108-109 (1991).



The design certification process has been a long and complex one involving the
resolution of substantial numbers of iseues in numerous different forums. For
example, each design certification applicant submitted an application which
included a multi-velume standard safety analysis report (SSAR) developed over a
many year period. Based upon the SSAR, amendments to the SSAR, and the
applicant's responses to numerous requests for additional information, the NRC
staff and the Advisory Committee on Reactor Safeguards (ACRS) conducted
extensive detailed reviews. Additionally, the design certification applicants
prepared Certified Design Material, which includes proposed descriptions of the
certified design (L¢., the top-level design criteria and performance standards taken
from the SSAR) and inspections, tests, analyses, and acceptance criteria (ITAAC),
as required by 10 CFR 52.47. The staff and ACRS also reviewed this material, held
numerous meetings with the design certification applicants on this matenal, and
requested additional information. Based on these requests, the design certification
applicants submitted amendments to their Certified Design Material and made
corresponding changes to their SSARs. Using the results of its reviews, the NRC
staff prepared for each desien a draft safety evaluation report which identified
numerous items to be resolved by the certification applicants. Based in turn on the
resolution of these items, the staff prepared a Final Safety Evaluation Report
(FSER) and issued a Final Design Approval (FDA) for each standard design.

Finally, at the end of this process, the NRC required each design certification
applicant to prepare a Design Control Document (DCD) consisting of the following:
1) an Introduction, which describes the purposes and uses of the DCD; 2) Tier 1,
which is equivalent to the Certified Design Material; and 3) Tier 2, which is
essentially equivalent to the SSAR, minus proprietary and safeguards information
and the details of the probabilistic risk assessment (PRA). The DCD is the master
document used to describe the standard design and to control changes to it;
however, neither the DCD nor the FSER explicitly addresses all of the igsues
discussed in the SSAR, in the many meet'ngs held between the deeign certification
applicant and the NRC staff and/or ACRS, or in the tremendous volume of docketed
correspondence between the design certification applicants and the NRC. In



contrast with the language of § 52.63(a)(4), Section 6 of the proposed rule provides
that only those nuclear safety issues associated with information in the NRC's
FSER or DCD (and all environmental issues associated with the information in the
NRC's Environmental Assessments (EAs) for the standard designs and the severe
accident design alternatives in the associated Technical Support Documents (TSDs)
submitted by the design certification applicants) are "matters resolved in connection
with the issuance or renewal of a design certification” within the meaning of

§ 52.63(a)(4). The NOPRs state that other relevant design information, despite
having been similarly reviewed and approved by the NRC staff, will not have
finality. (See NOPR Section 11, Topic 9 and Section IIL.F; and Section 8(b)(5)(1).)
Additionally, the proposed rules would not provide finality for information not in
the FSER, DCD, TSD or EA but nevertheless on the docket; to issues addressed and
disposed of during the rulemaking proceedings; to matters which the proposed rules
establish as license requirements (such as proprietary information in the SSAR and
secondary reference requirements); or to other 18suee necessarily associated with
the design certification. Nor would the proposed rules provide conclusiveness as to
the sufficiency of various design features unless that sufficiency is spelled out in the
DCD (g.g., whether a fifth reactor coolant pump might one day be required).

Limiting finality to such a narrow scope of information is contrary to the Part 52
goal of licensing predictability and stability, to the language in § 52.63(a)(4), and to
vraditional standards applied in civil and administrative proceedings to bar
reconsideration of substantially identical iseues. This lack of finality will create the
opportunity for multiple NRC staff reviews and hearings on issues already resolved
"in connection with" design certification, and therefore threatens the viability of the
Part 52 licensing process.

To ensure that Part 52 license proceedings have the viability originally intended by
Part 52 and by the Energy Policy Act of 1992, we believe that finality must be
provided to a substantially broader scope of matters than those in the proposed rule.
Finality must be accorded to all matters within the scope of the approved design,
Le., only site-specific matters should be open for consideration in a license



proceeding. The NRC should not be allowed to impose new requirements within the
scope of the standard design unless the stringent backfit requirements of

§ 52.63(a)(3) are satisfied. Moreover, issues relating to the design should not be
allowed to be raised in subsequent licensing and regulatory proceedings. We think
it is self-evident, i any event, that all matters on the rulemaking docket, including -
all matters discussed in the SSAR or raised in the design certification rulemaking
proceeding, should be considered resclved in any subsequent proceeding. Finality
should also be accorded with respect to the sufficiency of design features specified in
the DCD. Our bases for these positions are provided in Section B below.
Additionally, changes made with prior NRC approval or in accordance with the

§ 50.59-like process should be accorded finality, as discussed in Section C below.
Lastly, as discussed 1n Section D below, the rule should be clarified to provide
explicitly that finality extends to all subsequent proceedings.

Section 6 of the proposed rules severely and unnecessarily limits the scope of issues
that are accorded finality under § 52.63(a)(4). For example, Section 6 does not give
finality to information in the SSAR that is not also in the DCD, or to other issues
that are inherently part of the NRC's safety determinations but not explicitly
addressed in the NRC's Final Safety Evaluation Report for each design.
Furthermore, the NOPRs explicitly state that certain issues, such as secondary
reference requirements in the DCD and proprietary and safeguards information, do
not have finality. (See NOPR Sections 1, Topic 9 and IIL.F.)

The NRC staff'e proposal to limit the scope of issues accorded finality would
eviscerate the intended benefits of the Part 52 design approval procese. For the



At the conclusion of the design certification rulemaking process, the
Commaission is expected to determine that the design features and functions
of the standard designs, as described in the final DCDs, meet "the applicable
standards and requirements of the Atomic Energy Act and the Commission's
regulations. . . ." (See 10 CFR 52.54.) Inherent in these determinations is
the conclusion that the standard designs do not need design features and
functione beyond those approved in the DCD in order to provide adequate
protection of public heaith and safety. The lack of need for such additional
design features and functions should be considered a matter resolved "in
connection with" the issuance of the rules.

For example, the DCD for the ABWR discusses inerting the containment and
use of drywell sprays to mitigate fires; however, the ABWR DCD does not
mention whether there is a need for certain other design features, such ae
installing a fire suppression system in the containment. Implicit in the
NRC's approval of the DCD is the finding that a fire suppression system is
not necessary to comply with the Commission's regulations or to provide
adequate protection for the public health and safety. Therefore, the lack of
need for a fire suppression system in the containment should be considered a
matter resolved in connection with design certification of the ABWR. Other
1ssues similarly inherent in the NRC's safety determinations should also be
accorded finality.

The fact that certain matters are not discussed in Tier 1 or Tier 2 is not basis

for denying such matters finality. As discussed in NOPR Section II, Topic 2,
"[a]ll matters covered .. each tier, including the determination of what




ghould be placed in each tier, are subject to public challenge in the design
certification rulemaking and any associated hearing." (Emphasis added).
Because matters within the scope of the standard deeign but not discussed in
Tier 1 or Tier 2 are subject to challenge and hearing as part of design
certification, such matters should also be given finality.

This conclusion regarding the scope of finality derives from 10 CFR 52.63(a),
which precludes imposition of new requiremente by rulemaking or plant
specific order absent a determination of the need to assure compliance with
regulations in effect at the time of design certification issuance or to assure
adequate protection of safety. In particular, given the restrictions in
Sections 52.63(a)(1) and (3), NRC cannot order a plant to add a new
structure, system, component or design feature within the scope of the
approved design unless the criteria in these sections are satisfied. It followe
that the lack of need for such structure, system, component or design feature
must also be a maxter resolved under § 52.63(a)(4) -- in other words, the
scope of design subject to finality under § 52.63(a)(4) should be at least as
broad as the scope of design subject to the change restrictions in Sections

52.63(a)(1) and (3). Ln order to avoid confusion on this point in the future,

he Comi on should revise Section © of the proposed ruies 1o stat

For a number of important reasons, information in the SSARs should be
treated as "resolved.” First, the SSARs each form the central part of the
approved dockets for the rulemaking proceedings. The information in the
SSARs was reviewed extensively and iteratively by the NRC staff and the
ACRS over a several-year period, and, accordingly, the SSARs were re-issued



by the applicants more than two dozen times until finally completed and
approved. The content and sufficiency of the SSARs was approved by the
NRC steff and ACRS, and by any definition should be considered "resolved”
within the meaning of § 52.63(a)(4).

Second, the information in the SSARs forms the bagis for the DCD for each
design, and was the primary basis on which the NRC staff approved the
design in each case. Since both the DCDs and FSERs have finality, and
since the SSARs form the primary basis for these documents and are
themselves approved by the FSERs, the SSAR information should also be
given finality because it identifiee matters directly resolved "in connection
with" the design certification.

Third, the NOPRes allow membere of the public to submit comments and
request a hearing on any matter within the scope of the standard designs,
which includes all of the information in the SSARs. (S8ee NOPR Section II,
Topic 1.) Because the SSARs were reviewed and approved by the NRC and
are subject to litigation by the public, the SSARs are entitled to finality by
any standard of civil or administrative review.

Finally, information in the SSARs, such as proprietary and safeguards
information, that is not also in the DCDe, must nevertheless be addressed in
license applicatione which reference the design certification rule. (See, ¢.8.,
ABWR DCD Introduction, Section 3.6). In particular, the industry accepts
that the NRC considers proprietary and safeguards information in the SSAR
“to be requirements,” as stated in NOPR Section [11.D. As provided in
Section V.E of the NOPRs, members of the public can obtain access to this
information subject to appropriate confidentiality provisions. Therefore, it
makes little sense, and is contrary to administrative efficiency and the intent
of Part 52, not to accord such information finality, thus opening the door to
NRC duplicate review of this information during plant-specific licensing.

e



Similarly, material contained in documents which are referenced in the DCD
(so-called "secondary references") should be accorded finality where the
material in those documentary references is treated ae degign certification
requirements. In particular, Tier 2 of the DCD contains numerous
references, including commitments to codes, standards, NRC guidance, and
other documents. As stated in NOPR Sectior I11.D., depending upon their
context, these references may be requirements for license applicants and
licensees. It would be incongruous and inappropriate to impose these
references as requirements on license applicants and licensees, but yet
deprive them of finality and thereby subject license applicante and licensees
to possible further NRC review and hearings on the adequacy and
appropriateness of the references that contain requirements. It would also
be incongruous and inconsistent with Part 52 to require an applicant or
licensee to use §52.63 to make changes in secondary reference requirements,
but to allow the NRC to mal » changes in the requirements without using the
change proceses in § 52.63.

open the door for re-review and re-litigation of matters decided during the

design certification stage and would require the duplication of resources by
all parties, including the NRC.



Similarly, numerous other iasues, many of which are not explicitly identified
in the DCDs, FSERs, TSDs or EAs, have been raised and resolved by the
NRC staff during the many years of review of the applications for each
standard design. These matters are on the docket, are identified in the
public record, are part of this rulemaking record, are subject to comment,

and may be subject to a request for hearing.

For example, the Advisory Committee on Reactor Safeguards (ACRS) raised
a number of issues during its review of the design certification applications
that were resolved to the satisfaction of the ACRS (and presumably the NRC
staff). Additionally, the NRC staff "Greybeard Committee" raised a number
of issues regarding the content of Tier 1 that were later resolved by the staff.
In general, these issues are not discussed in the DCD or the FSER, and yet
by any reasonable definition were "resolved in connection with" design
certification and should have finality under Section 52.63(a)(4).

In many instances, issues were also resclved in one or more of the numerous
public meetings between the NRC staff and the applicants over the past
several years. Furthermore, it may be expected that the public will raise a
number of other issues during the rulemaking proceeding itself, which will
be resolved by the Commission. All of these issues ar: matters resolved “in
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In summary, the proposed provisions on finality in the NOPR are unduly
narrow, and are contrary to the intent and purpose of Part 52 to provide for
early resolution of issues and a stable and predictable licensing procese.
They do not comport with the language in § 52.63(a)(4) or the traditional
principles of civil and administrative review. Section 52.63(a)(4) provides



finality to matters resolved "in connection with" the design certification.
Contrary to the NOPRs' proposed provisions, such matters include more than
just those matters discussed in the DCDs, the FSERs, TSDs and the EAs.
There are numerous other matters that by any reasonable definition have
been "resolved” during the course of the design certification proceedings, and
these matters should also be given finality.

Plant-specific changes by an applicant or licensee, such as changes made with prior
NRC spproval or those made under 10 CFR 50.59 (which permits changes to be
made without prior NRC approval if the change does not involve an unreviewed
safety question or a change in the technical specifications), should be afforded
finality.
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