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SUFFOLK COUNTY MEMORANDUM IN OPPOSITION TO
FEMA'S APPEAL AND REQUEST FOR STAY OF
MAY 18 BOARD ORDER COMPELLING PRODUCTION
OF DOCUMENTS BY FEMA

Suffolk County submits this Memorandum pursuant to the
Appeal Board's Order dated May 22, 1984. That Order was issued
following the Appeal Board's ex parte entry of an emergency
temporary stay of the effectiveness of the Licensing Board's
May 18, 1984 Memorandum and Order Ruling on Suffolk County
Motion to Compel Production of Documents by FEMA (hereinafter
"ASLB Order"). The Appeal Board's May 22 Order indicated that
the question of whether the temporary stay should be continued
pending full consideration and disposition of FEMA's appeal
from the ASLB Order will be heard on May 23. This Memorandum
sets forth the bases for Suffolk Couuty's opposition to: 1) a
continuation of the stay; and 21 the Appeal Board's considera-
tion of the FEMA appeal. We discuss each of these matters

below.
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I. Background

On April 19, 1984, FEMA filed with the ASLR testimony of
Thomas E. Baldwin, Joseprh H. Keller, Roger B. Kowieski, and
Philip B. MclIntire concerning offsite emergency planning con-
tentions. The FEMA testimony consisted of 99 pages of text,
and several attachments including what is referred to as the
"RAC Report," that is a report of the FEMA Regional As:‘stance
Committee ("RAC") following its review (the "RAC review") of
the LILCO Transition Plan, which was undertalen by FEMA at the
request of the NRC. Apparently all of the FEMA witnesses par-
ticipated in the so-called "RAC review." All the witnesses
have authored some of the documents at issue in this discovery
dispute. The witnesses have attached the RAC Report to and as
part of their prefiled testimony and intend that it will be
offered into evidence. 1In addition, in their testimony they
expressly rely upon the findings of the RAC as the basis for
the opinions and conclusicns they express concerning the ade-
quacy of the LILCO Plan and the accuracy of Intervenors' con-

tentions concerning the Plan.

Upon receipt of the FEMA testimony, Suffolk County filed
and served a Request for Production of Documents Ly FEMA, dated

April 20, 1984, A copy is Attachment 1 hereto. Having
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received no response to that discovery request, and in light of
the need to schedule depositions prior to the scheduled cross-
examination of the FEMA witnesses beginning on May 29, the
County filed a Motion to Compel Response to Reguest for Produc-
tion of Documents by FEMA on May 8. See Attachment 2 hereto.
The Board and parties discussed the County's Motion and on May
9 agreed upon a schedule for the filing of FEMA's Response, a
Motion by the County to Compel Production of Withheld
Documents, and a Board ruling on that motion by May 18. The
schedule was designed so that the documents could be turned
o.er to the County (if so ordered by the Board) in time for
them to be reviewed by County counsel prior to the depositions
of the FEMA witnesses which were scheduled for May 23 and 24.

See Tr. 8751-54, which is Attachment 3 hereto.

Despite the requirement that "on Monday, May 14th, FEMA
will file a list of all the documents which meet the [County's
document] requests and a list of its objections to the request
for documents" (Tr. 8752 (Laurenson)), the County received the
FEMA Response to Suffolk County Request for Production of
Documents (hereinafter, "FEMA Response”) on May 15. The FEMA

Response is Attachment C to the ASLB Order.l/ 1In addition, at

1/ As noted below, the ASLB Order is Attachment 6 hereto.
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approximately 4:00 p.m. on May 15, the County received a letter
fiom FEMA counsel (Attachment 4 hereto) which purportedly "sup-
plemented" the FEMA Response. The letter stated that documents
responsive to the County's document request -- apparently in
addition to those identified in the FEMA Response -- have been
"requested" from RAC members, but apparently not yet received
by FEMA counsel or ircluded in the listing contained in the
FEMA Response. The May 15 letter also stated that "two or
three additional items that may be responsive" to the request
"have been forwarded" to FEMA counsel but have not yet been
received. Thus, as of May 17, 1984, the County had still not

received a complete response to its April 20 document request.

Nonetheless, pursuant to the agreed upon schedule, on May
17 Suffolk County filed a Motion to Compel Production of
Documents Identified by FEMA on May 14 and 15 (hereinafter the
"County Motion"). The Motion is Attachment 5 hereto. In the
M tion, the County requested the Board to issue an order com-
pelling FEMA to produce the 37 documents identified (but
withheld from production) on pages 5-8 of the FEMA Response, as
well as all remaining responsive documents subsequently located
by FEMA counsel. The County's Motion expressly addressed only
the 37 documents identified in the FEMA Response, however,

since the remaining documents had not yet been identified by

FEMA counsel.




During a conference call on May 18, the ASLE issued its
ruling on the County Motion. It ordered FEMA to turn over to
Suffolk County 30 of the 37 identified documents. See ASLB
Order, which is Attachment 6 hereto. Pursuant to FEMA
counsel's oral request for a temporary stay of the ASLB Order,
the Board also issued on May 18, 1984 an Order Granting Tempo-
rary Stay, Attachment 7 hereto, (hereinafter, "ASLB Stay
Order"), giving FEMA "until 5:00 p.m. EDT on Monday, May 21 to
either have the documents in the hands of Suffolk County or to
obtain an additional stay from the Appeal Board." ASLB Stay

Order at 2.

At approximately 11:00 a2.m. on May 21, County counsel
received FEMA's two sentence Notice of Appeal and Request for a
Stay of an Order of the Atomic Safety and Licensing Board.
Shortly thereafter, the County filed with the Appeal Board its
Preliminary Suffolk County Response to FEMA's Notice of Appeal
and Request for a Stay of Order of the Atomic Safety and
Licensing Board, which stated the Coun;y‘. "intention to
respond to vhatever additional pleadings may be filed by FEMA
in support of its Appeal and Request for a Stay should this
Board be inclined to consider at all FEMA's interlocutory

"

appeal and request for a stay . . . .



Despite telephone conversations among counsel, during
which counsel for FEMA promised (1) to notify County counsel
when additional papers were filed with the Appeal Board, and
(2) to provide copies of such papers to the County upon their
completion, the County first learned that FEMA had filed addi-
tional pleadings with the Appeal Board when the Appeal Board's
secretary telephoned to inform us of the Appeal Board's Tempo-
rary Stay OCrder. The County never did receive FEMA's Memoran-
dum or Affidavits on May 21. We were able to obtain a copy
from the NRC Staff on May 22.

IT. There is No Basis for Granting an Additional
Sta:'t of the ASLB urder.

10 C.F.R. § 2.788 sets forth four factors which must be
consid:red in determining whether to grant or deny an applica-
tion for a stay. Those factors are:

1) Whether th: moving party has made a
strong showing that it is likely to prevail

on the merits;

2) Whether the party will be irreparably
injured unless a stay is granted;

3) Whether the granting of a stay would
harm other parties; and

4) Where the public interest lies.

In the ASLB Stay Order, the Licensing Boara stated:



This Board finds that only one factor, the
possibility of irreparable injury shculd a
stay not be grantad, weighs in favor of
granting FEMA's request. We do not find
that FEMA has made a strong showing that it
is likely to prevail on the merits, nor
that the public interest lies on the side
of non-disclosure of the subject documents.
Furthermore, the grant of a stay would
cause inconvenience to Suffolk County.

ASLB Stay Order at 2. The FEMA Memorandum filed in support of
its stay application does not overcome FEMA's failure to meet
the Section 2.788 standards. Accordingly, the request for an
additional stay should be denied.

A. FEMA Cannot Demonstrate A Strong Probability

of Prevailing on the Merits of its Privileye
Claim

The FEMA Memorandum does not even address the merits of
FEMA's privilege claim, much less make the requisite "strong
showing" that FEMA is likely to prevail on the merits. Al-
though some arguments made in papers filed with the ASLB are
repeated in the FEMA Memorandum, none of the arguments on the
merits which were made in the County's Motion are addressed,
and the grounds for the ASLB's Order are also ignored. Thus,
in the face of the ASLB's ruling against FEMA on the merits of
its privilege claim, FEMA has submitted nothing but a rehash of

its original arguments whiclh were rejected by the ASLB.



Clearly, FEMA has made no showing of likelihood to prevail in

the merits.

For the reasons stated in sections 1-4 belcw, the County
believes that FEMA could not prevail on the merits, if a stay
were granted.

1. The Executive Privilege Does Not Apply
to the Documents at Issue

Although it is difficult to discuss in any detail the
documents being withheld because the descriptions provided by
FEMA are so uninformative, it nonetheless seems clear that
given their subject matter, most if not all of them, are not
subject to the executive privilege. It is well established
that the privilege "does not attach to purely factual communi=-
cations, or to severable factual portions of communications,
the disclosure of which would not compromise military or state

secrets.” Long Island Lighting Co. (Shoreham Nuclear Power

Station, Unit 1), LBP-82-82, 16 NRC 1114, 1164 (1982), citing

EPA v. Mink, 410 U.S. 73 at B7-88. See also Brand v. Phillips

Petroleum Co., 628 F.24 873 (5th Cir. 1981).

The documents at issue all relate to the RAC Review or the
RAC Report which is attached to the testimony of the FEMA

witnesses. That review, and the resulting report, consists of



purely factual material =-- that is, whether or not the LILCO
Plan contains or does not contain various elements identified
in NUREG 0654. Indeed, many of the documents being withheld
appear to be nothing more than the particular findings of fact
by RAC members -- labeled "comments" in the FEMA document
listing -- that eventually became the RAC Report that is relied
upoa by the FEMA witnesses in their testimony. Such purely

factual material is not sub ject to executive privilege.

Furthermore, the executive privilege is designed to
protect the internal policy formulation or decision-making
process in a governmental agency. Despite the incantation of
the words "pre-decisional," "thought processes,"”" and "delibera-
tions" in the FEMA Response and the FEMA Memorandum, there is
no indication either in those documents, or in the description
of the withheld documents, that the findings or notes of RAC
members, drafts of the RAC Report, or the identified memoranda

have anything to do with FEMA policy or decisions or delibera-

tions about FEMA policies.

As stated in the FEMA Response, the RAC members engaged in
"a technical review" of the LILCO Plan. FEMA Response at 9.
Their purpose was to make findings of fact, not to set FEMA

policy or to make decisions for that agency. Indeed, with the



exception of the RAC Chairman (FFEMA witness Roger Kowieski),
the RAC members are not even FEMA employees. The "comments" of
the RAC members are technical factual findings concerning the
contents of the LILCO Plan. They have nothing to do with any
internal FEMA policy formulation or decisionmaking. FEMA has
failed te, and, in the County's view could not, demonstrate
that any of the documents at issue deal with the type of
nonfactual, policy, or decision-making matters that the execu-

tive privilege is designed to protect.

The County thus disagrees with the ASLB's ruling that the
FEMA findinas "involve the decision making process of
government which is protected by executive privilege." ASLB
Order at 6. The RAC "findings" are just that =-- factual
observations and conclusions about whether the LILCO Plan does
or does not contain the specific elements identified in NUREG
0654. There is no "policy" or "decision" making process in-
volved in identifying or "finding" facts. The executive
privilege does not apply to the RAC findings, or individual RAC

member findings.



2. Even if a Privilege at One Time Attached
to the Documents, the Privilege Has Been
Waived

Even assuming for the sake of argument that the executive
privilege could have attached at one time to some of the
documents at issue, it is clear that by its own subsequent
actions FEMA has waived such privilege. FEMA intends to intro-
duce the RAC Report into evidence in this proceeding. The FEMA
witnesses have attached the report to their prefiled testimony.
In addition, those witnesses state throughout their testimony
that their opinions and conclusions concerning the LILCO Plan
are based upon the RAC findings. 1In addition, at least three
of the FEMA witnesses (Messrs. Keller, Baldwin, and Kowieski)
participated in the RAC review, and authored several of the

documents being withheld.

Clearly, the County, the Board, and the other parties are
entitled to probe the bases for the opinions and conclusions
stated by the FEMA witnesses in their testimony, both for im=-
peachment purposes and otherwise to develop a full and complete
record. See the March 6, 1984 Order which is Attachment B to
ASLB Order, at 7-8. Since the FEMA witnesses rely in their
testimony upon the findings of the RAC, inquiry into the bases

of the RAC findings is clearly not only proper, bui essentiai.
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The FEMA position =-- that no one is permitted to see or inquire
into anythinc other than the bare conclusions stated in the
final RAC Report -- flies in the face of logic as well as the

rules of procedure.

FEMA, in effect, attempts to use the executive privilege

to bar any inguiry into the bases for the opinions of its

witnesses. Clearly, once FEMA submits testimony, and relies
upon factual findings in that testimony, it has waived any
pre-existing rights to keep confidential the processes or means
by which those findings and the conclusions of its witnesses

were developed. S<e e.g., Houston Light and Power Co. (South

Texas Project, Units 1 and 2), LBP-79-30, 10 NRC 594, 595
(1979). See also, March Order (Attachment B to ASLB Order) at
8. Given the circumstances of _his case, to permit FEMA to
abuse the executive privilege as it attempts to do, would be

improper.

Sustaining FEMA's executive privilege claim with respect
to the documents now at issue would accord a special "untouch-
able" atatu; to the FEMA witnesses. Such status has not been
accorded any other parties' witnesses in this proceeding --
the parties and the Board have had or will have the opportunity

to probe the bases for the opinione cf ecvery sther witness.



Thus, there is no basis for FEMA's unilateral view that its
witnesses are entitled to shield from scrutiny any inguiry into
the bases for their views. Such a shield, indeed, would be
particularly improper in an NRC proceeding where FEMA's views
allegedly are entitled to some sort of rebuttable presumption
of correctness. See 10 C.F.R. § 50.47(a)(2). How can a party
rebut the views of FEMA witnesses if the party cannot even
probe the bases for those views? Finally, sustaining FEMA's
privilege claim would also improperly deprive all parties of
their right under 10 C.F.R § 2.743(a) to conduct "such
cross-examination as may be required for full and true disclo-

sure of the facts."

The ASLB agreed with the County on this matisr. It stat-

ed:

TTlhe FEMA findings of the RAC Committee
are directly relevant to the issue in con-
troversy in this licensing hearing. 1In
general, the parties should be permitted to
inquire into those findings and the proce-
dures which were followed to arrive at the
FEMA concensus. Only by probing those
findings and determinations will the
parties and the Board be able to assess the
weight to be given to those findings and
determinations in our review under 10
C.F.R. § 50.47(a)(2).

ASLB Order at 7.
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Thus, even if a privilege at one time may have attached to
some of the documents at issue, FEMA's subsequent reliance upon
the RAC review in the testimony submitted in this proceeding,
constitutes a waiver of the privilege.

3. In Any Event, the Alleged "Chilling Effect"

of Releasing the Documents is Outweighed
by the County's Need to Obtain the Documents

As noted above, in applying a balancing test to determine
whether the qualified executive privilege is overcome, the ASLB
recognized that the County's need for the documents at issue is
substantial and compelling. The documents are the factual
findings which underlie and form the basis for the RAC findings
upon which the FEMA witnesses rely for the opinions and conclu-
sions stated in their testimony. Without access to these
documents, the County would be unable to cross-examine the FEMA
witnesses, to probe, challenge, or impeach their conclusions,
or otherwise to present on the record of this proceeding all
the relevant facts pertaining to the opinions of the FEMA
witnesses. To deny the County access to these documents would
constitute a violation of the County's rights under 10 C.F.R.
§§2.743(a) and 50.47(a)(2) and would, in effect, accord special
preferential treatment to one party's witnesses by shielding

those witnesses trom any meaningful inquiry or challenge.
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The ASLB held that:

‘The County should pbe able to discover the
underlying documents that went into the
formulation of the publicly disclosed RAC
Report because the information sought
appears to be reasonably calculated to lead
to the discovery of admissible evi-

dence. + «

ASLB Order at B. The Board went on to state:

fwle find that the documents which underlie
the RAC Report are centrally important to
the County's case in asserting that the
LILCO Plan does not comply with NUREG-0654.
We do not find that cross-examination
alone, without access to these documents,
will be equivalent.

ASLB Order at 9.

Indeed, the County's need for these FEMA documents is even
more substantial than that of LILCO with respect to the State
of New York documents which were the subject of the March ASLB
Order. There, the Board helé that LILCO's need for documents
concerning a so-called "review" by certain New York employees
(who were not witnesses in this proceeding), of a draft plan
different from the LILCO Plan at issue in this proceeding, out-
weighed the State's interest in confidentiality. The Board

stated:



At the present time, New York has become an
active participant in opposition to LILCO.
New York expects to present witnesses who
will testify concerning Aeficiencies or
inadeqracies in LILCO's current plan. We,
therefore, conclude that fairness dictates
that LILCO should be given access to prior
assessments of LILCO's earlier evacuation
plan in order to determine whether it can
impeach New York's witnesses with prior in-
consistent statements about the same or
similar provisions of the plan. Obviously
this information is not available to LILCO
through any other means. We find that
LILCO has a compelling need to see these
documents. On the other hand, New York's
fear of a "chilling effect on the ability
of the DPC to receive written comments,
concerns, and opinions of its staff" is
less compelling. . . . Frankly, New York
is not entitled to have its cake and to sat
it too. As an active participant in the
proceeding, its interests in preserving
secrecy are outweighed by LILCO's need to
have these documents to effectively
cross-examine New York' s witnesses.

Attachment B to ASLB Order at 7-8 (emphasis added).

The documents at issue here involve: (1) the very
witnesses chosen by FEMA to submit testimony, (2) the very Plar
at issue in this proceeding, (3) the actual RAC review and
findings which are attached to and are a pirt of the testimony
to be submitted into evideuce by FEMA, (4) the findings upon
which the FEMA witnesses expressly rely for the opinions and
conclusions contained in their testimony, and (5) the "FEMA

findings and determinations" which are perhaps a rebuttable



presumption in this proceeding. Thus, the nexus between the
FEMA documents and the matters at issue, as well as the
County's need for those documents, are substantially greater

than that presented by LILCO in March.

4. The Arguments on the Merits in
FEMA's Memorandum Are Without
Basis

The FEMA Memorandum contains three assertions, which
arguably relate to its position on the merits, which require

correction and response.

First, the FEMA Memorandum states at page 9: "The
County's documents make no showing of any circumstances
requiring overriding the policy considerations of executive
privilege." As the above discussion and a review of the Courty
Motion makes clear, this FEMA assertion simply ignores the
contents of the County's Motion as well as of the ASLE Order
which in substantial part granted that Motion. This FEMA as-

sertion is simply without basis.

Second, FEMA asserts on pages 5 and 10 of its Memorandum
and in the Kowieski Affidavit, that the individual opinions of
RAC membe~s "are irrelevant." The apparent basis for this as-

sertion is the argument that: "The RAC submitted its Tinail



report which reflects the collegial judgment of the RAC.

The RAC r=view is a collective document. If the individual RAC
members and consultants hold a spectrum of views on any given
issue, that fact would not vitiate the validity of the

consensus expressed in the report." FEMA Memorandum at 10, 11.

This FEMA argument should also be rejected. It ignores
the applicable relevancy standard for discovery, which is
whether "the information sought appears reasonably calculated
to lead to the discovery of admissible evidence." 10 CFR
§ 2.740(b)(1). The opinion of FEMA Counsel and Mr. Kowieski
that the findings of individual RAC members, which form the
basis for the "collegial" RAC findings "are irrelevant" also
ignores reality. The RAC findings are included in FEMA's tes-
timony on the contentions in this proceeding. See FEMA Re-
sponse at 5. The FEMA witnesses also expressly rely on the RAC
findings in their testimony. FuMA counsel's suggestion that
documents relating to the findings which constitute the bases
for his own witnesses' testimony are irrelevant, is inexplica-
ble and should be rejected out of hand. As the ASLB
recognized, the requested discovery clearly is reasonably cal-

culated to lead to the discovery of admissible evidence.
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Third, FEMA asserts that a Commission memorandum in

Consclidated Edison Company of New York (Indian Point, Units 2

and 3), Docket No. 50-247-SP, slip op. (August 20, 1982)
supports ite position that the documents relating to the RAC
Report relied upon in the FEMA testimony are entitled to be
kept secret. The referenced Commission memorandum is inappo-
site. The issue ruled upon in that case was whether represen-
tatives of intervenors could observe activities inside the
Indian Foint contrecl room during a FEMA exercise. The
Cormission's decision had nothing to do with discovery requests
relating to testimony filed by FFMA witnesscs, or to documents
reli-d upon by witnesses in forming expert opinions expressed
in testimony. In addition, one of the stated reasons for the
Commission's ruling that intervenors could not personally
observe the FFMA exercise was the Commission's expectation that
in =2rvenors would have "access to extensive documentation gen-
erated by the NRC and FEMA staffs during the exercise. . . ."
1d. at 3. Clearly, that situation is in no way analogous to
this case, where FEMA is attempting to limit the documents
relating to the RAC findings available to Suffclk County to
only the final RAC Report. FEMA's reference to Indian Point is

simply irrelevant.
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numerous references to the RAC Report.

Under these circumstances, it would be un-

fair to deny the County access to the

underlying documents and processes by which

the RAC Report achieved its final form. . .

. FFMA intends to present testimony of

three RAC members on May 29, in support of

its findings in the RAC Report. Thus, we

find that the documents which underlie the

RAC Report are centrally important to the

County's case in asserting that the LILCO

Transition Plan does not comply with

NUREG=-0654. We do not find that

cross-examination alone, without access to

these documents, will be egquivalent.
ASLE Order at R-9. Thus, the irreparable injury argument made
by FEMA is a rehash of its argument on the merits, and it has

already been expressly rejected.

In its Memorandum, FEMA further clarifies its "chilling
effect" argument, however, by making explicit its belief that
it is entitled to conduct the business of the RAC Review in se-
crecy, with the findings of the RAC members never seeing the
light of day. The Affidavits of Messrs. McIntire and Kowieski
clearly reveal that FEMA wishes to cover up the factual data,
which by law belongs to the public and in the public domain,
and which FFMA iteelf has placed into controversy in this pro-
ceeding through its own submitted testimony. FEMA is a
government agency, which purportedly acts on behalf of and in

the pubiic's interest. Indeed, in the FEMA Memorandum, FEMA
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asserts that "The public interest requires a full, detailed,
sometimes critical review of emergency plans, exercises and
preparedness around nuclear plants." FEMA Memorandum at 9.
FEMA's extreme protestc against disclosure of the factual
observations of RAC members, which purportedly are made.for the
public benefit, are inexplicab’e. Indeed, as the ASLB noted:

Prezumably, Mthe RAC members] submit their

independent opinions concerning an evalua-

tion of an emergency preparedness plan. We

cannot see why those opinions would be

different even if it were known that such
opinions would become public.

ASLE Order at R.

It further is clear that if the factual observations and
evaluations of RAC members would be affected or influenced by
the knowledge that such observations would be subject to public
disclosure, then such disclosure is even more essential. The
public is certainly entitled to know if a public body that is
supposedly serving its interests and protecting its safety says
one thing in secret meetings behind its own closed doors, but
says something else in a formal report submitted to the NRC in
support of the licensing of a nuclear power plant. FFMA's
cover-up attempt aside, it is clear that the public interest,

and the interest of Suffolk County as a litigant in this
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Both the public interest and the interest of Suffolk County
require that there be no further stay and that the ASLB's Order

be enforced.

For the reasons previously stated, the County believes
there is no basis for the issuance of an additional stay of the
ASLB Order, primarily because FEMA has made no strona showing
of a probability of succeeding on the merits, and has failed to
meet the other requirements of 10 C.F.R. & 2.788. 1f, however,
the Appeal Roard believes there is a need to consider the
merits of the FEMA appeal, then because producina the documents
at issue would moot FEMA's confidentiality claim, a stay may be
appropriate. Should the Board so determine, the County wishes
the Board to understand the implications of that determination

80 appropriate guidance can be provided to the ASLB.

Although FEMA asserts that the issuance of a stay "will
not result in substantial hardship to any party" because depo-~
sition schedules and hearing schedules can be adjusted "with a
minimum of disruption" (FEMA Memorandum at 8), FEMA is incor-
rect. The FEMA witnesses are presently scheduled to be
cross-examined on their prefiled direct testimony next week =-
May 29-June 1. The County's discovery requests and attempts to

take the depositions of the FEMA witnesses were all structured
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so documents could be obtained and reviewed prior to
depositions, depositions could be taken during breaks in the
hearing (sc counsel would be available to take and defend the
depositions), and the discovery could be concluded before
cross-examination. As a result of delays by FEMA in responding
to the County's document requests, and the FEMA appeal of the
ASLB Order, the FEMA depositions have not yet occurred. 1If an
additional stay is granted, they will not occur this week or
early next week. C(Clearly, as the ASLR and even FEMA have
recognized, discovery must precede the appcarance of FEMA's
witnesses for cross-examination at the hearing. Thus, the is-
suance of an additional stay would make it impossible to go
forward with the hearing as scheduled for the week of May

29-June 1.

Contrary to FEMA's assertion, an "adjustment," i.e., mov-
ing other testimony and witnesses into the May 29-June 1 slot
now set for cross-examination of FEMA, would result in
substantial prejudice to Suffolk County, even if LILCO were
able to "arrange for other witnesses" to appear in place of the
FEMA witnesses. The County has been preparing for the
cross-examination of FEMA's testimony, not other matters; if
the hearing were to go forward according to a new schedule, the

County would be forced to proceed without adequate preparation,




and would clearly be prejudiced. Thus, if an additional stay
is to be granted, the Appeal Board should advise the ASLB to
adjust the hearing schedule accordingly, by cancelling the
hearing now set for FEMA's witnesses next week and not
scheduling new testimony for which the County has not been able
to prepare.

IIT. This Interlocutory Appeal Should Not Be
Considered at All

It is well established that as a general ruie, the Appeal
Board will not exercise its discretion to entertain interlocu-

tory appeals of discovery matters. Houston Lighting and Power

Company (Allens Creek Nuclear Generating Station, Unit 1),

ALAB-609, 12 NRC 172, 173 n.2 (1980): Houston Lighting and

Power Company (South Texas Project, Units 1 and 2), ALAB-608,

12 NRC 168, 170 (1980):; Pennsvlvania Power and Light Company

and Allegheny Electric Cooperative, Inc. (Susquehanna Steam

Electric Station, Units 1 and 2), ALABR-563, 10 NRC 449, 450
(1979). 1Indeed, the Appeal Board has stated that it is “par=-
ticularly reluctant to intrude into the conduct of a licensing
board hearing in progress where the dispute is only over such
preliminary questions as the manner of receipt of evidence or

the conduct of discovery." Pennsylvania Power zad Light

Company and Allegheny Electric Corporation, Inc. (Susquehanna
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Steam Flectric Station, Units 1 and 2), ALAB-593, 11 NRC 761,

763 (1980). See '» Puget Sound Power and Licht Company

(Skagit Nuclear Power Project, Units 1 and 2), ALAB-572, 10 NRC

693, €96 (1979).

The issue here is one that is clearly encompassed within
this general principle. The ASLB, fully familiar with the
facts, issues, and testimony involved in this proceeding, has
reviewed 35 separate documents in camera and made individual
rulings on privilege claims in the context of this proceeding
as a whole. The Appeal Board is not in a position to overrule
the essentially factual findings of the ASLB concerning the
balancing of interests that requires the release of documents
by FEMA. 1Indeed, in a case irn which petitioners challenged a
special master's grant of a claim of privilege, the Appeal
Board ruled:

[TIhe contention that the denial of a claim
of privilege (much less its grant) enjoys a
special status deserving of interlocutory
rc "iew has been expressly rejected by the
Supreme Court [citing Will v. United
States, 389 U.S. 90 (19€7)71. We think it

wisest *o continue our own adherence to
that same practice.

Toledo Edison Company (Davis-Besse Nuclear Power Station),

ALAR-3NN, 2 NRC 752, 768-69 (1975). The Appeal Board stated

- 37 -



that relaxation of the general rule against grantina
interlocutery appeals was not justified when the effect would
be "to grant interlocutory review simply to reexamine sui
generis rulings on individuval privilege claims." ld. The
Board so held both because such review would slow the proceed-
ing, and because the licensing board was in a better position

to evaluate claims of privilege than was the Appeal Board. 14.

In light of FEMA's failure to make any showing of likeli=-
hood to prevail on the merits, and the fact that non-disclosure
of the documcnts at issue would be contrary to the public in-
terest, the interests of Suffolk County, and the
well-established principles governing discovery, qualified
privilege, and litigants’' rights to probe the bases for
opinions of opponents' witnesses, the Appeal Board should not
entertain FEMA's interlocutory appeal of the ASLB's discovery

order.



IV. Conclusion

For the foreaoing reascns, FEMA's Notice of Appeal and Re-

quest for a Stay should be denied.

Respectfully subritted,

Martin Bradley Ashare

Suffolk County Department of Law
Veterans Memorial Highway
Hauppauge, New York 11788

~

Lawrence Coe

Karla J. Letsche

Christopher M. McMurray

KIRKPATRICK, LOCKHART, HILL,
CHRISTOPHER & PHILLIPS

1900 M lt!‘ltt. No"o, Suite BOO

Washington, D.C. 20036

Attorneys for Suffolk County
Dated: ™ay 23, 1984
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Deoe nt ested

All documents that were produced in connection with, or in
any way relate to the FEMA Regional Assistance Committee ("RAC")
review of the LILCO Transition Plan for the Shoreham Nuclear
Power Station, including, but not limited to, the following (but
not including the LILCO Transitior Plan itself or NUREG 0654):

1. All memoranda, correspondence, questions, comments,
reports, evaluations, ratings, summaries, notes, including drafts,
relating to the RAC review of the LILCO Transition Plan.

2. All drafts or revisions of reports, comments, evaluations,
or other documents including drafts of and comments :ol‘tan to,
the document entitled "Consclidated RAC Review Dated Fecbruary 10,
1984.," which is attached to the Direct Testimony of Thomas E.
Baldwin et al. Concerning Phase II Emergency Planning dated
April 17, 1964 and filed in this proceeding.

3. All transcripts, minutes, summaries or notes of meetings,
discussions or conferences, including telephone conferences,
among RAC members or others relating to the RAC review of the
LILCO Transition Plan.



Dated:

April 20, 1984

Respectfully submitted,

Martin Bradley Ashare

Suffolk County Department of Law
Veterans Memorial Highwa
Hauppauge, New York 11788

Lawrence C Lanpher
Karla J. Letsche
John E. Birkenheier

KIRKPATRICK, LOCKHART, HILL,
CHRISTOPHER & PHILLIPS

1900 M Street, N.W,

Washington, D.C. 20036

Attorneys for Suffolk County









on Thursday., April 26, the County made clear its need for a
response to its document request prior to its conducting depoe
sitions of FEMA's witnesses, then scheduled for May 8 and 9,
and FEMA counsel stated that the respones would he provided to
the County by May | or 2. During numercus conversations with
counsel, FEMA counsel has made clear that he does not intend to
produco'oovorol documents that are responsive to the County's
document reguest: nonetheless, neither a response to that re-
quest nor a motion for a protective order has yet been filed by
FEMA. In addition, the County has alsc made clear that it
needs the documents requested, or at least a Roard ruling up~
holding FEMA's decision to withhold those documents, in order
to be able adeguately and effectively to conduct depositions of
FEMA witnesses. Without having received either a response to
its document request that jdentifies the documents being
withheld and the basis for such non-production, or a motion for
A& protective order that could be opposed and a Board ruling ocbe-
tained, the County cannot seek production of any specific
documents, and, indeed, also cannot proceed with properly

focused depositions of the FEMA witnesses.2’/ Under prior Boar?

2/ As FEMA counsel has mentioned, Suffolk County did file
with FEMA a Freedom of Information Act regquest, and soms
documents were produced in response to that request on

(Footnote cont'd next page’



rulings (n this case, the County is entitled to conduct such
discovery prior to having to cross examine the FEMA witnesses

during the hearings.

As the Board was made aware cn Friday, May 4, 1984, the
May § and 9 depositions have been cancelled because of FEMA's
fnxluri,:o respond to the County's document request. Suffolk
County is attempting to reschedule them Auring the two week
break in the hearing (on May 22 and 23) 80 that the cross exam=
ination of FEMA witndsses can proceed as planned when the hear-
iAng reconvenes on May 29, 1984, However, in order to take the
depositions at that time, it will be necessary to receive the
FEMA response and obtain whatever Board rulings may be neces~
Sary prior to that time. Accordingly, the County requests that
FEMA be ordered to respond to the County's document reyuest,
and file its motion for a protective order to cover the

documents it does not intend to produce by May 10, 1984.

(Footnote cont'd from previous page)

May 1. A seven page list of documents not produced was
also provided on that date. While the County has stated
it does not seek to receive two copies of documents that
may be responsive to both its FOIA request and its Request
for Production of Documents, it is well established that
it nonetheless is entitled to receive & response to its
Request for Production of Documents, separate and apare
from a respuise to its FOIA request.
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for FEMA indicates that at the present time, he does not
believe that there are any documents that meet the re-
guirements of Request Number 3 on Page 2 but that he has
agreed to meet with the individual RAC Committee members
on Friday of this week to determine that there are no such
documents.

As to Reguest Number 1 and 2 on that pacge, it 1is
the present positicn of FEMA that those -- there are document
+hat meet those reguests but that they are all privileged
because they are essentially pre-decisional documents, the
same type of executive privilege which FEMA has previously
asserted in this proceeding, that FEMA does not intend toO
produce any documents in response to that raguest.

After extensive discussions concerning scheduling,
it was agreed that on Monday, May 14th, FEMA will file a
1ist of all of the documents which meet the reguests and
a list of its objections to the reguest for documents. On
Thursday, May 17th, FEMA will file copies of all of the
documents in question In Camera with the Board with a dupli-
cate set of those documents being sent to the FEMA Washingto:
D. C. office. On that same date, Thursday, May 17th, ali
parties, including suffolk County, of course, will file
their responses to tne FEMA objections to the production of

the documents.

th

The Board will endeavor to rule on all cf these
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objections and requests for protective order and motions to
compel on Friday, May the 18th, in order that the deposi-
tions of FEMA witnesses may ¢o forward as scheduleéd during
the next week. |

This ccmpletes my recollection 3and notes of what
was said during our conference. If anycne else cares to
add to this or correct anything I've said, we will entertain
such statements now. |

MR. GLASS: Just one point of clarification. On
the items listed in Number 1, I am arserting the privilege
only for those documents that we have not already provided
to the Kirkpatrick law firm. Some of ithe documents in Number
1 had already been provided to them.

And on a point of information. Would Ms. Letsche
need additional copies of those if they were already provided
in the FOIZ reguest? It means a great deal of duplication.

MS. LETSCHE: No. I stated that I don't need
extra copies, but I assume they will be identified in your
response to my document regquest so that I know which cf the
documents you produced in response to tlie FCIA reguest or
the ones that are responsive to my dccument reguest.

MR. GLASS: Okay.

JUDGE LAURENSON: FEMA agrees to “o that?

MR. GLASS: Yes.

JUDGE LAURENSON: All right. Anythinc else to
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sucrlement or correct what I have said on the record.

Lauvrenson, and that 1is that, although you are absolutelv
correct in

production

MS. LETSCHE:

stating that the County's original reguest for

which those documants were reguested to be produced, that

during discussions among counsel, both off and on the

r

ecord, it had been made clear by the County to Mr. Glass

that those documents were necessary prior to the conduct

of the depositions, and that a response to that document

recuest would be forthcoming prior to that time.

MR. GLASS: The County had the opportunity to

to make any further comment.

that concludes our discussion concerning the discovery

JUDGE LAURENSON: 3all right.

pute concerning documents between the County and FEMA.

We will take a ten minute recess at this poin

% we will reconvene with the LILCO panel concerning

uster 11.

(ithereupon, a recess 1s taken at 3:25 p.m.,

to reconvene at 3:45 p.m., this same day.)

~in

serve the document reguest when they wanted. I am nct goin

-
-

Just to supplement one item, Judce

of documents by FEMA did not include a dat2 upon

gis=-

S

At this pcint then,







Federal Emergency Management Agency

Region 1] 26 Federal Plaza New York, New York 10278
May 15, 1984

Karla Letsche. Esq.
Kirkpatrick, Lockhart, Hill
Christopher & Phillips

1900 M Street, N.W.

8ch Floor

washington, D.C. 20036

Tear Ms. Letsche:

This lecter supplenents our response to Suffolk County's Discovery
Request. FE44 has identified all items within the Regional and
Headquarters office that is responsive to your request. In addition
we have requested information that may be in the offices of the
Regional Assistance Comuittee members.

Artached please find a Briefing Sheet supplied by the Enviromental
Protection Agency whicn is responsive to the third item in your
request.

We understand that two or three additional items that may be
responsive to vour request have been forwarded to our office from
the Department of Transportation RAC member but we have not yet
received this information.

1 am also enclosing copies of a FEMA employee's Anticipated Workload
Forms as they relate to Shoreham activities.

1£ you have any further questions please do not hesitate to contact
this office.

Very truly yours,

%,

Stewart M. Glass
Regional Counsel

—y
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of

Docket No. 50-322-0L-3
(Emergency Planning)

LONG ISLAND LIGHTING COMPANY

{Shoreham Nuclear Power Station,
Unit 1)

N N il Nt Nl et o Sl

SUFFOLK COUNTY MOTION TO COMPEL
PRODUCTION OF DOCUMENTS IDENTIFIED
BY FEMA ON MAY 14 AND 15

Pursuant to the agreed upon schedule discussed by the
Board and parties on May 9, 1984, and pursuant to 10 C.F.R.
§ 2.740(f), Suffolk County hereby moves the Board to issue an
order compelling FEMA to produce the thirty seven documents
identified, but withheld from production, on pages 5-8 of
FEMA's Response to Suffolk County Request for Production of
Docuren.s (hereinafter "FEMA Response”"). The bases for this

Motion are set forth in parts B-F below.

A. FEMA's Response is Still Not Complete

Az = preliminary matter, the County notes that it is fil=-
ing this Motion on May 17, in order to obtain a Board ruling on

FEMA's withholding of documents. The County's filing, however,

G4 $SETPSCT :



is of necessity incomplete as a result of FEMA's inability or
unwillingness to provide the information upon which the
County's Motion is necessarily premised on a timely basis as
contemplated by the May 9 agreement among the parties which was
adopted by the Board. Thus, despite the requirement that “on
Monday, May l4th, FEMA will file a list of all the documents
which meet the [County's document] reguests and a list of its
objections to the request for documents," (Tr. 8752
(Laurenson)), on May 14 the County received only pages 1-7 of
the FEMA Response. Those pages did not contain a complete
listing of the responsive documents, and they contained no
objections or bases for withholding any documents. The County
did not receive the full eleven page document entitled "FEMA
Response to Suffolk County Regquest for Producticn of Documents"”

until shortly before noon on May 15.

In addition, at approximately 4:00 p.m. on May 15, the
County received a letter from FEMA Counsel (Attachment A
hereto) which purportedly "supplements"” the FEMA Response. The
letter states that documents responsive to the County's

document reguest -- apparently in addition to those identified

in the FEMA Response =-- have been "regquested" from RAC members,
but apparently not yet received by FEMA counsel or included in

the listing contained in the FEMA Response. The May 15 letter



also states that "two or three additional items that may be
responsive” to the request "have been forwarded" to FEMA

counsel but have not yet been received. As of May 17, 1984,
the County has still not received a complete response to its

April 20 cocument reguest.l/

Thus, although the entire schedule leading to a Board
ruling by May 18 was premised on the representation of FEMA
counsel that he could file a complete response by May 14 and
provide by May 17 all the withheld documents to the Board (with
duplicates available for production to the County pending the
Board's ruling), it is clear that a complete response has yet
to be provided by FEMA: FEMA counsel has not even located,
much less received or reviewed all the responsive documents.
The County submits that in light of FEMA's continuing
non-compliance with the timetables set in thirs proceeding, and
the scheduled depositions of the FEMA witnesses during the week

of hay 21, the Board should order FEMA to turn over all

1/ Furthermore, despite the representation at page 4 of the
FEMA Response, as of May 15, 1984, the 8 documents listed
on pages 4-5 of the FEMA Response had not yet been provid-
ed to the County. They were received after noon on May
l16. Similarly, despite the representations in the May 15,
1984 letter from Mr. Glass, the FEMA employees' Antici-
pated Workload Forms relating to Shoreham, were alsc not
provided to the County un<il M=2v 16,  10984.



remaining responsive documents to the County, regardless of

whether FEMA objects to their producticn, no later than Monday,

Mav 20.

The County's Moticn addresses only the 37 documents iden-
tified in the FEMA Response, since the remaining documents have
not yet been identified by FEMA counsel.

B. FEMA has Failed to Satisfy the Threshhold

Standards for a Proper Assertion of the
Executive Privilege

In its November 1, 1983 Memorandum and Order Ruling on
Suffolk County Motion to Compel FEMA to Produce Documents
(hereinafter, "November Order") which is relied upon by FEMA at
page 8 of its Response, this Board identified four requirements
for properly invoking the executive privilege. See November
Order at 2. FEMA has not satisfied at least two of those re-

guirements.

The County received late on May 14 an unexecuted Affidavit
drafted for the signature of Louis O. Guiffrida, Director of
FEMA. The County assumes that the Board will have in hand an
executed copy of that Affidavit before it makes any ruling up-
holding any of the FEMA privilege claims. The County also as-

sumes that copies of the documents which have been ildencil.ed



and withheld will be provided for the Board's in camera
inspection by May 17. Thus, the County does not at this time
contest FEMA's satisfaction of the first and fourth reguire=-
ments set forth on page 2 of the Board's November Order. The
documents submitted by FEMA, however, 4o not satisfy either the
second or thir3d requirements identified by the Board, and this
failure alone reguires the granting of the County's motion to

compel.
The two reguirements in question are:

(2) the claim must specifically describe
and designate the documents sought to be
withheld:;
(3) the claim must state the precise
reasons for preserving the confidentiality
of the documents

November Order at 2.

Neither the FEMA Response nor the Guiffrida Affidavit spe-
cifically describes all the documents sought to be withheld,
even limiting those documents to the 37 listed in the FEMA Re-
sponse. First, at least four of those documents (items 20, 21,

2Z and 23) have not even been seen by either FEMA Counsel (see

FEMA Response at 8-9) or by Mr. Guiffrida (see Affidavit at
paragraph 6.) Although these documents are described as

"individual personal notes," clearly, neither FEMA Counsel nor



Mr. Guiffrida have any basis for assuming such description is

accurate. More importantly, the description "personal notes"
does nct constitute a meaningful or useful description of the
documents at issue that could enable either the Board, or
Suffolk County, to evaluate the applicability of the asserted
privilege. "Persoral notes" clearly could comprise purely fac-
tual statements to which the asserted privilege does not apply.
The County cannot file an informed response to the FEMA
priviilege claim, nor can this Board rule, based on the limited

so-called "description" of these documents that has been pro-

vided by FEMA.

This deficiency also applies to most of the other
documents identified and withheld by FEMA. The FEMA designa-
tions of the following items fail to "specifically describe"

them:

- Items 1-19 (each described only as “"comments")
- Item 27 ("Transmittal Memorandum")

- Item 28 ("Memorandum," "Subject: Shoreham Plan and
Review")

- Items 29 and 30 ("Discussion Points" and "Q's and
A's" "on the FEMA finding of 3/15/84 for Shoreham")

-- Item 31 ("annotated notes")
- Item 32 ("Notes and Option Paper on Strategies for

Handling Shareham Nffecite Emergency Preparedness
Problem")



- Item 33 ("Memorandum" "Subject: Federal Emergency
Management Agency Support for Nuclear Regulatory
Commission Licensing of Shoreham Nuclear Station")

- Item 34 ("Memorandum" "Subject: Legal Issues Iden-
tified During the RAC Riview of LILCO Transition Plan
for Shoreham")

- Item 37 ("pages of a flip chart" of RAC "comments")

The FEMA Response and Guiffrida Affidavit also fail to
state "precise reasons for preserving the confidentiality of
the documents” being withheld. The only "reasons" contained in
the FEMA Response are the following unexplained or conclusory

assertions:

It is the position of [FEMA] that the
abcve thirty-seven (37) documents are
privileged, that they are subject to the
protection of the executive privilege
(sic). (At B8.)

* * *

FEMA objects to the discovery of any advis-
ory memoranda, predecisional deliteraticns
related to the RAC review, or the input of
the Individual RAC members to the final
FEMA RAC report. (At 9.)

- * E

It is obvious . . . that [Suffolk County
is] seeking to ascertain the predecisional
thoughts and opinions of the individual RAC
members. Executive privilege is meant to
protect these very thought processes, ad-
visory opinion recommendations and deliber-
aliviies (At 9.)



- - -

These documents fall squarely within the
scope of executive privilege . . . . (At
10.)
These assertions are insufficient to support a claim of
privilege. First, they are not related in any way to the
Aactual documents at issue (e.g., why are memoranda concerning
"FEMA Support for NRC Licensing of Shoreham," or "legal issues
identified in the RAC Review," or RAC comments on Revision 1
(Items 33, 34 and 37) subject to executive privilege?) Second,
there is no 'reason" given to support the asserted conclusion
that individuals' thoughts and opinions -- which are supposedly
in the notes and comments of RAC members -- are covered by ex-
ecutive privilege. Clearly, every document containing written
words also reflects some individual's thoughts. That alone
does not make a document privileged, part.cularly when the
individual is a witness or when that individual's thoughts angd
opinions have been submitted into evidence, which is the case
here. Third, even if some of the documents at one point may

have been subject to a privilege of some sort, the FEMA Re-

sponse is totally silent concerning any need to preserve the

confidentiality of any of the documents, given the fact that
FEMA is a party to this proceeding, has submitted testimony by

scveral of the authors of documents being withheld, and has
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as it was in October. 1In addition, it of course fails to
address any of the documents now at issue. (The matters at
issue in October primarily involved FEMA's internal policy and
proposed response to the NRC's requests for a review of the
LILCO Plan.) It provides no additional information which could

support a claim of privilege.

In short, FEMA has failed to make even the threshhold
showings necessary to support a claim of privilege and need for
confidentiality with respect to the 37 documents it has identi-

fied and withheld.

c. The Executive Privilege Does Not Apply
t> the Documents at Issue

Although for the reasons noted above it is difficult to
discuss in any detail the documents being withheld because the
descriptions provided by FEMA are so uninformative, it
nonetheless seems clear that given their subject matter, most
if not all of them, are not subject to the executive privilege.
It is well established that the privilege "does not attach to
purely factual communications, or to severable factual pertions
of communications, the disclosure of which would not compromise

military or state secrets." Long Island Lighting Co.

(Shoreham Nuclear Power Station, Unit 1), LBP=-82-82, 1A NRr



~114, 1164 (1382), citing EPA v. Mink, 410 U.8. 73 at B7-88.

5Hee also Brand v. Phillips Petroleum Co., 628 F.248 873 (5th

Cir. 1981), cited in the November Order, at 7, and this Board's
Memorandum and Order Ruling Upon LILCO's Motion to Compel Pro-
duction of Documents and Objections of Governor Mario Cuomo,
dated March 6, 1984 (hereinafter "March Order") at 7. The
documents at issue all relate to the RAC Review or the RAC
Report which is attached to the testimony of the FEMA
witnesses. That review, and the resulting report, consists of
purely factual material -- that is, whether or not the LILCO
Plan contains or does not contain various elements identified
in NUREG 0654. 1Indeed, many of the documents being withheld
appear to be nothing more than the particular findings of fact
by RAC members ~- labeled "comments"™ in the FEMA document
listing == that eventually became the RAC Report that is relied
upon by the FEMA witnesses in their testimony. Such factual

material is not subject to executive privilege.

Furthermore, the executive privilege is designed to
protect the internal policy formulation or decision-making
process in a governmental agency. Despite the incantation of
the words "pre-decisional," "thought processes," and "delibera-
tions" in the FEMA Response and the Guiffrida Affidavit, there

ie nn irdAjcation either in those documents, or in the

“ i1 =



description of the withheld documents, that the findings or
notes >f RAC members, drafts of the RAC Report, or the identi-

fied memoranda have anything to do with FEMA policy or

decisions or deliberations about FEMA policies.

As stated in the FEMA Response, the RAC members engaged in
"a technical review" of the LILCO Plan. FEMA Response at 9.
Their purpose was to make findings of fact, not set FEMA policy
or make decisions for that agency. Indeed, the RAC members
except the Chairman, are not even FEMA cmployees. The
"comments" of the RAC members are technical factual findings,
having nothing to do with any internal FEMA policy formulation
or decisionmaking. They are not protected by the executive
privilege. Unlike the documents involved in the Fall 1983 dis~
covery dispute, which at least arguably dealt with internal
FEMA policy and decision making deliberations (see November
Order at 9),2/ the documents at issue here appear to deal with
nothing but the technical findings of “he RAC concerning the
contents of the LILCO Plan. FEMA has failed to demonstrate
that any of the documents deal with the type of nonfactual,
pelicy, or decision-making matters that the executive privilege

is designed to protect.

2/ At issue in November were items such as draft memoranda
and correspondence apparently setting forth the agency's
policy, position, or intended response to the request from
NRC that cert.ain actions be undertaken.

“ 12 -
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into anything other than the bare conclusions stated in the
final RAC Report =-- flies in the face of logic as well as the

rules of procedure.

FEMA, 1in effect, attempts to use the executive privilege

to bar any inguiry into the bases for the opinions of its

witnesses. Clearly, once FEMA submits testimony, and relies
upon factual findings in that testimony, it has waived any
pre-existing rights to keep confidential the processes or means
by which those findings and the conclusions of its witnesses

we.e developed. See e.q., Houston Light and Power Co. (South

Texas Project, Units 1 and 2), LBP-79-30, 10 NRC 594, 595
(1979). See also, March Order at 8. Given the circumstances
of this case, to permit FEMA to abuse the executive privilege

as it attempts to do, would be improper.

Sustaining FEMA's executive privilege claim with respect
to the documents now at issue would accord a special "untouch-
able” status to the FEMA witnesses:; such status has not bee-
accorded any other parties' witnesses in this proceeding ==
the parties and the Board have had or will have the opportunity
tC probe the bases for the opinions of every other witness. It
would also improperly deprive all parties of their right under

10 C.F.R § 2.743(a) to conduct "such cross-examination as may



be required for full and true disclosure of the facts."
Finally, it would violate 10 CFR § 50.47(a)(2) because the
parties would be unable to rebut the FEMA findings, having been

barred from even determining the bases for those findings.

Thus, even if a privilege at one time may have attached to
some of the documents at issue, FEMA's subsequent reliance upon
the RAC review in the testimony submitted in this proceeding,
constitutes a waiver of the privilege.

E. In Any Event, the Alleged "Chilling Effect"

©of Releasing the Documents is Outweighed

Here by the County's Need to Obtain the
Documents

This Board has stated in both its November and March
Orders that a balancing test must be applied to determine
whether the gualified executive privilege is overcome by the
need of a litigant for the particular documents at issue. See
November Order at 10, and March Order at 3=-5. In this case, as
demonstrated in parts B and C above, FEMA has failed to
document or even explain the basis for its "chilling effect"
assertion with respect to the documents at issue. Those
documents appear to contain only factual, technical, non=policy
material having nothing to do with any internal FEMA decision-
making. On the other hand, the County's need for these

documents is substantial and compelling.



As noted in part D above, the documents at lssue are the
factual findings which underlie and form the basis for the RAC
findings upon which the FEMA witnesses rely for the opinions
and conclusions stated in their testimony. Without access to
these documents, the County would be unable to cross-examine
the FEMA witnesses, to probe, challenge, or impeach their con-
clusions, or otherwise to present cn the record of this pro-
ceedinc all the relevant facts pertaining to the opinions of
the FEMA witnesses. As noted in part D above, to deny the
County access to these documents would constitute a violation
of the County's rights under 10 C.F.R. §8§2.743(a) and
50.47(a)(2) and would, in effect, accord special preferential
treatment to one party's witnesses by shielding those witnesses

from any meaningful inquiry or challenge.

Indeed, the County's need for these FEMA documents is even
more substantial than that of LILCO with respect to the State
of New York documents which were the subject of the Board's
Merch Order. There, the Board held that LILCO's need for
documents concerning a so-called "review" by certain New York
employees (who were not witnesses in this proceeding), of a
draft plan different from the LILCO Plan at issue in this pro-
ceeding, outweighed the State's interest in confidentiality.

The Board stated:

e 16 =



At the present time, New York has become an
active participant in opposition to LILCO.
New York expects to present witnesses who
will testify concerning deficiencies or
inadequacies in LILCO's current plan. We,
therefore, conclude that fairness dictates
that LILCO should be given access to prior
assessments of LILCO's earlier evacuation
pian in order to determine whether it can
impeach New York's witnesses with prior in-
consistent statements al:out the same or
similar provisions of the olan. Obviously
this information is not available to LILCO
through any other means. We find that
LILCO has a compelling need to see these
documents. On the other hand, New York'-
fear of a "chilling effect on the abilit /
©f the DPC to receive written comments,
concerns, and opinions of its staff" is
less compelling. . . . Prankly, New York
is not entitled to have its cake and to eat

1t too. As an active participant in the

roceedinz, 1ts interests in preservin
secrecy are outwelighe O's need to
have t%cse documents to effectivel

cross-examine New York's witnesses.

March Order at 7-8 (emphasis added).

The documents at issue here involve: (1) the very
witnesses chosen by FEMA to submit testimony, (2) the very Plan
at issue in this proceeding, (3) the actual RAC review and
findings which are attached to and are a part of the testimony
to be submitted into evidence by FEMA, (4) the findings upon
which the FEMA witnesses expressly rely for the opinions and
conclusions contained in their testimony, and (5) the "FEMA
findings and determinations" which are a rebuttable presumption

- e

in this proccoiling. Thus, the nexus between the FEMA documents
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and the matters at issue, as well as the County's need for
those documents, are substantially greater than that presented
by LILTO in March. The County submits that, assuming any of
the FEMA documents are properly subject to a claim of
privilece, the Roard's March Order, which required New York to
turn over privileged documents to LILCO, is controlling here.

Accordingly, the County's Motion to Compel should be granted.

F. FEMA's Other Arcuments are Without Basis

The FEMA Response contains two assertions which reguire a

response and correction.

First, the FEMA Response states at page 9 "The County's
document request to FEMA makes absclutely no showing of any
circumstances requiring disclosure of the reques.ed documents."
Clearly, no such "showing" is required in a Request for Produc-
tion of Documents. See 10 CFR § 2.741. This motion sets forth
in as much detail as possible, given the limited information
provided by FEMA, the circumstances which require disclosure of

the documents.

Second, FEMA asserts on page 10 of its Response that the
requested documents "are irrelevant and will not lead to the

producticn of 2dmizzil: relevant evidence." The apparent
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basis for this assertion is the argument that: “the FEMA RAC
review is not being litigated in this proceeding and the inputs
of the various members of the RAC Committee have absolutely no
probative value. The RAC submitted its final roporé which

reflects the collegial judAgment of the RAC." FEMA Response at

10.

This FEMA argument ignores the applicable relevancy
standard for discovery, which is whother "the information
sought appears reasonably calculated to lead to the discovery
of admissible evidence." 10 CFR § 2.740(b)(1). FEMA Counsel's
opinion that the findings of individual RAC members, which form
the basis for the "collegial" RAC findings "have absolutely no
probative value" also ignores reality. As the very next
sentence of the FEMA Response acknowledges, the RAC findings
are included in FEMA's testimony on the contentions in this
proceeding. The FEMA witnesses also expressly rely on the RAC
findings in their testimony. FEMA counsel's suggestion that
documents relating to the findings which consti“ute the bases
for his own witnesses' testimony are irrelevant, is inexplica~
ble and should be rejected out of hand. The requested discov-
ery clearly is reasonably calculated to lead to the discovery

of admissible evidence.
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Conclusion
R

For the foregoing reasons, the County's Motion to Compel

should be granted.

Dated:

May 17,

1984

Respectfully submitted,

Martin Bradley Ashare

Suffolk County Department of Law
Veterans Memorial Highway
Hauppauge, New York 11788

Karla J. Letsche

KIRKPATRICK, LOCKHART, HILL,
CHRISTOPHER & PHILLIPS

1900 M Street, N.W., Suite B0O

Washington, D.C. 20036

Attorneys for Suffolk County
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ATTACHMENT A

Federal Emergency Management Agency

Regon 11 26 Federal Plaza New York, New York 10278
May 15, 1984

Karla lLetsche Esq.
Kirkpatrick, Lockhart, Hill
Cuistopher & Phillips
1900 M Street, N.W.

8cth Floor

washington, D.C. 20036

M Ml- I‘tm.

This letter supplevents our response to Suffolk County's Discovery
Request. FEMA has identified all items within the Regional and
Headquarters office that is responsive to your request. In addiction
we have requested information that may be in the offices of the
Regional Assistance Comuittee members.

Acrtached please find a Briefing Sheet supplied by the Enviromental
Protection Agency whicn is responsive to the third item in your

request.

We understand that two or three additional items that mav be
responsive to vour request have been forwarded to our office from
the Department of Transportation RAC member but we have not yet
received this information.

1 an also enclosing conies of a FEMA employee's Anticipated Workload
Forms as they relace to Shoreham activities.

1f vou have any further questions please do not hesitate to contact
this office.

Very truly yours,

% Sl

Stewart M. Glass
Kegional Counsel
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Sefore Administrative Judges
James A, Laurenson, Chairman
Dr. Jerry R, Kline
Mr. Frederick J. Shon

In the Matter of Docket No. 50-322-0L-3

LONG ISLAND LIGHTING COMPANY (Emergency Planning Proceeding)
(Shoreham Nuclear Power Station,
Unit 1) May 18, 1984

)
)
)
)
)
;
) 3:00 p.m., E.D.T.

MEMORANDUM AND ORDER RULING ON Sur FOLK COUNTY
MO A

We have before us today a discovery dispute between Suffolk County
and FEMA. While we have entertained frequent discussions concerning
various such disputes between the County and FEMA in the past, the
current dispute commenced on May 8 when Suffolk County filed a Motion to
Compel Response to Request for Production of Documents by FEMA. The
County's request recited the facts that the County served on FEMA a
Request for Production of Documents on April 23 and that a prompt
response was necessary in order to prepare for depositions next week and
cross-examination of FEMA witnesses at the hearing beginning on May 29.
The County asked us to require FEMA to respond to the request for
documents by May 10.

We held a discussion with all parties on May 9 during the hearing
in Hauppauge, NY. At that time, FEMA indicated that it intended to
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assert executive privilege and to withhold numerous documents. The
Board established a schedule for the filing of the list of documents in
question on May 14 and subsequent filing of briefs, and Jn camera
submission of the documents. At that time we notified all parties that
we would announce our ruling at a telephc—e conference at 3:00 p.m. on
May 18, 1984. The FEMA 1ist was served upon the Board on May 15 and the
County asserts that it did not receive the entire 1ist until then. The
FEMA 1ist identif‘sd 37 documents as responsive to the Suffolk County
request for documents but FEMA claimed "executive privilege" for all 37
Tisted documents. FEMA characterizes these documents as "advisory
memoranda, predecisional deliberations related to the RAC Review, or the
input of the individual RAC members to the Final FEMA Report." (FEMA's
Response to Suffolk County Request for Production of Documents at 9.)
FEMA goes on to object to the request to provide what it says are "the
predecisional thoughts and opinions of the individual RAC members."
FEMA's brief goes on to state that "the FEMA RAC Review is not being
litigated in this proceeding." (Pg. 10.)

Yesterday, FEMA filed in camera copies of 35 of 37 documents in
question. At the same time, FEMA submitted an Affidavit of Gen. Louis
Giuffrida, Director of FEMA, listing and describing the 37 documents in
nuestion and ctating that he had examined the documents (except 4 which
were delivered to us stil] sealed) and that he concluded that the
production of these documents would be contrary to the public interest.
He further asserted that "the production of these documents will have a

chilling effect on this agency's ability to receive in written format



the comments, concerns and opinions of our staff." He also stated that
it will adversely affect the ability of the RAC Chairman tc receive
written advice from representatives of the RAC.

Yesterday, Suffolk County filed its Motion and Brief to Compel
Production of Documents. The County first complains about FEMA's
response not being complete because additional documents may be
identified. The County's arguments in support of the disclosure of all
documents in question are as follows: (1) FEMA failed to satisfy the
threshold standards for a proper assertion of executive privilege
because the documents are not specifically described and there is no
precise reason given by FEMA for preserving the confidentiality of the
documents; (2) the executive privilege does not apply to these documents
at all because they all consist of purely factual material concerning
the RAC Review and do not concern FEMA policy; (3) even if they were
privileged at one time, the privilege has been waived because FEMA
intends to offer the RAC Report in evidence; and (4) the County claims
that any chilling effect of releasing the documents is outweighed by the
County's need to obtain the documents.

NRC Staff and LILCO both support FEMA's response and assertion of
executive privilege. The LILCO brief in support of FEMA makes the
argument that the FEMA RAC is analogous to the NRC ACRS and that the
deliberations and advisory opinions of ACRS are protected by executive
privilege.

No party has challenged the ruling principles of law which we have

applied to assertions of executive privilege in our November 1, 1983



(Attachment A hereto) and March 6, 1984 (Attachment B hereto) Orders
ruling on motions to compel production of documents. Therefore, we
shall cuntinue Lo assume that our legal analysis of the doctrine of
executive privilege is correct. To recap those orders, we set forth
specific procedural requirements for the assertion of the privilege.
Furthermore, we have characterized the privilege, once it is
established, as a qualified one. Upon a prima facie showing of
executive privilege, the Board must employ a balancing test to determine
‘whether to pierce the gqualified privilege. (See pages 5-7, Attachment
A, and pages 3-5, Attachment B.) Factors to be weighed and considered
in favor of piercing the privilege and releasing the documents are the
following: (1) importance of the documents to the Suffolk County case;
(2) the unavailability elsewhere of this information; (3) the philosophy
of broad discovery under NRC rules of procedure; (4) our prior decision
in the dispute between LILCO and New York State where we found that
LILCO's need for the documents outweighed New York's claim of harm
resulting from disclosure; and (5) the fact that in most cases here, the
authors of the documents in question are not subordinates of the persons
to whom the documents are addressed and therefore the possibility of any
"chilling effect" of disclosure is lessened.

On the other side of this scale are ‘Lie fuiluwing Tactors which
weigh against disclosure: (1) future RAC participants may alter their
advice or input if they know that their comments may become public; (2)
disclosure will curtail free expression, integrity and independence of

those responsible; (3) the relevant information concerning the bases for



the FEMA RAC findings can be adeguately tested through cross-examination
of the four FEMA witnesses at the hearing and the disclosure of the
drafts and eariy discussions jeading to the final report are not needed
by Suffolk County; (4) the documents requested are not relevant to the
issues in this proceeding, i.e., the admitted contentions rather than
the RAC Review of the LILCO Plan; (5) what one member of the RAC may
have thought about the Plan under review is not relevant or probative of
anything; and (6) our November 1, 1983 Order essentially upheld the
executive privilege-and denied most Suffolk County requests to produce

drafts of similar documents.

ANALYSIS

Part 351 of the Federal regulations pursuant to Title 44 provides
for the establishment of RACs and describes their duties. 44 C.F.R. §
351.10(b) provides for the establishment of Regional Assistance
Committees in each of the 10 standard Federal regions. That section
goes on to Tist the makeup of the RACs and concludes by stating: “The
FEMA Chairperﬁon of the RACs will provide guidance and orientation to
other agency members to assist them in carrying out their functions."
The function of the RAC is described in 44 C.F.R. § 351.11(b) to include
the review of state and local radiological emergency plans and %o
observe exercises to evaluate the adequacy of such plans. The Federal
agency mempers are charged with the responsibility of becoming
knowledgeable about Federal planning and guidance in this area and where

their ageacy cas assist in improving the preparedness.
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olk County next asserts that these documents are not privileged

the RAC Review or the RAC Report which

testimony. Suffolk County asserts that this

purely factual material. We disagree. While there

are obviously facts contained in the documents, the thrust of these
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documents is that they contain evaulations, advisory opinions,

recommendations and deliberations which fall within "executive
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privilege." We also find that the FEMA findings herein, as adopted from
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the RAC Report, involve the decision making process of government which
protected by executive privilege. Therefore, we find that FEMA has

made a prima facie showing of executive privilege.
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10 C.F.R. § 50.47(a)(1) states that no license may be issued
without an NRC finding that offsite emergency preparedness provides

assurance that adequate protective measures can and will be

the event of a radiological emergency
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10 C.F.R. § 50.47(a)(2) states that the NRC will base its finding
under 10 C.F.R. § 50.47(a)(1) on a review of the FEMA findings and
determinations as to whether state and iocai emergency plans (in this
case the LILCO Transitibn Plan) are adequate and capable of being
1mpliemented.

The FEMA RAC Review submitted to NRC on March 15, 1984, constitutes
the FEMA findings and determinations as specified in 10 C.F.R. §
50.47(a)(2). The RAC Review was an evaluation of Revision 3 of the
LILCO Transition Plan against each planning element specified in
NUREG-0654. Almost all of the Intervenors' contentions refer to
specific sections of NUREG-0654 and allege deficiencies in the Plan.

Hence, the FEMA findings of the RAC Committee are directly relevant
to the issues in controversy in this licensing hearing. In general, the
parties should be permitted to inquire into those findings and the
procedures which were followed to arrive at the FEMA concensus. Only by
probing those findings and determinations will the parties and Board be
able to assess the weight to be given to those findings and
determinations in our review under 10 C.F.R. § 50.4f(a)(2). Thereafter,
we will consider and assess all relevant and probative evidence in
ruling on the question of the reasonable assurance finding to be made by
the NNC Jursuant to 10 C.F.R. § 50.47(a)(1).

This brings us to the balancing test to determine whether the
qualified privilege should be pierced in this instance. On balancing
the competing interests, we find that, as to most documents, the

County's need to have these documents is greater than the harm or



"chilling effect"” wnich such release will have on decision making in the
future. Ve are most impressed with the fact that the FEMA RAC Report
now constitutes FEMA's findings for purposes of i0 C.F.R. § 50.47. In
this regard, the RAC is clearly distinguishable from ACRS. Moreover,
three members of the RAC will testify for FEMA. The FEMA testimony
incorporates numerous references to the RAC Report. Under these
circumstances, it would be unfair to deny the County access to the
underlying documents and processes by which the RAC Report achieved its
final form. By this holding, we do not mean to imply that the comments
of any individual RAC member may be relevant or admissible. What we are
saying is that the County should be able to discover the underlying
documents that went into the formulation of the publicly disclosed RAC
Report because the information sought appears reasonably calculated to
lead to the discovery of admissible evidence. We are aware that there
might be some "chilling effect" as a result of this decision, but we
think it will be less than those cases where we have previously withheld
discovery. As to the RAC members, most of them are not employees or
subordinates of FEMA., Presumably, they submit their independent
opinions concerning an evaluation of an emergency preparedness plan. We
cannot see why those opinions would be different even if it were known
that such opinione weuld bocsome public., As to the opinions and advice
of FEMA staff employees, we are only authorizing release of the draft
documents concerning the RAC Review and RAC Report. We find that the
other internal advice giving documents of FEMA staff should not be

disclosed consistent with our November 1, 1983 and March 6, 1984 Orders.



This litigaticn concerns the contentions of Suffolk County. Almost all
of the contentions are founded upon the County's claim that the LILCO
Transition Plan fails to comply with the regulations and MUREG-0654.

The RAC Report evaluates the LILCO Transition Plan against the criteria
in NUREG-0654. FEMA intends to present testimonv of three RAC members
on May 29, in support of its findings in the RAC Report. Thus, we find
that the documents which underiie the RAC Report are centrally important
to the County's case in asserting that the LILCO Transition Plan does
not comply with NUREG-0654. We do not find that cross-examination
alone, without access to these documents, will be equivalent.

we have reviewed each of the 35 documents submitted to us in camera
by FEMA. We incorporate FEMA's Response to Suffolk County's Request for
Production of Documents, dated May 14, 1984, consisting of 11 pages and
attached hereto as Attachment C. We order as follows: On page 5
through page 7 of Attachment C, the documents numbered 1-23 shali be
released as underlying documents, authored by members of the RAC, which
went into the process of formulating the final RAC Report. The request
to produce Document Mos. 1-23 is GRANTED. (Items 2 and 23 were not
submitted to us.)

As to Document Nos. 24, 27, and 28 on page 7 of Attachment C, FEMA
asserts that the final drafts of the letter and momcc have been released
to Suffolk County. That appears to be true as to Nos. 24 and 28, but we
do not see No. 27 on the list of documents released to Suffolk County.
In any event, the Board finds that the final drafts of each of these 3

should be released but that there is no showing of need by the County
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for the release of earlier drafts. The request to produce Document Nos.
24, 27, and 28 is DENIED.

Document Nos. 25, 26, 31, 34-37 on pages 7 and 8 of Attachment C
are drafts of various documents, documents with handwritten notes, and a
compilation of RAC members' comments. For the reasons stated in
connection with Document Nos. 1-23, we find that these documents should
be released. As to Document Nos. 25, 26, 31, 34-37, the request to
produce is GRANTED. (Item 35 consists of three drafts not twe drafts as
stated.)

Document Nos. 29 and 30 on page 7 of Attachment C are internal
working papers concerning preparation for a press conference which was
never held. We find that the County has established no need for these
documents and the regquest to produce Document Nos. 29 and 30 is DENIED.

Document No. 32 on page 8 of Attachment C is an internal FEMA
option paper concerning strategies for dealing with the Shoreham offsite
emergency preparedness problem. We have reviewed this document and it
is not relevant to the RAC Review or Report. We find that the "chilling
effect" of releasing this document would outweigh any potential need of
the County to see it. Therefore, the request to produce Document No. 32
is DENIED.

Document No. 33 on page 8 of Attachment C is a dra%t of 2
memorandum, the final draft of which FEMA indicates has been released to
Suffolk County. This draft shall not be released for the same reasons
stated in connection with Document Mos. 24, 27 and 28. The request to

produce number Document No. 33 is DENIED.



Bethesda, Maryland

Based upon this Order, we believe that FEMA and Suffolk County

IT IS SO ORDERED.

should be able to resolve their differences about additional RAC related

documents which may be subseauently obtained by FEMA.

ATOMIC SAFETY AND
LICENSING BOARD

/\

e et
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Jucge
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UNITED STATES OF AMERICA it
NUCLEAR REGULATORY COMMISSION

N°Y =2 P40
ATOMIC SAFETY AND LICENSING BOARD 8 NV -2
Before Administrative Judges
James A, Laurenson, Chairman
Or. Jerry R, Kline
Mr. Frederick J. Shon

SERVED NOV 3 1983

In the Matter of Docket No. 50-322-0L-3

LONG ISLAND LIGHTING COMPANY (Emergency Planning Proceeding)
. (Shorenam Nuclear Power Station,

Unit 1) November 1, 1983

N Nt otV et et st Sl s

MEMORANDUM AND ORDER <ULING ON SUFFOLK COUNTY
~WOTTOR Y0 COWPEL FENA YU PRODUCE DOCUMENTS —

I. Procedural History
On September 19, 1983, Suffolk County (the County) filed a "Motion

to Compel Discovery from FEMA (Federal Emergency Management Agency)."
Some matters raised in that motion have been settled by the narties.
However, as relevant here, the County requested discovery of the
following: (1) all drafts of the Memorandum dated June 23, 1983 from
Richard W. Krimm, Assistant Associate Director of FEMA to Edward L.
Jordan of the NRC; (2) all drafts of a letter dated August 29, 1983 from
Jeffrey S. Bragg, Executive Deputy Director of FEMA to William J.
Circks, Executive Director of Operations of NRC; and (3) written
instructions from Gary 0 Johnson, Executive Officer of FEMA to Fred

Sharrocks, Senior Program Matager at FEM‘A regarding preparation of a

EFS T3



draft FEMA response to the July 22, 1983 letter from William J. Dircks
of the NRC,
On September 21, 1983, FEMA filed a response to the County's motion

wherein FEMA asserted that the above listed documents were not subject
to discovery because of "executive privilege." FEMA cited no authority
in support of its position.

On September 26, 1983, we held a Discovery Conference in
Washington, D. C. Efforts to settle this discovery dispute between the
County and FEMA were unavailing. The Board notified FEMA that it had
not properly invoked the claim of “executive privilege." However, FEMA
was given a period of 15 days to perfect the claim of privilege by
completing the following: (1) the claim must be asserted by the head of
the agency, i.e., Loufs 0. Giuffrida, Director; (2) the claim must
specifically describe and designate the documents sought to be withheld;
(3) the claim must state the precise reasons for preserving the
confidentiality of the documents; and (4) the documents for which
executive privilege was claimed must be submitted under seal for the
Board's in camera review 1f that became necessary. The Board invited
the parties' attention to U.S. v. Capitol Service, Inc., 89 F.R.D, §78
(E.D. Wis. 1981). The Board also informed NRC Staff that its terse
concurrence with FEMA's position was "wholly fnsufficient.” (T, §90),
A1l parties were given a period of one week to respond to FEMA's claim
of privilege. (T. 602).

On October 12, 1983, FEMA submitted another response to the

Lounty's motion to compe! discovery., 0f the three disputed' tems 1isted



in the County's September 19, 1983 motion, FEMA asserted the claim of
executive privilege as to ftems 1 and 2. FEMA did not address item 3.
In addition to items 1 and 2, FEMA also asserted a claim of executive
privilege for the following documents:
A. Those sections of a Briefing Paper on Shoreham
prepared Dy the staff of Region Il for Frank P.
Petrone, Regional Director detailing his
staffs identification of i{ssues and recommenda-
tions.
8. Memorandum for Richard W. Krimm from Gary Johnson,
Executive Officer in the Office of Natural and
Technological Hazards dated June 7, 1983
concerning the response of FEMA to the NRC
request of June 1, 1983,
C. Draft letter, never mailed, prepared for signature of
Louis 0. Gluffrida by the staff of the office of
Natural and Technological Mazards in anticipation of
a request b; NRC for a FEMA review of the LILCO
Transition Plan,

D. Portions of Status Report on Shoreham Nuclear Power
Plant dealing with opinions of staff.

€. Anmalysis o a hypothetical question concerning LILCO,
New York Scate and Suffolk County response to an
accident .t the Shoreham Nuclear Power Station.

The FEMA claim of privilege was made by its Director, Louis 0.
Gluffrida. His affidavit states .hat he personally examined the
documents in controversy and corcluded that their production would be
contrary to the public interest. MHe asserted that the seven categories
of documents “consist of {ntra-departmental memoranda and communications
containing opinions, recommendations and deliberations pertaining to
decisions” subsequently made by FEMA, Me went on to say that the

disclosure of these documents "will have a chilling effect on the
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ability of this agency *o receive in written format the comments,
concerns and opinions of our staff." Affidavit of Louis 0. Giuffrida,
at 3.

On October 19, 1983, Suffolk County filed a Supplementa) Response

in support of its motion to compe! production of the documents. The

,

County first claims that the Affidavit of Director Giuffrida is
defective because it is unsigned. The County also asserts that FEMA

failed to comply with the criteria Tisted by the Board at the Discovery

Conference. Finally, the County asserts that the doctrine of "executive

privilege ilable to FEMA because that agency is not engaged

in policy formation. The County claims that FEMA "is engaged only in

rendering its factual findirgs." Suffolk County Supplemental Response
at 10. Thus, the County's argument goes, "executive privilege"” may only
ve asserted in connection with policy formulation and since FEMA
formulates no policy in connection with the documents in controversy
nere, 1t 1s not entitied to claim privilege.

in spite of the Board's prior characterization of the NRC Staff
pesition on this issue as “wholly inadequate,” NRC Staff elected not to

respond to FEMA's claim of executive privilege.

whether discovery of the documents in ques* on is precluded by *he

~

doctrine of "executive privilege™ and whetner FEMA properly invoked

.

" 49 "
executive o ege” 1n this matter.




APPLICABLE LAW

The scope of discovery in NRC proceedings is quite broad. The
pertinent rule is as follows:

°arties may obtain discovery regarding any

tter, not ar‘v"ece i, which is relevant
to the subject matter involved in the
proceeding . . . . It is not ground for
objection that the information sought will
be inadmissible at the hearing if the
information sought appears reasonably
calculated to lead to the discovery of
aamissible evidence."

10 CFR § 2.740(b)(1). (Emphasis supplied.)

Although not cited by any party to this dispute, the prior
Licensing Board in the ‘nsiant matter was called upon to decide whether
the County could prevent disclosure of some of its documents because of

"executive privilege." In Long Island Lighting Co. (Shoreham Nuclear

Power Station, Unit 1), LBP-82-82, 16 NRC 1144 (1982), the County

opposed LILCO's discovery requests for emergency planning documents

because of, inter alia, executive privilege of the County. The

I &

Licensing Board summarized the applicable law concerning "executive

privilege” as follows:
The executive privilege is a qualified
privilege, and does not attach to
purely factual communications, or to
severable factual portions of communica-
tions, the disclosure of which would not
compromise m111tarv or state secrets.
EPA v, Mink, 410 U.S., at 87-88; Smith,
supra, JOS'F. Suoo., at 1015, Fuyrthermore,
even communications which fall within the
protection of the privilege may be
disclosed upon an appropriate showing of
need. United States v. ;ecae:: § Platt, Inc,
8§42 F. 2a 635, 638-639 ' Cir, 1976) cert.




denied, 430 U.S. 945 (1877). See also Smith,
403 F. Supp., at 1015-1016. In determining

the need of a litigant seeking the production

of documents covered by the executive privilege,
an objective balancing test is employed,
weighing the importance of the documents to the
party seeking their production and the availa-
bility elsewhere of the information contained

in the documents against the government

interest in secrecy. Legget &% Platt, supra,

542 F. 2d, at 658-658.

Id. at 1164-5. It is clear that executive privilege in cornection with

state secrets or military secrets, the disclosure of which would

threaten national security, is a matter of absolute privilege. See

Kinoy v. Mitchell, 67 FRD 1 (S.D.N.Y. 1975). However, since the only

claim of executive privilege asserted by FEMA here is that disclosure of
the documents would be harmful to the decision making process of the
agency, we agree with the statement of the prior licensing board in
Shoreham that this is a "qualified privilege."

As pertinent here, "executive privilege" has been described by
several other names: deliberative process of government privilege,
governmental functions privilege, and intra-governmental documents
privilege. The case law discussing this privilege has also considered
exemptions under the Freedom of I[nformation Act. 5 U.S.C. 5852(b)(5).
This statutory provision exempts from required disclosure "inter-agency
or intra-agency memorandums or letters which would not be avzilable by
law to a private party in litigation with the agency." This provision
has been interpreted by the courts in harmony with the doctrine of
"executive privilege" so that deliberative materials produced in the

administrative decision making process are protec:ec from disclosure




while purely factual materials are not protected from disclosure. See

Branch v. Phillips Petroleum Co., 628 F. 2d 873 (Sth Cir. 1981). Agency

documents which reflect advisory opinions, recommendations, or

deliberations fall within "executive privilege." U.S. v. Capito!l

Service Inc., supra, at 582. The reason for protecting the

confidentiality of communications between high government officials and
those who advise and assist them is to achieve the goal of receiving the
most candid advice without regard for appearances or self interest of
the adviser. U.S. v. Nixon, 418 U.S. 683, 705 (1974).

The U.S. Supreme Court in EPA v. Mink, 410 U.S. 73 (1973), set

forth rules for separating factual material from "deliberative
information” through in camera inspection, in cases brought pursuant to
the Freedom of Information Act. The same procedure has been followed in
“executive privilege" cases. Carl Zeiss Stiftung v. V.E.B. Carl Zeiss,
Jena, 40 F.R.D. 318 (D.D.C. 1966) aff'd on opinion below, 384 F. 2d 979
(D.C. Cir.) cert. den. 389 U.S. 952 (1967).

[Clourts should not hesitate to make a private
examination of disputed materials upon a
reasonalk:le showing that it can serve a purpose
truly useful to a pa~ty actually or poten-
tially entitled to some discovery . . .. In
camera inspection in executive privilege cases
5 aptrupriate where it appears with reasonable
clarity that the party seeking production is
entitled to access to some of the materials
demanded. Examination in this type of situa-
tion enables the separation of what should be
disclosed from what should not be revealed . . . ."

Id. at 331.



QPINION

we begin our analysis and review of this controver: ' by assessing
the affidavit of FEMA's Director, Louis 0. Giuffrida, in the light of
our announced prerequisites and the County's objections. First, we note
that our copy of the affidavit is signed by Director Giuffrida and his
signature is notarized. There is no reason to doubt the validity of the
signature. Accordingly, the County's objection that the affidavit is
defective because it is unsigned will be overruled.

Second, the County claims that the FEMA affidavit should be
rejected because it fails to comply with the criteria established for

that affidavit by the Board during the Discovery Conference. We find

that FEMA Director Louis 0. Giuffrida is the head of his agency. The

Giuffrida affidavit describes the seven documents sought to be withheld.
The affidavit asserts that FEMA Director Giuffrida personally examined
the documents in controversy and invoked "executive privilege" to
prevent disciosure of "intra-departmental memoranda and communications
containing opinions, recommendations, and deliberations pertaining to
decisions” of FEMA. He further stated that disclosure of the documents
would have a "chilling effect" on the ability of FEMA to receive written
comments and opinions in the futura. We find that, for the purpose of
asserting "executive privilege," the seven FEMA documents are described
and the reason for preserving confidentiality is articulated. Hence, we

find that FEMA has complied with our order concerning the prerequisites




of the claim of executive privilege. The objections of Suffolk County
to the FEMA affidavit are overruled.

This leads us to the County's claim that the doctrine of “executive
privilege” is not available to FEMA because tie privilege is only
available to protect against disclosure ¢f -ommunications regarding
policy formulation and FEMA does not engage in policy formulation in
this matter. We find that the County is mistaken. Executive privilege
is not Timited to policy formulation but extends to the agency's

decisfon making process. In Kaiser Aluminum & Chemical Corp. v. B3 .,

157 F. Supp. 939 (Ct. of Claims 1958), Justice Reed (Retired), sitting
Dy designation held, .

The document sought here was a part of the
administrative reasoning process that

reached the conclusion embodied in the
contracts with Kaiser and Reynclds. The
objective facts, such as the cost, condi-
tion, efficiency, terms and suitability are
otherwise available. So far as the dis-
closure of confidential intra-agency advisory
opinfons is concerned, we conclude that they
belong to that class of governmental documents
that are privileged . . . .

ld. at 946.

while we agree with the County that purely factual material is not
privileged, it is unproductive to attempt to distinguish "policy
formulation" from "decision making" or "administrative reason‘ng." As
long as the documents in controversy consist of advisory opinions,
recommendations or deliberations in the agency decision making process,
we find that they fall within the doctrine of "executive privilege."

Thus, the County's agrument that we should not consider FEMA's assertion
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of privilege, for failure to specify the type of policy formulation
involved, is rejected.

Although we find in favor of FEMA concerning its claim of the
existence of “"executive privilege" here, that does not end the matter.
We have previously stated that the privilege is a qualified one. This
requires us to balance the need for the privilege against the need of
the County to have the documents. With this standard in mind, we begin
our review of Director Giuffrida's affidavit asserting "executive
privilege” for seven documents. We shall discuss them in the order
listed therein,

“(a.) A1l drafts of a memorandum . ., N ."

At the outset we note that the final version of this memorandum,
from FEMA to NRC on June 23, 1983, is public information which has been
served on all parties. We find that the drafts which led up to the
final product are privileged and the County has failed to establish
compelling reasons for disclosure. We see no reason to examine the
drafts. The County's motion to compel production of these drafts is
DENIED.

"(b.) All drafts of a letter , . . ."

Again we note that the final version of the letter drafted
August 29, 1983 from FEMA to NRC is publicly available. We see no
reason to examine these drafts. For the same reasons listed concerning
drafts of the memorandum above, we DENY the County's motion to compe!

production of these documents.
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“(c.) Those sections of a Briefing Paper on Shoreham prenared dv

the Staff . . . for . . . Regional Director . . . detailing his staff's

identification of issues and recommendations."

We find this to be the type of opinion and recommendation squarely
protected by the privilege. The County again failed to establish any
compelling need for the document which would suffice to overccme the
privilege. We found no reason to examine this document. FEMA's claim
of "executive privilege" is SUSTAINED.

"(d.) Memorandum . . . dated June 7, 1983 concerning the response

of FEMA to the NRC reguest of June 1, 1983."

Although we prevMously found that FEMA had properly identified this
document for a claim of privilege, FEMA's description of the memorandum
led us to believe that part of it may be discoverable. Accordingly, we
unsea’ed the documents and examined this memorandum. We find that the
memorandum containrs factual material which can be separated from the
privileged material. Prior to the last paragraph on page 1, the
memorandum contains only factual, non-privileged matter. Beginning with
the last paragraph on the first page, the remainder of the memorandum is
privileged. The County has not established a compelling reason fur
disclosure of the privileged material. To clarify this matter, FEMA
shal] produce a copy of the June 7, 1982 memorandum from Gary D. Johnson
to Richard W. Krimm through the paragraph ending with the phrase, "in
preparation of FEMA's response to NRC." As to the remainder of that

memorandum, FEMA's claim of privilege is SUSTAINED.
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“(e.) Draft letter, never mailed . . . ."

For the reasons stated in connection with draft memorandums and
draft letters in parts (a.) and (b.) supra, we uphold FEMA's claim of
executive privilege and find no reason to review this document.

"(f.) Portions of Status Report . . . ."

“(g.) Analysis of a hypothetical question . . . .*

In connection with these two documents, we concluded that the
documents in uestion should be reviewed in order to balance the
competing interests. Accordingly, the Board examined the portions of
the status report and analysis of a hypothetical question and concluded
that neither document contained discoverable factual material and that
both documents contained opinions, deliberations and recommendations
which should be withheld. FEMA's claim of "executive privilege" as to
these items is SUSTAINED.

In addition to the documents described above, Suffolk County, in
fts Motion to Compel Discovery from FEMA, requested production of
written instructions from Gary D. Johnson of FEMA to Fred Sharrocks of
FEMA concerning preparation of a draft response to a letter from NRC.
FEMA ha< not asserted "executive privilege" or otherwise objected to the
production of this meterial. Accordingly, Suffolk County's motion to

compe! production of these written instructions is GRANTED.



[T IS ORDERED that FEMA shall submit to Suffolk County
the following documents: (1) Page 1 of a memorandum dated June 7, 1983
from Gary D. Johnson to Richard W. Krimm through the paragraph ending

]

with the phrase, "in preparation of FEMA's response to -

"

written instructions from Gary D. Johnson to Fred Sharrocks c
preparation of a FEMA response to a July 22, 1983 letter from
Dircks of NRC.

IT IS FURTHER ORDERED that as to all other documents for whic
‘executive privilege" was claimed, as identified in the Suffolk County
Motion to Compel Discovery from FEMA and the October 12, 1983 FEMA

-

response, the FEMA claim of "executive privilege" is SUSTAINED and the

Motion to Compel Discovery is DENIE

ATOMIC SAFETY AND
LICENSING BOARD

3 A. -HURE\ Chairman
inistrative Law uuc,e

Bethesda. Marvland
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY =OMMISSION
3 ATOMIC SAFETY AND LICENSING BOARD

8efore Administrative Judges
James A, Laurenson, Chairman
Or. Jerry R, Kline
Mr. Frederick J. Shon

In the Matter of Docket No. 50-322-0L-3

LONG ISLAND LIGHTING COMPANY (Emergency Planning Proceeding’
(Shoreham Nuclear Power Station,

Unit 1) March 6, 1984

el el Sl et Sl e e “it®

MEMORANDUM AND QRDER RULING UPON LILCO'S
MOTTON TU COMPEL PRCLUCTION OF DOCUMENTS AND

A. Procedural History

On February 6, 1584, LILCO filed a "Mction to Compe! Expedited
Production of Documents by New York State." On February 8, we issued an
"Order Establishing Zxpedited Response Schedule." On February 13,
Governor Cuome filed a Memorandum in Opposition to the Metion to Comge!
Production., On February 13, Suffclk Coumty 2735 filed a "Response” o
LilC0's motion. On February 15, we he'd a conference teleshone cal’ and
acdvised tne parties that New York State was ordered t3 produce & 1¢ss 24
all documents requestec and to provide copies of the documents %3 wnich
New Yorx had no obiection. On Feoruary 23, 1884, New Yorx praduced

cocies of certain documents, an explanation concerning other cocuments

¢ wnich coula not Se ‘centifieq or located, anc oojecsicns %o she
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procuction of the remaining cocuments for the following reasons:
reievarsy, cxesutive privilege, attorney-client erivilege anc attorney
work product. LILCO presented an oral argument concerning New York's
objections on February 24, 1984, (Tr, 3883-388%.) On Fepruary 27,

New York submittec an Afficavit of David Axelrog, M.D., Chairman of tne
New York State Disaster Preparedness Commission. Or. Axelrod certifies
that he personally reviewed each of the withheld documents and was
claiming “executive privilege" for certain documents. His afidavis
further asserts that the release of these documents "would have a
chilling effect on the ability of the DPC to receive written comments,
concerns anc opinions of its staff." On February 28, LILCO filed a
"Motion for Leave to Make and Supplement Replies, etc." On February 28,
counsel for New York ang LILCO sent us letters concerning this dispute.
On March 1, the Board conducted a conference call with counse! for New
York and LILCO at which time we advised them of our ruling on each
document n question. New York and LILCO were informed that this Order
would be put in writing, On March 2, counse! for Suf%olk County sent us
a Tetter protesting the fact that the County had not been inciucec in
the conference telepnone call of March 1. The County also sucgested 2

procedure for ‘uture conference calls.

. lssue
Ahetner the documents in question are privilegec ang, 1# so, |

wnether such privilege ‘s outweighed by LILCO's need for the cocumenss.
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A ‘EE"E'U’! Liw

On Novemdbe= 1, 1082, we ‘3suad a "Memorandum ang Qron: Ruling on
Suffolk County Motion to Compe! FEMA to Produce Documents,” in_the

Matter of Long Islang L gnting Co. (Shorenam Nuc'ear Powar Station,

Unit 1) LBP-83-72, 18 NRC ___ (1983). Therein, we discussed &t 'engin
the Taw applicadle to "executive privilege." We set “cren presedurs!
requirements for asserting the privilege as well as the “sct that i+ s,
insofar as relevant here, a qualified privilege which reayuires 3
balancing test. Thereafter, we conducted an dn camers inspection ¢f
certain FEMA documents. We held that some were privileged ang others
were not. [nsofar as New York asserts “executive privilege” nere, we
reaffirm our prior analysis. Indeed, none of the parties to the fnstant
dispute challenge our prior conclusions of law or their applicatien,

To recap our prior conclusions on the doctrine +f "exscutive
privilege," we first held that the claim of "executive privilege" m.st
(1) be asserted by the head of the agency; (2) specifically cescride :ne
documents sought to be withhela; (1) state precise reasons for
Jreserving confidentiality of the specific documerts; and (4) ne
accompanied by the documents themselves, under seal, “or possitle AL
gamera inspection by the Board. [f the governmenta! agency make: a
2rma facie showing of the adove criteria, the Soarc will then “ing *mat
the privilege ‘s a qua'ified one and wi'l' balance *he Tieigant's meee

for the documents against the goverament's assersion of the “eni) ) tng

ef¥ecs” on i%s cacisien making process.







that the claim of priviles . made by the
Government may be overcome by a Titigant's
showing of need for the mate~i:! zrez:
enough to outweigh the policies favoring
nendisclosure. Or the Court may reconcile
the competing interests, after in camera
inspection of the documents, by ordering
partial disclosure, or disclosure subject %o
2 protective order.

The Court went on to state:

The factors which the Court considers are

many and complex. The deliberative and
decision-making process of Government officials
are held confidential to preserve the free
expression, integrity and independence of those
responsible for making the determinations that
enable government to cperate.

"

or
-

o

And finally,

Against these considerations favoring nondis-
closure, the courts weigh the needs of the
Titigant seeking disclosure, keeping in mind
the philosophy of broad discovery which the
Federal Rules of Civil Procedure embracs.
Oiscovery is most likely when the material is
centrally important and the litigant has no
other means of obtaining equivalent proof of
his allegations or defenses.

ld. at 12,

The "Attorney-Client Privilege” and "Work Product Joctrine" were
discussed in detail in an earlier Memorandum and Order Ruling on LILZd's
Motion to Comoel Discovery of Suffolk County Emergency Plarning
Oocuments of the other licensing board at 16 NRC 1144, 1157 et. ses.
(1882), We adopt and apply the tests discussed therein. wWi=hout

Selaboring the point, it should be notes tha: we have sustaines 2acn inc
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every cbjection of New York which was founded upon "atiorney-client” or

"work product" privilege.

D. Application of the Law to the Documerss in Controversy.

In connection with several documents, New York objected to tne
motion to compe! production for the reason that the document was
believed to be "irrelevant because it concerns a plan prepared by LILCO
in the spring of 1982, which plan relied on the County and the State for
implementation."” (emphasis in original.) Objections of Governor Mario
Cuomo, etc. at 3. (Qther relevancy objections were lodged against
production of documents dealing with DPC rules and regulations. Ia. at
S. Suffice it to say that the liberal provisions of Rule 25 of the
Federal Rules of Civil Procedure have been incorporated in the MRC Rules
of Practice. The applicable NRC discovery rule provides that "it is not
ground for objection that the information sought will be inadmissibie at
the hearing if the information sought appears reasonably calculated o
lead to the discovery of aamissible evidence." 10 C.F.R. § 2.740(b)(1).
In each instance where New York asserts a relevancy obiection, we “ing
that the discovery of the New York State review 0f the earlier LILC
clan and the OPC procedures are reasonably calculated to leaag o the
discovery of acmissible evidence. A1l of New York's relevancy
cpjections are overruled.

in the majerity of instances we sustained New York's claim 2¢
"executive privilege." The principal area in which we Jverryled New

York's assertion of "executive privilege” is the ~eview ang assess—er<



of LILCO's earlier emergency evacuation plan by New York's employees,
For purposes of identification, these documents are designateq anc
listed below as Nos. 1, 2, 12, 15-23, and 30. At the outset we note
that many of these cocuments are primarily factual and, hence, no
"executive privilege" attaches to purely factual material. For example,
the New York review of LILCO's earlier emergency evacuation plan founc
many elements required by NUREG-0634 to be “missing." However,
intertwined with this factual material are other assessments J¢
"adequate” or "inadequate." Such subiective determinations constitute
advisory opinions or recommendations wnich are included within
"executive privilege." Hence, we found that most of the above documents
fall within "executive privilege."

Pursuant to our prior discussion of the qualified nature of
‘executive privilege," we next proceed to the balancing test of weighing
LILCO's need for tne documents against New York's need for secrecy. At
the present time, New York has become an active participant in
opposition to LILCO. New York expects to present witnesses who will
testify concerning deficiencies or inadequacies in LILCO's current alan.
. We, therefore, conclude that fairness dictates that LILCO should de
given access to prior assessments of LILCO's earlier svacuation olan in
order to determine wnether it can impeach New York's witnesses vish
Srior inconsistent statements acout the same or similar srovisions of
the plan., Obviously, this information is not available to LILCO througn

e *

any other means. e find that LILCC has 2 comoe’ling nees *o sae <nese

Jocuments. On the cther hand, New York's “sar of a "chilling efecs on
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the atility of the OPC to receive written comments, concerns, ang
opinions of its staf¥" is less compelling. The documents in question
concern advice that was given more than a vear ago about 2 plan that <s
nc longer viable. While this does not mean that discovery of such
information will not lead to admissible evicence, it does mean that tne
"chilling effect" is less than it would be for a viable plan. Moreover,
the nature of the "comments, concerns, and opinfons" contained in the
document is such that we find that disclosure of these documents will
have little, if any, "chilling effect." Frankly, New York is not
entitled to have its cake and to eat it too. As an active participant
in this proceeding, its interests in preserving secrecy are outweighed
by LILCO's need to have these documents to effectively cross-examine New
York's witnesses.

As we explained to New York and LILCO in our telephone conference
call of March 1, 1984, we have numbered each of the documents (or grougs
of documents) in question. We will proceed through this 1ist of 36
documents in the order in which they are listed beginning at the bot<om
of page 3 of Governor Cuomo's Objections. The description of each
document Dy New York was inadegquate for us to rule upon the a<sertion of
the privilege without conducting an in camera inspection. Therefore, we
have read each of the 36 decuments and applied the tests enumerated
above. Where we agree with New York, we nave SUSTAINED its otieczien
and DENY the motion to compel procuction of the document. Where we find

for LILCO, we OVERRULE New York's objection and GRANT %he moticon to
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sompe! procduction of the document. In a few instances, we have

SUSTAINED the objection in part and OVERRULED +he objecticn in pare.

Jocument Date Objection Ruling
1. §-1-82 {rrelevant; Executive OVERRULED; We fing that
Privilege this document is subject

to Executive Privilege,
but that LILCO's need to
have this document
outweighs New York's need
for secrecy for the
following reasons: (1)
LILCO may be able to show
that New York witnesses who
will testify against the
current plan made prior
assessments which are con-
trary to their present
testimony; and (2) the form
in which the assessment is
made is such that dis-
closure of the document is
not likely to have a
"ehilling effect."”

2. Undated Irrelevant; Executive SUSTAINED as to page !
Privilege because of Executive Privi-

lege containing opinions of
the author, Hut OVERRULED
as to the "“comments."” The
comments are primarily
factual and LILCO's need
for these “comments,” wnich
are not availabie
elsewhere, outweighs Vew
York's need for secrecy.

3. Se17-82 txecutive Privilege OVERRULED. we fing tn's <
be a “actual aczount of a
meeting, and it dces not
qualify as executive orivia

Tege.
4,  F-13.22 cxecutive riviiege SUSTAINED. These acpear =2
oe handwritten notes can-

saininc Jersonz’
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1'30‘82 ’
error--should
be 11/30/82

11-24-32

11-23-32

Exerutive Privilege

Executive Privilege
Executive Privilege,
Attorney-Client andg
work Product

Executive Privilege,
Attorney-Client and
Work Product

Executive Privilege
Executive Privilege,
Attorney-Client and
work Product

Executive Privilege

Executive Privilege--

merely a staff advisory
rating which was never

acted upon by DPC

Executive Privilege

Executive Privilege

txecutive Privilege

Executive Privilege

Executive Privilege

observations of the autnor.
LILC 's need for this

doc. nent goes not cvercome
New York's need “or
secrecy.

' y; -~
Lobbv

SUSTAINED. need o
know does not outweigcn New
York's need for secrecy.
SUSTAINED. Same as No. 3.
SUSTAINED. Attorney-client
and work product privilege.

SUSTAINED., Same as No. 7.
SUSTAINED. Same as No. S,
SUSTAINED. Same as No. 7.
SUSTAINED. Same as No. 3.

SUSTAINED only as %o the
2-page cover memo;
OVERRULED as to the 13
pages of review for the
reasons in No. 1 and 2.

SUSTAINED. Same as No. ¢
SUSTAINED: Same as MNo. =,
CVERRULED. LILCO's neeg =2

see tnis otherwise
unavailable information
Qutweighs New Ycrk s neeg
for secrecy.

OVERRULZD. Same as Vo. 1%,
JYERRLLED., Same as Vo. .32,
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11-15-82
10-25-82

9-16-8¢
9-13-82
9-8-82

5-17-82

11-9-82
7-23-83

$-18-82

7-18-83

7-1-83

6-27-83

Executive Privilege
Cagcutive Privilege
Executive Privilege
Executive Privilege
txecutive Privilege

Executive Privilege

Executive Privilege

Executive Privilege
and Attorney-Client
Privilege

Executive Privilege,

work Product and
Attorney-Client

Executive Privilege,

Attorney-Client and
work Product

Executive Privilege;

[rrelevant

Executive Privilege,

Attorney-Client and
AOrk Produce

QVERRULED. Same as No. 15.

=9
o

OVERRULED. Same as Ne.

o

OVERRULED. Seme as No. !8.

P
wn

CVERRULED., Same as No.
OVERRULED. Same as MNo. 15.

OVERRULED. This is a
purely factual document to
which executive privilege
does not attach.

SUSTAINED. Same as No. 5.

SUSTAINED. For the reasons
set forth in document No. 5
with the exception that 2
clean copy of the letter
dated June 23, 1982 from
Howard E. Pachman to
Chairman Hennessey shall be
released since this let<er
is not privileged.

SUSTAINED. Same as No. 7.
SUSTAINED. Same as No. 7.

OVERRULED. The page |
memorangum is purely
factual ancd esxecutive
privilege does not atsach.
The attachment is not
privileged anc we have ore-
viously denied New York's
relevancy obiection 1z
this.

SUSTAINED. Same as No. .
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3l.

D
wm
.

36.

§-20-83

5-17-83

5-11-83

4-29-83

4-29-83

$-18-83

Ungated

Executive Privilege,
Attorney-Client anc
work Privilege

Executive Privilege,
Attorney-Client and
Work Privilege

Executive Privilege,
Attorney-Client and
work Privilege

Executive Privilege,
Attorney-Client and
work Privilege

Executive Privilege,
Attorney-Client and
Work Product

Executive Privilege,
Attorney-Client ang
Work Product

Executive Privilege,
Attorney-Client and
Work Product

SUSTAINED as tc the

first six pages of lega!l
memcranda for the

reasons set forth in Ne. 7.
However, the attachments
appear tC be the same
attachments previously
orgered to be releasec in
our ruling concerning docu-
ment No. 1. Tc the

extent that New York
objects to release of the
review and rating, that
objection is QOVERRULED ang
those two attachments %o
the memoranda are ordered
to be released.

SUSTAINED. Same as No. 7.

SUSTAINED. Same as No. 7.

SUSTAINED., Same as No.

~4

SUSTAINED. Same as No. 7.

SUSTAINED. Same as Vo. 7.

~

SUSTAINED. Same as No. 7.



E. Suffolk Countv's Objections to Conference Call lcvls‘nc LILCC ang
New YOrx CT tne =0arc s =<u!/'nas 1n nis Jiscavery Jisoute.

On March 2, 1984, one of the attorneys for Suffolk County sent tne
S8card a letter stating that "the County strenucusiy objects %o this
Bcard's conduct." The County was upset that it had not been included in
the conference call of March 1, to hear the B8card's ruling on this
discovery dispute between LILCO and New York. The County notes that it
had previously taken a positioan on this matter on February 13. The
County's February 13 "Response" consisted of two sentences supporting
the argument of New York and opposing LILCO's motion.

In Tight of all the circumstances, we believed that the instant
dispute was between LILCO and New York concerning whether New York woulg
be compelled to produce documents which it claimed to be privileged. we
convened the conference call to notify LILCO and New York of our rulings
SO that they could take steps to implement the ruling when it was
written. The Board confesses that it not only neglectec to include
Suffolk County in the conference call but also omitsad VRC Staf¥f, FIvaA,
Shorenam Opponents Coalition, Nortn Shore Commitzee Against Therma! and
Nuclear Pollution, and the Town of Southampton. Unless the County
presents facts to support its assertion that we "have often made
statements of pertinence to the parties that are not later memorializes
'n written orcers,” we shall disregard such a claim. wWe have encezvores
0 minimize telepnone conference calls because af the ai<ficylsies

sresented in conducting such calls with eignt sarties. In the “uture.



we will consider Suffolk County's request that a transcript be made of

each such call,

ORDER

WHEREFORE [T IS ORDERED that LILCO's Motion to Compe! Procuction cf
New York State Cocuments is GRANTED as to the <ocuments listed and
designated above as follows: 1, 3, 15, 16, 17, 18, 19, 20, 21, 22, 23
and 28.

IT IS FURTHER ORCERED that LILCO's Motion to Compel Production of
New York State Documents is DENIED as to the documents Tisted and
designed as follows: 4, 5, 6, 7, 8, 9, 10, 11, 13, 14, 24, 25, 27, 29,
31, 32, 33, 34, 35 and 36.

[T IS FURTHER ORDERED that LILCO's Motion to Compe! Production of
New York State Documents is GRANTEL IN PART and DENIED IN PART as more
fully sent forth above as %o the documents listed and designated as
follows: 2, 12, 25 and 30.

TOMIC SAFETY AND
LICENSING BOARD

s ( - L tee\l s eom
S A, L N, =<hairman
Adm1nis;rat1ve Law Jucge

Sethesda, Maryland -



UNITED STATES OF A{ERICAN ATTACHIENT
NUCLEAR REGULATORY COMISSION

Before the Atomic Safetv and Licensing Board

In che ifacter of
Docket No. 50-322-0L-3

LONG ISLAND LIGATING COMPANY (Cuergency Plamning)

N N SN N N

(Shoreham Nuclear Power Station Unit 1)
)

FEMA'S RESPONSE TO
SUFFOLK COUNTY REQUEST FOR
PRODUCTION OF DOCUMENTS

FEMA was served with a Discovery Request by Suffolk County on April
23, 1984, Included in that request was a three part Document Request
related to the Regional Assistance Coumittee's (RAC) review of the LILCO
Transition Plan. Pursuant to the provisions of 10 CFR 2.740(f), 2.74l(d)
and the Board's instructions of May 9, 1984 FEMA resvectfully submits the

following reply.

FEIA has produced a= part of a Freedom of Information Request
nunerous docunents to the law firm of Kirkpatrick-lLockhart. Counsel for
Suffolk County has agreed that FBMA need only identify those documents

previously provided which are responsive to the present Discovery
Request.

The following documents relevant to this Request were provided
to Suffolk County's counsel pursuant to the rOIA inquiry:

l. September 23, 1983 memorandum from Jeffrey S. 3ragg, Executive
Deputy Director to Frank P. Pectrone, Regional Director, Region
II requesting Mr. Petrone's office arrange for the perfamance of
a full RAC review of Revision 1 of the LILCO Transition Plan.

2. Septemper 23, 1983 memorandum from Richard W. Krimm, Chairman,
FRPCC to the Federal Radiological Preparedness Coordinating

W Commictee (FRPCC) members informing them that a request will be

made for RAC support.



10.

11.

12.

‘3.

ls.

October &, 1983 memorandum from Frank P. Petrone, Regional
Director to all Region II RAC members outlining the schedule for
review of the LILCO Plan for Shoreham.

October 7, 1983 memorandum from Philip Mclntire for Frank P.
Petrone, Regioml Director to Richard Krimm, Assistant Associate
Director, NTH - Subject: Status Report #1 Shoreham Plan review.

Outober 24, 1983 memorandum from Frank P. Petrone, Regional
Director to Richard W. Krimm, Subject: Shoreham Plan Review
Status Report #2.

October 27, 1983 memorandum from Richard W. Krimm to Edward L.
Jordan, Director Division of EP&ER, USNRC. Subject: FEMA'S need
for an extension to complete the review of the LILCO Transition
Plan, Revision l.

November 4, 1983 letter from Louis O. Giuffrida, Director FRMA
and Nunzio J. Palladino, Chairman NRC to Honorable Alan K.
Simpson conveying quarterly report on emergency preparedness for
nuclear power plants

November 8, 1983 memorancdum from Frank P. Petrone to Richard
Krimm, Subject: Shoreham Plan Review Status Report #3.

November 16, 1983 memorandum from Frank P. Petrone to Richard W.
Krimm, Subject: Shoreham Plan Review Revision 2.

November 18, 1983 memorandum from Roger B. Kowieski, Chairman
RAC to Philip McIntire, Chief NTH, Region II, Subject: LILOO's
Emergency Response Plan Revision II.

November 23, 1983 memorandum from Roger B. Kowieski to Frank P.
Petrone and Philip McIntire - Subject: Review of the LILCO Plan
for the Shoreham Nuclear Power Station (Assumptions used in
review of Plan).

December 8, 1983 memorandum from Samuel W. Speck, Associate
Director State & local Programs and Support to Frank P. Petrone,
Subject: Extension of time for the Review of the LILCO
Transition Plan. Revision 2.

December 12, 1983 memorandum from Roger B. Kowieski to Philip H.
McIncire, Subject: RAC review of the LILOO Transition Plan.

December 14, 1983 letter from Donald P. Irwin to Bernmard M.
Bordenick dealing with timeliness of submittal of Revision 3 to
FEMA.

December 14, 1983 letter from Donald P. Irwin to Scewart M.
Glass includirg & general description of changes to ocour in
Revision 3.



16.

17.

19.

20.

21,

23.

24,

25.
26.

27.

December 14, 1983 letter from Donald P. I[rwin to Stewart M.
Glass relating to Revision 3 of the LILCO Transition Plan.

December 15, L983 Telefax from Frank P, Petrone to Richard W.
Krimm, Subject: Shoreham Activities Report #5.

December 16, 1983 from Roger B Kowieski to all Region II RAC
members outlining schedule for work on Revision 2.

December 20, 1983 memorandum from Frank P. Petrone to Samuel W.
Speck, Subject: Extension of time for RAC review of LILCO
Transition Plan for Shoreham.

December 21, 1983 letter from Stewart M. Glass to Donald P.
Irwin, confirming Transmittal of collated LILCO Transition Plan,
Revisions 3 ana matrix of changes.

December 29, 1983 letcter from John Wesmantle (LILCO) to Stewart
M. Glass, confirming that copies of the LIIQ Transition Plan
were sent no all RAC members. Attached i cross - reference to
the plan.

Jaruary 9, 1984 memorandum from Frank P. Petrone to Samuel W.
Speck, Subject: RAC Review of LILCO Transition Plan - Revision
1, 2, & 3. '

Jaruary 10, 1984 - Attendance list and staff notes of LILOD
Briefing on Revision #3. (In attendance representatives from
Kirkpatrick-Lockhart, NRC, ANL, FEMA, LILCO, Hunton-Williams,
KLD Assoc., LZRIO).

Jarmary 13, 1984 - memorandum from Richard W, Krimm to Edward L.
Jordan, Subject: RAC review of LILOD Transition Plan for
Shoreham.

January 20, 1984 attendance list from RAC meeting.

Jamuary 24, 1984 nemcrandum from Frank P. Petrone to Samuel W.
Speck, Relating to Shoreham Plan Review, Govermor's position,
legal authority and assumptions made in order to allow RAC
members to proced) with a technical review.

January 25, 1984 letter from Samuel W. Speck to William J.
Dircks as to whether FEIA should continue, modify or terminate
the NRC requested reviews of the LILZC Flan.

February 3, 1984 memorandum from Samuel W. Speck to Frank P.
Petrone, Subject: Whether NRC wishes FEMA to proceed with Plan
review.



29.

30.

3l.

32.

33.

35.

36.

37.

February 9, 1984 letter to H. Taylor Reveley III, Esq. from
George W. Jett, General Counsel, Subject: BEmergency
prevaredness issues for Shoreham.

March 1, 1984 Fax of changeS to page 6 of portion of RAC
review.

Covies of pages that were changed in RAC review after initial
subnittal to FPA Headquarters.

March 14, 1984 memorandum from Roger B. Kowieski o Stewart M.
Glass conveying letter from Jose~h H. Keller.

March 14, 1984 memorandum from Roger B. Kowieski to Stewart
M, Glass, Subject: Subuission of Revisions/Additions €O LILCO
Transition Plan.

larch 15, 1984 letters to Dr. Catacosinos, Chairman LILCO, King
Mallory, ionorable Alan Simpson from Louis O. Giuffrida,
Director FEMA conveying copy of letter to NRC.

“arch 15, 1984 memorandum from Roger B. Kowieski to Marianne
Jackson conveying Regional Director briefing paper and

March 15, 1984 draft of letter from Ronald G. Eberhardt,
Director of Congressional Relations conveying copy of RAC
1{0%«. Attached is list of Congressional recipients of that
etter.

March 15, 1984 letter from Samuel W. Soeck to William J. Dircks
conveying the RAC review. Also provided summary sheet prepared
by Richard W. Krimm comaring Argonne review and RAC review.

Mareh 19, 1984 lecter from Congressman Markey to louis O.
Giuffrida, Director FEMA requesting addirional information.

arch 30, 1984 nemorandun frowv Stewart M. Glass to George Jett
Subject: Status Report on Shorehan ASLB Proceedings.

April 13, 1984 lecter from Donald P. lrwin to Stewart M. Glass
and Spence Perry requesting a meeting wicth the RAC.

In addition, the following documents have heen provided to Suffolk
County with this Response:

l.

September 15, 1983 memorandum from Edward L. Jordan to Richard
w. Krirm, Subject: Federal tmergency Hanagenent Apency (FBMA)
Support for the Nuclear Regulatory Commission (NRC) Licensing of
Shoreham Nuclear-Station.



November 10, 1983 memorancum from Edward L. Jordan to Richard W.
Krimm Subject: Federal Emergency Management Agency (FEMA)
Support for the Nuclear Regulatory Commission (NRC) Licensing of
Shoreham Nuclear Stacion.

November 15, 1983 memorancum from Edward L. Jordan to Richard W.
Krimm, Subject: Shoreham Long Island Lighting Company
Transition Plan.

December 22, 1983 memorandum from Edward L. Jordan to Richard W.
Krimm, Subject: The Federal Emergency Management Agency (FEMA)

Support for the Nuclear Regulatory Commission (NRC) Licensing of
Shoreham Nuclear Station.

December 28, 1983 memorandum from Edward L. Jordan to Richard W.
Krimm, Subject: The Federal Emergency !Management Agency (FEMA)

Support for the Nuclear Regulatory Commission (NRC) Licensing of
Shoreham Nuclear Power Stacion.

January 11, 1984 memorandum from Edward L. Jordan to Richard W.
Krimm, Subject: Federal Emergency Management Agency (FEMA)
Review of Long Island Lighting Company (LILCO) Transition Plan
for the Shoreham Nuclear Power Plant.

Jarmary 26, 1984 letter from William J. Dircks, to Samuel W.
Speck regarding response to January 25, 1984, letter asking
whether FEMA should continue, modify, or terminate its review of
LILCO offsite emergency plans for the Shoreham facility.

February 24, 1984 Draft memorandum from Sheldon A. Schnartz to
E. Qiristenbury, Subject: FEMA review of offsite emergency plan
for Shorehan.

April 2, 1984 letter from A. Schwencer, to M.S. Pollock
regarding - Federal Emergency !lanagement Agency (FEMA) Findings
on Long Island Lighting Company (LILCO) Transition Plan for

- Shorenhan.

Pursuant to the terms of 10 CFR 2.740 (f) and 2.741 (d), Rule 26(b)
of the Federal Rules of Civil Procedure and the terms of the Boards
instructions of May 9, 1984 the Federa' Emergency Management Agency
respectfully objects to the release and discovery of the following
documents.

1.

,

e

3.

Letter dated November 3, 1983 conveying NRC RAC member, Craig Z.
Gordon's, comments on the LILCO Transition Plan, Revision 1 for
Shorehanm.

Memorandum dated November 2, 1983 conveving DOE RAC member, Herb

G. Fish's, comments on the LILCO Transition Plan, Revision 1 for
Shorehan.

Letter dated October 21, 1983 conveving FDA (HHS) RAC member,’
Ronald E. Bermacki's, comments on the LILOD Transition Plan,
Revision 1 for Shoreham. .



S.

6.

10.

11.

12,

13.

14.

15.

16.

Memorandum dated November 3, 1983 conveying DOT RAC member, Paul
Lutz's, comments on the LILCO Transition Plan Revision 1 for
Shorehan.

Letter dated October 14, 1983 conveving USDA RAC member, Chervl
Malina's, comments on the LILCO Transition Plan, Revision 1 for
Shoreham.

Submission dated November 1, 1983 conveying FEMA emlovee, Robert
L. Acerno's, comments on the LILCO Trancition Plan, Revision 1
for Shoreham.

Letter dated liovember 2, 1983 conveying INEL RAC consultant, Joe
H. Keller's, comments on the LILCO Transition Plan, Revision 1
for Shorehanm.

Memorandum dated November &4, 1983 conveying ANL RAC consultant,
Thomas E. Baldwin's, comments on the LILCO Transition Plan
Revision 1 for Shoreham.

Letter dated December 5, 1983 conveying EPA RAC member, Linda
Olmer's, comments on .the LILX Transition Plan Revision 1 for
Shoreham.

Letter dated January 12, 1984 conveying NRC RAC member, Robert J.
Bores's, comments on the LILOD Transition Plan Revision 3 for
Shoreham.

Memorandum dated Jaruary 6, 1984 conveying DOE RAC member,
Herbert Fish's, comments on the LILOD Transition Plan, Revision 3
for Shorehan.

Letter dated January 6, 1984 conveying FDA RAC member, Ronald E.
3ernacki's, comments on the LILCO Transition Plan, Revision 3 for
Shoreham.

Memorandum dated January 10, 1984 conveying NOT RAC member, Paul
lacz's, coments on the LILCO Transition Plan, Revision 3 for
Shoreham. -

Letter dated Jamary 6, 1984 conveying USDA RAC member, Chervl
talina's, coments on the LILCO Transition Plan, Revision 3 for
Shorehan.

Submission dated January 9, 1984 written directly on copy of
preliminary draft conveying FEMA staff :ember, Robert L.
Acerno's, coments on the LILCD Transition Plan Revision 3 for
Shorehan.

F2MA Plan Review Form - dated January 12, 1984 conveving SPA RAC
wember, Jovce Feldman's, comments on the LILCD Transition Plan
Revision 3 for Shoreham.



17.

18.

19.

20.

21.

23.

26.

27.

28.

29.

30.

Letter dated Jaruary 10, 1984 conveying INEL RAC consultant Joe
H. Keller's. comments on the LILZ) Transition Plan Revision 3
for Shorehan.

Memorandum dated Jaruary 9, 1984 conveying FEMA member, Mariamme
C. Jackson's, comments on the LILCO Transition Plan Revision 3
for Shoreham.

Submission dated Jaruary 9, 1984 written directlvy on Preliminary
Draft conveying ANL RAC consultant, Thomas E. Baldwin's, comments
on the review of the LILCO Transition Plan Revision 3 for
Shorenam.

Preliminary Oraft of Consolidated RAC Review dated January 20,
1984 with individual notes of Cheryl Malina of RAC meeting of
January 20, 1984.

Preliminary Draft of Consolidated RAC Review dated January 20,
1984 with individual rotes of Robert Bores of RAC meeting of
January 20, 1984.

Preliminary Jraft of Consolidated RAC Review dated January 20,
1984 wich individual notes of Joyce Feldman of RAC meeting of
Jaruary 20, 1984.

Preliminary Draft of Consolidated RAC Review dated Janaury 20,
1984 with individual notes of Paul Lutz of RAC meeting of Jarmary
20, 1984.

Pre-Decisional Draits of March 15, 1984, Letter Transmitting FEMA
Finding to NRC.

Pre-Decisional Draft of Definitions of Categories, etc., for
February, 1984, Consolidated RAC Review of the LILCO Transition
Plan.

Sample of Four Random Draft Pages of February, 1984, Consolidated
RAC Review of LILOO Transition Plan.

Pre-Decisional Drafts of the 2/21/84 Region 11 Transmittal
‘lemorandum to readquarters for the RAC review of che LILCD
Transition Plan.

Pre-Decisional Drafts of cthe 2/3/84 Memorandum to Frank P.
Perrone, Regional Director, Region [I, From Samuel W. Speck,
Associate Director, State and Local Programs and Support, Federal
Emergency Management Agency, Subject: Shoreham Plan Review.

Pre-Uecisional Draft of Discussion Points, for Richard W. Krimm
and Joseph Winkle for Press Conference (not held) on the FRMA
finding of 3/15/84 for Shorehan.

Pre-Decisional Sets of Q's and A's for Press Conference (not
held) on the FEMA Finding of 3/15/84 on Shoreham. '

-7-



Margaret Lawless' copy of Region II1 RAC findings with her amnotated
notes.

Pre-Decisional Notes and Option Paper on Strategies for Handling
Shoreham Offsite Emergency Preparedness Problen.

Draft Teiefax Header and Pre-decisional draft of FEMA 10/27/83
Memorandum to: Edward L. Jordan, Director, Uivision of Emergency
Preparedness and Engineering Response, Office of Inspection and
Enforcement, luclear Regulatory Commission, From: Rithard W.

Krimm, Assistant Associate Director, Ofilice of Natura. and Technolo-
gical Hazards Programs,Subject: Federal Emergency M.inagement Agency
Support for Nuclear Regulatory Commission Licensing of Shorehan
Nuclear Station.

Memorandum to Regional Assistance Committee members from Roger
Kowieski, Subject: Legal Issues Identified During the RAC Review
of LILCO Transition Plan for Shoreham (Revision 3).

Three (3) Drafts of Consolidated RAC Review of LILCD Transition Plan
for Shoreham - Revision 3, (1/20/84)-Annotated with notes of FEMA
emloyees and contractors. .

Draft LILCO Plan Review (LILCO Transition Plan Revision 1) consoli-
dated RAC review.

26 pages of a flip chart of Regional Assistance Comuittee members'
indivicdual comments on LILCO Transition Plan titled Shoreham Review
Compilation of RAC Comments.

[t is the position of the Federal Emergency 'lanagement Agency that

the apove thirty-seven (37) documents are privileged, that they are
subject to the protection of executive privilege. FEMA rely's on the
Board's 'emorandum and Order Ruling on Suffolkk County Motion tc Compel
FEMA co Produce Documents dated November 1, 1983, the arguments FEMA
subnitted in support thereof (attached) and the Board's Memorandum and

Order Ruling Upon LILCO's Motion to Compel Production of Docusents and
Objections of Govermor Mario Cuomo dated March 6, 1984,

The above documents fall within a number of subgroups. Items one
(1) chrough nineteen (19) contain the individual review comments of the
individual RAC members, consultants and staff as provided to the RAC

Chairman. Ictems cwenty (20) chrough twency-chree (23) contain the




individual personal notes of RAC wbersrof the RAC meeting of January
20, 1984 as armotated on the Preliminary Draft of the Consolidated RAC
Review. It should be noted that these personal notes were mot originally
in the possession of FEMA but were provided by the RAC members to Region
11 to enable it t» fully identify all items contemplated by Suffolk
County's Discovery Request. The individuzl notes have not been reviewed
ar this time. Items cwenty-five (25), twenty-six (26), and thirty-four
(34) through thirty-seven (37) contain the various drafts and working
papers of the RAC review and the compilation of the individual RAC
comments. While item thirty-one (31) contains a headquarters staff

employee's comments on the RAC Plan Review.

FEMA objects to the discovery of any advisory memoranda, predeci-
sional deliberations related to the RAC review, or the input of the
individu;i RAC nembers to the final FEMA RAC report. FEMA has provided to
Suffolk County documents outlining the assumptions made in order to allow
the RAC members to proceed with a technical review and copies of changes
and clarifications to the Review after its submittal to FEMA headquarters.
The County’s document request to FEMA makes absolutely no showing of any
circumstances requiring disclosure of the requested documents. It is
obvious fram the Memorandum explaining Suffolk County Discovery Requests
Relating to FEMA that they are seeking to ascertain the predecisional
thoughts and opinions of the individual RAC maombers. -Evocutive privilege
is meant to protect these very thought processes, advisory opinion

recomnmendacions and deliberations.



In addition these documents are irrelevant and will not lead to the
production of admissible relevant evidence. The FEMA RAC review is not
being litigated in this proceeding and the inputs of the various members
of the RAC Committee have absolutely no proocative value. The RAC
submitted its final report which reflects the collegial judgment of the
RAC. The RAC review is included as a portion of the testimony which
further addresses the specific contentions which are the issues in
licigation before this body. The FEMA witnesses have indicated that the
purpose of their testimony is to address the contentions relating to
offsite preparedness at the Shoreham Nuclear Power Station which are
properly the mactter before this Board. Further, the panel indicates that
their testimony (Q.17 p. € FEMA Testimony) represents the current FEMA
evaluation of the LILCO Transition Plan, Revision 3.

Items twenty-four (24), twenty-seven (27) through thirty (30), and
thirty-owo (32) and thirty-three (33) all consist of drafts of documentcs
which contain the thoughts and opinions of individual staff members. In
the case of items cwenty-four, twenty-seven and twenty-eight the final
documents were submitted and are available to the parties. These
documents fall squarely within the scope of executive privilege while the
matters contained therein are not related to the issues in contention

before this Board.

It is understood that pursuant to NRC regulations all that FEMA need
undertake in response to the County's Discovery request is identify che
items being withheld, state the privilege that is being asserted and the



reason the privilege applies to the documents in question. The burden is
on the County to seek an Order to Compel. Under normal circumstances the
party from whom discovery is sought would have an opportunity to respond
ro the County's Motion. Due to the constraints of time that opportunity
is not available, therefore FEMA expresses its willingness to engage in
oral argument on Friday, May l8th {f that would assist the Board.

Respectfully submitted,

ot 25 oo

Stewart M. Glass
Regional Counsel

Federal Emergency !lanagement Agency
26 Federal Plaza
New York, New York 10278

Dated: May 14, 1984

- l1ll -
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges
James A, Laurenson, Chairman
Dr. Jerry R. Kline
Mr. Frederick J. Shon

In the Matter of Docket No. 50-322-0L-3

LONG ISLAND LIGHTING COMPANY (Emergency Planning Proceeding)
(Shoreham Nuclear Power Station,

Unit 1) May 18, 1984

et et e el Sl el o S

ORDER GRANTING TEMPORARY STAY

During a telephone conference call on the afternoon of May 18,
1984, we announced our ruling on Suffolk County's Motion to Compe!
Production of Documents from FEMA. (That ruling was issued, in written
Memorandum and Order form, on the same date.) In requesting compelled
production of aocuments, Suffolk County had cited its need for the
information contained therein prior to scheduled depositions of certain
FEMA witnesses during the week of May 21, 1984, in order to ultimately
conduct effective cross-examination of FEMA witnesses at our hearing
cssiom o€ Moy 29, FEMA resisted the request on the assertior that the
documents were protected by executive privilege and that their release
would result in a "chilling effect" upon FEMA's decision making process.

Of the 37 documents at issue, we granted compelled discovery as to 30.



Counsel for FEMA immediately entered an oral application for a stay
of the ruling pending appeal, pursuant to 10 C.F.R. § 2.788(g). The
Board heard the arguments of all parties to the conference call.

10 C.F.R. § 2.788(e) sets forth four factors for determining
whether to grant or deny an application for a stay. This Board finds
that 6n1y one factor, the possibility of irreparable injury should a
stay not be granted, weighs in favor of granting FEMA's request. We do
not find that FEMA has made a strong showing that it is Tikely to preveil
on the merits, nor that the public interest lies on the side of
non-disclosure of the subject documents. Furthermore, the grant of a
stay woulc cause inconvenience to Suffolk County. Nevertheless, we
believe that the ‘rreparable harm that could occur to FEMA should we
require production of these documents before FEMA has had time to enter
an appeal of our ruling is in itself significant enough to mandate a
brief stay in the interests of fairness. Therefore, we hereby grant a
temporary stay of the compelled production of documents pursuant to our
Memorandum and Order of May 18, 1984. FEMA will have until 5:00 p.m,
EDT on Monday, May 21 to either have the documents in the hands of
Suffolk County or to obtain an additional stay from the Appeal Board.

IT IS SO ORDERED.

ATOMIC SAFETY AND
LICENSING BOARD

C\ Rt T L

. , Lhairman
ministrative Law Judge




