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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of

Philadelphia Electric Company Docket Nos. 50-352 f‘L
50-353 C
{Limerick Generating Station,

Units 1 and 2)
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APPLICANT'S ANSWER TO "OBJECTIONS AND REQUEST
FOR RECONSIDERATION BY THE COMMONWEALTH OF
PENNSYLVANIA REGARDING SPECIAL PREHEARING
CONFERENCE ORDER RULING ON ADMISSIBILITY OF
OFFSITE EMERGENCY PLANNING CONTENTIONS"

On April 30, 1984, the Commonwealth of Pennsylvania
filed its objections to the Special Prehearing Conference
Order issued by the presiding Atomic Safety and Licensing
Board ("Licensing Board" or "Board") ruling on the admis-

sibility of offsite emergency planning contentions.l/

The
Commonwealth sought reconsideration of the Board's holding
which denied the admission of Commonwealth-1l in part, ruling
that "the Limerick emergency plans need not include arrange-
ments for the procurement and distribution of permanent

record dosimeters.”a/

1/ Philadelphia Electric Compan (Limerick Generating
Station, Units 1 and 2), L%E-E*-IB, 19 NRC (April
20, 1984).

2/ I1d. (slip op. at 22).
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The Commonwealth raises essentially two points. First,
it suggests, erroneously in Applicant's view, that the Board
utilized principles of res judicatal/ in applying the

findings in the Three Mile Island proceeding.i/

The Licens-

ing Board, in fact, merely stated that the Commonwealth's
plans for distribution and use of dosimetry during an

emergency have not materially changed since that proceed-

5/

ing.=- Thus, the Board did not find that the Commonwealth

was collaterally estopped from relitigating the issue of

predistribution of permanent record dosimetry (”TLD's”).g/

3/ Objections and Request for Reconsideration by the
Commonwealth of Pennsylvania at 8 n.l1 (April 30, 1984)
("Commonwealth Objections").

4/ Metropolitan Edison Comganx (Three Mile Island, Unit
5/ The Commonwealth acknowledges such in stating that "the
thrust [of its Plan] regarding need for and proper use

of each type of dosimeter is not materially different."
Commonwealth Objections at 3-4.

6/ Even so, it is noted that other Boards have utilized
collateral estoppel to deny relitigation of the same
matters by parties not in privity with the parties to
the first case. See, e.g., Cleveland Electric
Illuminating Company (Perry Nuclear Power Plant, Units
I & 2), LBP-EI-!*, i4 NRC 175, 199-201 (1981). The use
of "offensive" collateral estoppel has particular merit
where the party against which it is invoked, analogjous
to the Commonwealth here, has already had its day in
court. See Parklane Hosiery Company, Inc. v. Shore,
439 U.S. 322 (1979). The Supreme Court has continued
to expand the principle of collateral estoppel to
effect equitable results. United States v. Stauffer
Chemicai Co., U.Ss. , 104 S. Ct, 575 (January

’ . In Applicant™s view, therefore, the Board
would have been justified in applying collateral
estoppel to preclude relitigation of the TLD issue.




On the other hand, it was certainly proper for the

Board to be guided by the existing Three Mile Island record

and directly applicable rulings, involving the very same
Plan and TLD issue, in determining whether the Commonwealth
had demonstrated the requisite "basis" wunder 10 C.F.R.
§2.714(b) for litigating that issue. The Licensing Board
was not required to consider the use of TLD's in the ab-
stract and effectively ignore the Appeal Board's previous
rulings, which carefully analyzed the Commonwealth's con-
cerns in the context of the same Plan applicable to
Limerick.

The other argument raised by the Commonwealth is that

the Appeal Board in the Three Mile Island proceeding did not

have an adequate record on the need for predistribution of
TLD's. To the contrary, the decision in ALAB-698 reflects a
full record on the matters of concern to the Commonwealth
and even some agreement by the Appeal Board with those
concerns. Nonetheless, the Appeal Board held, as the
Licensing Board has noted, that "there are no formal regu-
lations regarding the number or type of dosimeters to be

w1/ and

distributed, or when they should be distribuced,
that the distribution of self-reading dosimetry "is suffi-

cient to assure reasonable protection for emergency workers"




under the Commonwealth's emergency planning.gl In particu-

lar, the Appeal Board held that self-reading dosimetry would
be sufficient for emergency planning purposes except "where
emergency workers receive unexpected or unplanned
life-threatening radiation exposures beyond the 200 rocentgen

w2/ The Appeal Board

range of the self-reading dosimeters.
further noted that, wunder the Commonwealth's planning,
emergency workers would be deactivated whenever their
dosimetry indicates an exposure of 25 rem or greater, such
that TLD's would be unnecessary for the safety of emergency
workers.lg/

Thus, despite the Commonwealth's assertion that the
virtues of TLD's were "not fully explored on the record" of

the Three Mile Island proceeding,ll/ it has not advanced

any factual "basis" for relitigating the issue here. The

Appeal Board in Three Mile Island recognized, as the Common-

wealth asserts, that TLD's "would facilitate more accurate

permanent recordkeeping, as well as diagnosis in special

cases," and recommended that provision for TLD's be made.lz/

8/ 1d. at 1299,
9/ 1d. at 1300.

10/ 1d. at 1301.

11/ Commonwealth Objections at 5.
12/

ALAB-698, supra, 16 MRC at 1301. It should be noted
that the Applicant and the Pennsylvania Emergency
(Footnote Continued)



Nonetheless, the Appeal Board determined, as a legal matter,
that predistribution of TLD's could not be required for
licensing where the use of self-reading dosimetry under the
Commonwealth's emergency planning is sufficient to afford
reasonable protection to emergency workers. The Licensing
Board in the instant case correctly held that this decision
compels the same result here.
Respectfully submitted,

CONNER & WETTERHAHN
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Troy B. Conner, Jr.
Robert M. Rader

May 18, 1984

(Footnote Continued)
Management Agency are currently negotiating
arrangements to provide self-reading dosimetry and
TLD's for emergency workers but have not yet reached a
final agreement on this matter.
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