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OPINION

1. INTRODUCTION
This Partial Initial Decision covers both the quality
assurance ("QA) issues raised by the Order of Modification of
December 6, 1979, and the management attitude contentions raised
by Intervenor Barbara Stamiris in the hearings requested by
Applicant Consumers Power Company ("Applicant" or "Consumers")

in response to the Modification Order.

The only outstanding issue to be decided with regard
to the Order for Modification is whether that Order should be
sustained given the extensive record developed on Consumer's past
and present implementation of its QA program, past and current
management attitude, and past and current programs to augment its

QA program.

We sustain the Modification Order and hereby prohibit
the construction activities enumerated in the Modification Order
prior to (1) submission of an amendment to the application for

construction perml: seeking approval of remedial actions; and



(2) issuance of an amendment to the construction permits author-

izing such remedial actions.

In this Partial Initial Decision, we further examine
whether or not applicant has carried its burden by a preponderance
of the evidence to disprove Mrs. Stamiris' three contentions
referenced herein in Section 1v, infra. We find that Consumers

has failed to carry its burden of proof to demonstrate:

1. That its willingness and commitment to pro-
viding truthful, accurate and complete information to the NRC is
adequate to ensure it can complete the soils work at Midland in
@ manner to protect the public health and safety and in accor-

dance with NRC regulatory requirements;

2. That it is willing and committed to placing
quality before cost and schedule considerations to ensure that it
can complete the soils work at Midland in a manner to protect
the public health and safety and in accordance with NRC regula-

tory requirements; and

3. Given its repeated and flagrant QA failures,
that it is willing and capable of implementing a QA program
which will ensure that it completes the soils work at Midland in
4 manner to protect the public health and safety and in accordance

with NRC regulatory requirements.

We further vacate our April 30, 1982 interim order

regulating the soils work at the site in consideration of our



decision that construction permit amendments are necessary.l/

II. PROCEDURAL BACKGROUND

The record on QA and management attitude issues was
previously closed on February 19, 1982. All parties at that

time submitted proposed findings of fact and conclusions of law.

During a telephone conference call on April 28,
1982, the Nuclear Regulatory Commission ("NRC" or "Commission")
staff informed us that James G. Keppler, Regional Administrator
for Region 111, was reconsidering his prior testimony in which
he gave his reasonable assurance that Consumers' QA program would
be implemented properly with respect to future soils construction
activities. April 30 Board Order at 3, n.4. 1In a letter to
this Board on June 29, 1982, the NRC staff informed us that it

wished to supplement Mr. Keppler's previous testimony.

On July 7, 1982, we reopened the record for the OM
hearings on QA and management attitude issues. July 7, 1982

Memorandum and Order at 3.

In his prepared testimony submitted on October 29,
1982, Mr. Keppler explained that he no longer had reasonable
assurance that Consumers could, on its own, implement a QA

program in accordance with all applicable requirements and

l/April 30, 1982 Memorandum and Order Imposing Certain
Interim Conditions Pending Issuance of Partial Initial Decision.
(April 3¢ Board Order).



standards. However, he stated that soils work in his opinion

should be allowed to continue subject to the very strict controls
and increased inspection efforts imposed by the NRC staff. Mr.
Keppler also stated that the catalyzing event which had caused
him to submit this testimony was the failure of Consumers in its
SALP 2 rating to rise above a Category 3 rating in soils, the
lowest possible ca.egory. He added that Consumers was given a
Category 3 rating in other areas as well. Keppler Oct. 29,

1982 Prepared Testimony, following transcript at 13111.

Mr. Keppler, in his testimony and through the attach-
ments to his testimony, outlined the significant events in the
staff's monitoring of Consumers' complex soils work and

implementacion of its QA program:

l. A May, 1981 inspection of electrical cables
at the Midland site showed that 55 Class IE cables were inspected
and accepted even though the cables were not correctly routed
and that Class 1E cables were inspected and accepted after non-
conforming cable reel numbers were identified. NRC staff Pre-
pared Testimony, Oct. 29, 1982, at 6 and Attachment 10, following
Tr. at 11391. Consumers completed only part of the necessary
reinspection even when problems were previously identified and
appeared to accept that 5 percent of electrical cables may be

1 isrouted.

2. An NRC inspection of supports conducted in

1982 demonstrated serious inadequacies in QC inspections conducted for



pipe support installations. A later Consumers over-inspection

found 45 percent of previously installed and accepted supports

were deficient. 1Id. at Attachment 1; Gardner, Tr. at 14451.

Consumers did not adequately address the findings and contended

that only a small percentage of the total number of "characteris-

tics" were found defective. Only after the NRC insisted did

Consumers agree to complete a 100 percent reinspection of all

pipe supports installed prior to 1982.

3.

On March 10, 1982 Consumers indicated to

the NRC staff that remedial soils instrumentation installation

was substantially completed, apparently in order to avoid the

requirement that such work be done subject to QA requirements.

4. 1In April, 1982 Consumers submitted a highly

argumentative response to SALP 2 in which it failed to acknow-

ledge the problems the staff had outlined in the soils,

electrical and piping areas, and further failed to agree to any

substantial corrective actions.

5. On April 30, 1982 this Board imposed a

requirement that Consumers obtain prior explicit NRC approval for

all activities listed in Part IV of the Modification Order.

6. On June 21, 1982 pursuant to a request from
Mr. Keppler, two of his Region III Division Directors provided
him with an assessmeni of the serious attitude and QA problems

at Midland, which included the following:



(a) Consumers appears unwilling to commit

to doing a full, guality job, and is argumentative;

(b) The Midland project is the most complex
and complicated in Region III and imposes on Consumers' manage-

ment construction pressures it cannot handle;

(c) James Cook, then the Vice-President
responsible for Midland, has created animosity in relations with
the NRC staff and appears unwilling to delegate responsibility

and unable tc issue clear orders.

These inspectors recommended that Mr. Keppler empha-
size to Consumers the importance of timely identification and
correction of problems and consider drastic recommendations,
including Consumers' working on one unit or establishment of an
entirely new management group, perhaps up to the Vice-President
level, to deal with soils. Further, they suggested an independent

design and construction verification program ("IDCVP").

Similarly, Robert Warnick forwarded to Mr. Keppler
a list of indicators of Consumer's poor performance compiled by
Senior Resident Inspector Ron Cook. Mr. Cook's most trenchant

criticiems were the following:

(a) Bechtel, not Consumers appeared to control
the construction project and dictate the poor regulatory

environment;

(b) Consumers did not place responsibility for

qualit, workmanship at the foreman or workman level;



(c) Consumers was unwilling to give information

to the NRC. Bechtel was unwilling to give information to the

NRC, and sometimes even to Consumers.

(d) Consumers attempted to undercut NRC staff
enforcement by going to different NRC offices in an effort to
obtain an opinion favoréble to Consumers' positions when one

segment of the NRC staff disagreed with Consumers.

(e) Consumers attempted to exclude much of the

remadial soils work from the QA program by labeling it "non-Q."

Mr. Warnick subsequently wrote a memorandum to Mr.
Keppler in which he outlined Region III recommendations for
Midland, which were in apparent contradiction to NRR's
recommendations as expressed at a July 26, 1982 meeting. These
recommendations from the newly created Office of Special Cases

("0SC") were:

(1) 1Increased NRC inspection effort concentrated

in areas of significant safety concern;

(2) An independent third party review of a vertical
slice of a safety-related svstem from design through completion

of construction;

(3) That Consumers assume all reporting and super-

visory responsibility over QC inspectors;

(4) That Consumers provide NRC with all commit-
ments in writing and NRC provide all releases on hold points in

writing;




(5) That Mr. Keppler and Harold Denton meet with

tor Consumers and Bechtel management to ensure senior management
is informed of QA problems; the site QA superintendent is given
the support necessary to do his job; and finally, that Bechtel

make quality and not cost and schedule its primary concern,

At that time. Mr. Warnick was aopointed Director
of the Office of Svecial Cases ("0SC") to manace field activities

at the two troubled plants of Midland and Zimmer.z/

On August <6, 1982, Mr. Kepoler and Darrell Eisenhut,
Director, Division of Licensing, NRR, met with Mr. Cook and Mr.
Selby of Consumers to discuss the NRC's serious concerns with
the lack of oroaress in QA implementation and soils work. At
that meetina, Mr. Keppler vassed on Mr. Warnick's suggestions
and testified that he mandated that Consumers make certain
changes, including a comprehensive "get-well plan," later
incorporated into the Construction Completion Program. Keppler,

Tr. at 15177-91, 15197, 15201, 15207, 15212, 15217.

Consumers presented its solution in two letters
dated September 17, 1982: one for the soils work and one for al)
other construction work at the site. Attachments E and F to
Keppler Oct. 29, 1982 Prepared Testimony, following Tr. at 15111.

Mr. Keppler stated that both these plans were too vamue. On

Z/w;yne Shafer, formerly head of the Midland Team testified

that Mr. Keppler created CSC because of Consumers' demonstrated
inability to manage the Midland project. Tr. at 14817.



October 5, 1982, Consumers submitted a second draft proposing

third party reviews. 1Id., Attachment G.

In early August, the NRC staff determined that on
two occasions Consumers had conducted excavations in violation
of the April 30 Board Order which directed Consumers to obtain
prior explicit NRC staff approval for most soils work. Soils
work was stopped in response to the NRC staff's serious
objections, and Region III issued a Confirmatory Action Letter
requiring that prior to resumption of work, Region III approval
be obtained. Id., Attachment I. The NRC staff instituted the
Work Authorization Procedure on that same date establishing a
formal procedure for the staff to provide written authorization
for all critical soils activities proposed by Consumers under

the April 30 Board Order. 1Id., Attachment H.

In mid-September, 1982, soils work was once again
stopped when the NRC staff discovered serious problems with the
training and certification of QC inspectors in remedial soils.
The staff issued a Confirmatory Action Letter on September 24,
1982, which required Consumers to carrv out certain remedial
actions orior to liftinc the stop work order. At that time, the
Midland Team discussed whether or not it should order suspension
of all safety-related construction on site because of the
continuing failure of Consumérs to implement a ~malitv QA/QC
oroaoram. The Midland Team, exceptinc Dr. Landsman who recommended
shut-down, believed it needed additional information about the

imolementation of the QA program in thnse areas outside of soils.
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Therefore, the Team scheduled an intensive inspection of the
Diesel Generator Building ("DGB"), since Consumers had done

substantial safety-related construction in the DGR during 1982,

At the exit meeting for the DGB inspection, the
Midland Team stated that it would recommend shut-down of all
safety-related construction at the site unless Consumers itself
shut down that construction. On December 2, 1984, Consumers
suspended all safety-related construction except reinspection of
pPipe supports and electrical cables; NSSS and HVAC installation;
soils work; and post-turnover work. J. Cook, April 11, 1983,

Prepared Testimony at 5, 16, following Tr. at 18025.

On October 6, 1983, the NRC staff approved

Consumers' Construction Completion Plan ("CCP").

The NRC staff released the underpinning work on
December 9, 1982. Consumers' prior work in the soils area had

been preparatory to the underpinning work.

In June, 1982, Consumers established the Excavation
Permit System to prevent disturbance of underaqround utilities
and other structures during the underpinning work. Only at the
longstanding urginc of the NRC staff in May, 1983, did Consumers
aagree to expand the system to include underpinning. Landsman,

Tr. at 16289-16295.3

l/The Excavation Permit System is Bechtel Procedure FIC
5.100, Rev. 1. Prior to excavation work, Bechtel Field Engineering
must certify that it has reviewed existing underground utilities

(footnote continued)



III. LEGAL STANDARDS TO DETERMINE WHETHER CONSUMERS
CAN ADEQUATELY IMPLEMENT A QUALITY ASSURANCE
PROGRAM TO COMPLY WITH REGULATORY REQUIREMENTS
AND HAS A MANAGEMENT ATTITUDE CONSISTENT WITH
COMPLIANCE WITH NRC REGULATORY REQUIREMENTS AND
ENSURING COMPLETION OF THE SOILS WORK IN A
MANNER TO PROTECT THE PUBLIC HEALTH AND SAFETY

A. Quality Assurance Standards

Consumers must demonstrate that its QA program
is implemented in accordance with 10 C.F.R. Part 50, Appendix B,
and in such a manner to ensure the soils work can be completed
to protect the public health and safety. The Atomic Safety and
Licensing Appeals Board recently stated that the ultimate
question must be whether the Licensing Board has any legitimate
doubt as to the overall integrity o the construction of the
facility and its safety-related strictures and components caused

by a breakdown in QA procedures. Union Electric Co. (Callaway

Plant, Unit 1), ALAB-740, (Sept. 14, 1983).

In Comanche Peak, the Licensing Board took a

similar view and asked the question whether on the record before

(footnote continued)

and has taken appropriate action to protect them. Field Engine-
ering must certify that it has identifi2d all structures or
utilities which may be encountered during the excavation. Consumers
construction verifies that the NRC staff has authorized the work.
MPQAD verifies that it has committed to provide appropriate QA/QC
coverage.

Consumers has also established the soils work permit system which
was instituted in the summer of 1982 to control Consumers' release
of work to its contractors. 1In a manner similar to the excavation
permit system, Consumers and Bechtel personnel must certify that
proper controls are in place and NRC approval has been obtained
for the work.
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it, in light of the applicant's failure to adopt a system to
correct design deficiencies promptly and applicant's failure to
answer certain design questions raised by intervenor, it had
sufficient confidence of the design quality of Comanche Peak.

In that case, the Licensing Boa:J decided that without an indepen~
dent design review, it did no* have such confidence. Texas

Utilities Electric Co. (Comanche Peak Steam Electric Station,

Units 1 and 2), LBP-83-81, S§lip Op. at 69-70, 72-75, (Dec. 28,
1983) .

Similarly, the Byron Licensing Board recently
denied Commonwealth Edison Company an operating license on the
ground that given the serious failures in its QA implementation
and inoversight of the QA programs of its subcontractors, and the
NRC staff's admitted uncertainty about the ability of the
reinspection program to ensure the adequacy of QA implementation
to guarantee sound construction, it did not have assurance that
there were no serious construction deficiencies. The Board
found, further, that it was highly likely, given the inadequate
oversight by the utility of its many subcontractors' work, that
much of the important safety work was not adequate and the

reinspection program might not detect that. Commonwealth

Edison Co. (Byron Nuclear Power Station, Units 1 and 2), ASLBD

79-411-04 PE, Slip Op. at 297-306.

Finally, it is important that this Licensing

Board make the decision as to whether or nct it has reasonable



assurance that Consumers can continue and complete the soils work
80 as to ensure sound and safe construction of the Midland plants,
in accordance with NRC regulatory requirements. We cannot dele-
gate to the NRC staff, as applicant suggests in its proposed
findings, Second Supplemental Proposed Findings at 240-241,

that the staff decide the conditions under which the soils work
can proceed. With important contested issues such as QA, on
which an extensive .ecord has been developed, all parties have
the right to have the Licensing Board decide the contested
issues. Mr. Keppler's assurances notwithstanding, the decision
as to QA is one which lies with this Board alone. As the
Commission said as far back as 1974, Licensing Boards cannot

use post-hearing resolution "to obviate the basic findings pre-
requisite to an operating license--including a reasonabl;
assurance that the facility can be operated without endangering
the health and safety of the public. 10 C.F.R. 50.57.... 1In
doubtful cases, the matter should be resolved in an adversary
framework prior to issuance of licenses, reopeaning hearings if

necessary." Consolidated Edison Co. (Indian Point Station, Unit

2), CLI-74-23, 7 AEC 945, 951-52 (1974).

Further, this Board must make its decision on

the QA issue on the basis of whether the applicant can, through

its program and its willingness or unwillingness to comply with

regulatory requirements, adequately implement a QA program. We
cannot, as Consumers suggests, envision that the Midland project

is a type of partnership between the utility and the NRC staff
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in which together they can provide, through their respective
programs, reasonable assurance. As stated in the recent South
Texas decision, licensees are directly in control of plant
design, construction, operation and maintenance; they are the
first line of defense to ensure the safety of the public. The
NRC's role is one primarily of review and audit of licensee
activities, recognizing that limited resources preclude 100

percent inspection. Petition fo: Emergency and Remedial Action,

CLI-78-8, 7 NRC 400, 418 (1978), cited in Houston Lighting and

Power Company (South Texas Project, Units 1 and 2), ASLBP No.

79-421-07 (March 14, 1984), Slip Op. at 17. The ultimate question
is not as applicant phrases it, "whether Consumers Power and the
staff together have created and implemented effective programs

to accomplish the remedial soils work...." Applicant Second
Supplemental Findings at 9. Rather the issue is as stated by

both applicant and intervenor in initia. Proposed Findings:
Whether the record of these OM hearings .ovides us with
reasonable assurance that Consumers quality assurance program

can be properly implemented with respect to current and future
soils work and adequate implementation will continue throughout
the completion of construction so as to protect the public health
and safety and comply witb all regulatory requirements. Consumers

Proposed ‘indings, par. 37; Stamiris Proposed Findings, par. 10.

B. Management Attitude

Ms. Stamiris raises in her three contentions

essentially three aspects of management attitude which she argues



support sustaining the Modification Crder. These three manage-

ment attitude jissyes are:

1) Consumers unwillingness ¢ - inability to
provide full, accurate information to the NRC in a timely

fashion;

2) Consumers' failure to put quality concerns
ahead of cost and scheduling concerns to the detriment of quality

construction work and ensuring protection of the public's health

and safety; and

3) Consumers inability or unwillingness to
implement an adequate QA program as evidenced by its repeated

history of QA failures.

All three contentions challenge Consumers'
character, including its truthfulness, integrity, and willingness
to provide accurate and timely information to the NRC, and its
commitment to quality and safety over cost and scheduling
considerations. Consumers' character and willingness to provide

full and accurate information is of paramount importance to the

NRC.

The Appeal Board in Consumers Power Co. (Midland

Plant, Units 1 and 2), ALAB-106, 6 AEC 182 (1973), stated clearly
that without a proper managerial attitude, which it described as
"a willingness--indeed, desire--on the part of the responsible

officials to carry it out to the letter, no program is likely to



be successful." 1d., at 184. Essentially, what we have termed
"character," the Licensing Board called "commitment" in Virginia

Electric and Power Co. (North Anna Nuclear Power Station, Units

1 and 2), LBP-77-68, 6 NRC 1127, 1151 (1977), and the Licensing

Board called "capability" in Carolina rower and Light Co. (Shearon

Harris Nuclear Power Plant, Units 1, 2, 3 and 4), LBP-79-19, 10

NRC 37 (1979).

Because the NRC regulatory system is largely a
self-regulatory system and the NRC's role is to review and audit
licensee activities, licensees must provide the NRC with not
only truthful and accurate information, but complete and compre=-

hensive information as well. Virginia Electric and Power Co.

(North Anna Power Station, Units 1 and 2), CLI-76-22, 4 NRC 480
(1976), aff'd, 571, F.2d 1289 (4th Cir. 1978). Licenses can be
revoked for material false statements, which include both inten-

tional falsehoods or fa.se statements made with disregard

for the truth. FCC v. WOKO, 329 U.S. 223 (1946); Leflore

Broadcasting Co. v. FCC, 636 F.2d4 454 (D.C.Cir. 1980); Virginia

Electric and Power Co. v. NRC, supra; Hamlin Testing Laboratories,

Inc., 2 AEC 423, 428-29 (1964). The NRC inspection and over=-
sight system is simply not sufficient to develop and implement a
QA program where an applicant such as Consumers has failed or

dofuultod.i/

i/Morc recently, the Commission warned the parties and
attorneys in this proceeding about the seriousness of withholding
of material information or a deliberate false statement. The
Commission stated that a license could be withheld even when a
plan to withhold information or submit false information is not
carried out. Consumers Power Co. (Midland Plant, Units 1 and 2),

CLI-83-2, 17 NRC 69, 70 (1983).
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Of relevance to Ms. Stamiris' third contention
that Consumers is not willing or capable of implementing an
adequate QA program given the past pattern of serious QA

deficiencies, are the following factors:

(1) Consumers' past lack of compliance with

NRC regulations:é/

(2) Its response to noncompliances and enforce-

ment action by the NRC;

(3) Whether Consumers has made material false

statements or omissions; and

(4) Whether Consumers has answered questions
propounded by the Staff, the parties and the Board with candor.
See generally Houston Lighting and Power Co., supra, Slip Op. at
19-20.

In our examination below, of most significance
to our opinion are the two allegations, which we believe have
been substantiated, that Consumers made false statements to the

NRC without sufficient regard for their truthfulness, and that

Consumers' violated our April 30, 1982 Order. These led to
investigations by the Office of Investigations ("01"). 1In

the investigation of the violation of the Board Order, 01

g/Du uesne Light Co. (Beaver Valley Power Station, Unit 1),
LBP-76-3, 3 NRC 44 1?5785; Washington Public Power System (WPPSS
' E__E;.t

Nuclear Project No. 1), LBp-83- ctober 14, 1983).
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Director Ben Hayes stated that "one could view CPCO's actions

in this matter to be sufficiently negligent to constitute care-
less disregard of NRC requirements." Staff Exh. 28. We believe
the evidence as developed on this record to be much stronger.

We find, as explainea in Part IV, infra, that the evidence
establishes a reckless or deliberate violation of the Board Order
and the NRC staff's direction not to excavate below the deep-Q
duct bank. On the basis of this direct violation of the Board

Order alone, we believe the Modification Order should be sustained.

IV. OPINION ON QUALITY ASSURANCE ISSUE AND
INTERVENOR CONTENTIONS ON QUALITY
ASSURANCE AND MANAGEMENT ATTITUDE

A. Board Lacks Reasonable Assurance that Midland
Soils Work can be Completed in Accordance
with Regulatory Reguirements

We have examined on this record Consumers' implemen-
tation of its QA program starting from April, 1982 through the
end of these hearings in December, 1983. We have also examined
those corrective actions Consumers has taken, as well as the
controls the NRC has mandated for the soils and balance of plant
work. Finally, we have reviewed the third party reviews imposed
by the NRC staff to determine the adequacy of construction and
design of Midland. On this record, we conclude that we lack
reasonable assurance that Consumers can complete the soils work
at the Midland plants in accordance with regulatory reguirements

and in a manner to protect the public health and safety.

Applicant has urged us to accept Mr. Keppler's
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reascnable assurance and to determine that Consumers and the NRC
staff together have created and implemented effective programs
to accomplish the remedial soils work in a manner so that all

soils construction deficiencies will be identified and corrected.

However, as explained in our legal opinion, Part
III, supra, we do not believe that the soils work can be regarded
as a joint venture between the utility and the NRC staff. Rather,
the NRC has a limited monitoring role, both in terms of its
resources and manpower in inspection and enforcement activities,
and in terms of its ability to affect construction decisions.
For example, even the greatly-expanded inspection effort at
Midland has not resulted in effective implementation of

Consumers' QA program.

And, the NRC staff cannot affect many important
construction decisions, since they are not building the plant.
For example, they cannot choose top soils and QA managers
they consider qualified and dedicated to quality work. Nor can
they reorganize the QC Department to remove all Bechtel QC
supervisors. Thus they cannot control many of the critical

decisions concerning construction of the plant.

The NRC regulatory system depends on complete and
accurate information from its licensees, such as Consumers.
Only if it receives fully accurate information can the NRC staff
perform its job of monitoring the quality of the construction
at Midland. Therefore, we believe Consumers' phrasing of the

issue before us fundamentally misconstrues the NRC staff's role.



20.

We must determine whether Consumers is able and wil-
ling to comply with NRC regulations and will construct Midland
in accordance with regulatory requirements. We can, of course,
consider corrective actions taken by Consumers. However, we
Caunnot simply substitute NRC controls or third party overviews
for Consumers' unwillingness or inability to comply with regula-

tory requirements.

Similarly, we cannot simply rely on the NRC staff's
assurance that the soils work can go forward. It is our
responsibility, as a Licensing Board, to determine contested
issues before us, here whether or not there is such reasonable
assurance of Consumers' adequate QA implementation in the soils
area. We cannot delegate that responsibility to the NRC staff.
It is especially improper to delegate that authority in this
case when Mr. Keppler admits that he does not know whether or
not the third party overviews and additional controls, which he
has imposed on Consumers, will work. He acknowledged in
testifying before us in May, 1983, that he would like .o report
to us how the various programs were working after they have been in

operation for six months. Keppler, Tr. at 15674.

Given that we do not yet know how the third party
reviews will operate, we must judge Consumers' ability and willing-
ness to carry out an adequate QA program largely by its performance
within the last two years. On the extensive record before us,
we find Consumers has failed to demonstrate by a preponderance

of the evidence that it is either capable or willing to carry
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out the soils work in compliance with all regulatory requirements.

The NRC staff has documented, in its SALP 3 Report,
the deteriorating performance of Consumers in the soils area.
In fact, the staff considered giving Consumers an unacceptable
rating, which is usually reserved for those areas of work which

have been effectively suspended.

Further, those reforms and corrective actions "
Consumers has instituted do not appear to be working so as to
ensure adequate QA performance. These include integration of
the QC inspectors into Consumers quality assurance program
("MPQAD") ; increased Consumers' management involvement in soils
QA; and creation of a single point of accountability in soils
in Mr. Mooney.

The numerous and serious problems in the remedial
soils area since April, 1982 lead us to believe that even under
the current strict controls of our April 30, 1982 Board Order,
the Work Authorization Procedure, and the work permit and
excavation permit systems, Consumers is unwilling to follow its

QA program.

The problems discovered in the remedial soils area
since April, 1982 include: Consumers' bypassing of hold tags;
Consumers' refusal, except under pressure from the NRC, to in-
crease the test load for the FIVP four-point jacking; drilling
into duct banks; its failure to inform the NRC about QA problems

in the load test for Pier 1l West; and its failure to construct the
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slope layback at the Auxiliary Building access shaft in accordance
with its design.

However, these problems pale in comparison to
Consumers' material false statements to the NRC staff on March
10 and March 12, 1982, about the status of installation of under=
pinning instrumentation. We find that Consumers, in an attempt
to exempt from coverage of a QA program certain instrumentation
work, misrepresented to the NRC staff the status of the work on

at least two occasions.

Similarly, we have found that Consumers deliberately
violated our April 30, 1982 Order which prohibits soils work
listed in that Order without obtaining prior explicit approval
from the NRC staff. It appears that Consumers excavated beneath
the deep Q duct bank and relocated a fireline in direct violation

of that Order after numerous NRC staff warnings not to excavate.

If Consumers is unable to obey direct and clear
orders of this Licensing Board, we do not know what other controls
could be imposed on the soils work to ensure that it is done in
accordance with regulatory requirements. It is hard to imagine
a stricter system of controls and checks than that currently

existing for the soils work at Midland.

We also find that Consumers management failed to
respond to the NRC staff criticisms and inspection findings
except when threatened with drastic enforcement action, such as

suspension of all safety-related construction in December, 1982,



We {ind Consumers, throughout this hearing, has failed to
ac«nowledge thiat the DGB inspection revealed a QA breakdown at
the site. In its response to the February, 1983 Notice of
Violation, Consumers was at times evasive and nonresvonsive. For
exanple, Consumers 4id not admit the IPIN problem, but clained
that the problem was l1imited to the so-called Return Option.
similarly, Consumers did not stop the use of IPIN's by QC
inspe st ors until long after they had been notified of the NRC

il aalal 211 B

Moreover, Mr. shafer testified that Consumers manage=
ment reverted to its usual nonresponsive attitude once the threat
of shutdow: vpassed  Among the indicators that management was
o longer recnp*’ve to KRC criticisms was its refusal to carry
out its promise f December, 1082, to carry out a 100 percent
reinspection of all safety-related system until the NRC
conditioned acceptance of the CCP in the spring, 1983, upon such

reinspection.

in short, we find that Consumers has not demonstrated,
either by implementatiun of its QA program since April, 1982; or by
‘ne effect!veness of corrective actions and reform programs since
that date; vr by a changed menegement attitude, that it is willing
cr capable of sarry.ing out future soils work in accordance with

NI regquirements.

in fact, to “Le contrary, consumers' violation of
this Boari's Order in July and August, 19682 and its defense of

its actions in this ,ecent et of hearings, demonstrate that
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i{ts management attitude is deteriorating at least in terms of

its willingness to comply with NRC requirements.

B. Consumers Lack of Candor and Honesty
in Dealing with the NRC

Ms. Stamiris' Contention No. 1 states, in essence,

that Consumers lacks the required honesty, truthfulness and
candor in dealing with the NRC to ensure it will complete the
soils work in accordance with regulatory requirements. As we
noted above, this Board pelieves a licensee's responsibility to
provide full, complete and accurate information to the NRC
cannot be overstated. 1t is the cornerstone of our regulatory

system.

We agree with Ms. gtamiris that, on the record before
us, we are unable to find Consumers' possesses the necessary

truthfulness, honesty and candor.

Wwe find a number of instances in which Consumers has
given the NRC staff information which was not accurate or
which was, in some respect, misleading. We also found numerous
instances in which the NRC staff could not obtain the information
it needed from Consumers because Consumers had inadequate control
over its contractor Bechtel. Finally, we heard evidence about
innumerable efforts by Consumers to manipulate the information
transmitted to the NRC in order that the company might obtain
approval for some position with whieh the Region III staff

disagreed.
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We conside. all the above-cited examples important

indicators of Consumers' lack of candor and truthfulness.

Most significant to this Board, however, are the
mater-ial false statements Mr. Boos made to the NRC staff in an
attempt to have the instailation of instrumentation exempted
from the staff's requirement that all undervinning work bhe
covered by a QA program. Af examined in depth in our findings,
we beliere Mr. Boos' misrepresentations to the NRC staff on March
10 and March 12 were caliberate, ar.d interAed to obtain some

benefii for Consumers.

In addit.on, we believe the company's deliberate

violation of our April 30 Board Order, and its numerous attempts

to cover up that violation, are exanples of an improper
attitude toward NRC regu.ation. We do not find persuasive
Consumers' argument that the NRC staff's confusing directives to
Consumers in May through August, 1982 contributed to the "mis-
understandings" and "miscommunications" between the staff and
Consumers. Both the Boos' inciaent and the violations of the
Board Oraer contain too many indicia of "deliberateness" for us
to find that Consumers merely misunderstood the NRC staff. At
a cer-ain point, as we believe bas been reached in this case, a
history of miscommunication and misunderstanding, turns into
deliberate and intentional misconduct.

Cc. Consumers Has Put Cost and Scheduling
ahead of Quality at Midland

Ms. Stamiris Contention No. 2 states that



Consumers' placed cost and schedule concerns ahead of gquality,
‘which has led to soils work which is inimicable to the public
health and safety. We agree. We find that many of the QA
deficiencies described in the first part of our opinion, as well
as the rushing of training of QC inspectors; proceeding with
underpinning work prior to adequate QA checks; and inadequate

procedures and inspection plans, support this conclusion.

Similarly, we find that Consumers' material false
statements to the NRC staff in March, 1982 and Consumers'
deliberate violation of our April 30, 1982 Order were caused by
managment's <concern with the schedule for completion of the
Midland plant, now delayed years beyond its original fuel load

date.

Finally, we have taken judicial notice of, and allowed
for litigation in these OM-OL proceedings, allegations that
Consumers misrepresented the true schedule for completion of the

Midland plants to the NRC staff.—/

Given the evidence before us, and the nearly unanimous

opinion of the Midland section that the cause of the QA

—/As we note in our findings, the Dow Chemical Company has
sued Consumers to terminate its contract to buy steam from the
Midland plants and to cancel its liability to pay any portion of
the cost of the plants on the basis that Consumers misrepresented
to Dow the true cost and schedule for completion of the plant.

The Dow Chemical Co. v. Consumers power Co. Case No. 83-002232-
CK-D (Cir.cCt.Midland July 14, 1983) ’
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deficiencies at Midland in recent years is management's exces-
sive concern with cost and scheduling, we have decided that
Consumers failed to carry its burden on this contention.

D. Consumers' Repeated Pattern of Quality
Assurance Deficiencies Represents a
Managerial Attitude Inconsistent with
Implementation of a Quality Assurance
Program-in Accordance with Regulatory
Reguirements

We believe that our description of the QA break-
down at Midland in the soils and balance of plant areas over the
last two years is adequate te describe Midland's history of
serious QA deficiencies. We find the problems at Midland and

their causes distressingly similar over the years.

For example, the SALP 3 Report finds Consumers'
performance in the soils area deteriorating. Just as in years
p;st, the NRC staff concludes that the cause of Consumers' poor
performance is lack of management involvement and the abdication

of responsibility to Bechtel and subcontractors.

In this section of our findings, we describe
changes over the last two years in tof Consumers' management
both in the soils area and in MPQAD. We find that Consumers
still has placed largely inexperienced, ungualified persons in
important positions within QA and soils management at Midland.
Further, we believe that several important individuals, such as
Mr. Mooney and Mr. Wells, have demonstrated since mid-1982 that
they do not have the proper dedication to guality construction

and QA principles to hold the positions they do.



Most importantly, we pelieve the return of Mr.

Howell to the top managerial position at Midland brings back to
Midland the same management attitudes and orientation which
prevailed prior to 1980. 1In his testimony in the hearings before

us, he indicated that he does not believe Consumers' management

was responsible for any of the failures in the soils area in the

1970's and that he still blames the NRC and the intervenors for
the project's failures. At this critical juncture, Consumers'
management needs an honest, forthright approach toward gqualitvy

work and quality principles. Mr. Howell clearly does provide

that fresh orientation.

E. Conclusion

In conclusion, we find that Consumers' deteriora-
ting performance 1in implementing its QA program and in the soils
area, indicates that the present controls and reforms instituted
since August, 1982 have not worked. We have no assurance that
Consumers can, under the current set of controls, including our

April 30 Board order, continue the soils work in accordance with

regulatory reguirements.

Further, we find a great deal of the fault is
that of Consumers' management which does not, at the present,

possess a sufficient dedication to guality principles, and is

not sufficiently candid and truthful in its dealings with the

NRC to proceed with the soils work. For these reasons, we

sustain the Modification order and order submission of appropriate

amendments to the construction permit application.
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FINDINGS OF FACT

QUALITY ASSURANCE

A. OA History Since July, 1980

1. The SALP 2 Report rated Consumers the
lowest category, Category 3, in soils, for the period of July,

1980 through July, 1981. Stamiris Exh. 55. Every NRC soils

inspection report issued during calendar year 1982 included at

least one noncompliance with the soils area. Landsman, Tr. at

14758; Shafer, Tr. at 14764. Mr. Cook said that in April, 1982
when the SALP Report was made public, he would still rate

Consumers a Category 3 in soils. Shafer, Tr. at 14766.

: 2. The SALP team also rated Consumers' per-

formance for this period a Category 3 in the areas of Piping

Systems and Supports and Electrical Power Supply and Distribution.

gstamiris Exh. 55.

3. The SALP 2 Report stated that " [t]he enforce-
ment history indicates a lack of attention to detail by the

licensee and a continuing inability on the part of the licensee

settlement issues." Stamiris Exh. 55 at 2

4. Both Mr. Cook and Mr. Shafer agree that the
three major areas of work to complete the Midland plants are
electrical, piping systems and support, and soils. Shafer, Tr.

to successfully implement proposed resolutions of the soils
at 14780. ‘

5. On May 17, 1982, Consumers responded to the

SALP 2 Report in a lengthy point—by-point,rebuttal of the report.

B R T e Sttt S el D e e T



The SALP team found the response overly argumentative and another

indication of Consumer's inability or failure to recognize the

serious problems at the Midland site. Stamiris, Exh. 56.

Mr. Shafer, in his comments on Consumers'

response stated, inter alia, that Consumers was "purely argumen-

tative;" had not in the.past determined the extent of the problems;
at one point in the response was "lying" or implying that the NRC
staff was lying; was playing games with numbers; and finally, in
one portion of the response had responded,inamanner which "did

not speak well of Bechtel's ability to control documents and
CPCO's ability to control Bechtel." His overall comment on the
response was that Consumers spent too much time trying to

justify its pehavior. Shafer, Tr. at 14784-14802; Stamiris, Ex

57.

Mr. Cook echoed many of Mr. Shafer's comments,
but was even more pointed in his remarks on how the response
reflected on Consumers' management. He wrote in his comments on
the response that Consumers had made a false statement in the
response; that its management ability to communicate with the
NRC had not improved; Consumers' management only responded to
strong enforcement action; and overall the response reflected
Consumers inability to listen to the NRC. Mr. Cook's notes
also state that Consumers did not have a firm grasp on the number
or quality of QA/QC people needed for an adequate quality
assurance program. The most poignant comment is Mr. Cook's

assessment that Consumers' evaluation of seven items of
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jdentified noncompliances as "not excessive and...of relatively
low conseguence"” would support removal of Consumers as the
licensee until a complete purge of management and a resulting
attitude realignment had occurred. Stamiris, Exh. 58; Cook, Tr.

at 15968-82.

6. Mr. Shafer and Mr. Keppler testified that a
major factor in creating the Office of Special Cases was
Consumers' response to the SALP 2 Report. Shafer, Tr. at 14719;

Keppler, Tr. at 151624.

7. On June 26, 1982, a second public meeting
was held on the SALP 2 Report. At that time, Mr. Keppler stated
that he did not understand why Consumers could not implement an
adequate QA program and stated, "I have to wonder if Consumers
can do the job." Keppler, Tr. at 15162-63; Landsman, Tr. ot
14832. Mr. Keppler also stated that he would have to reconsider

his earlier reasonable assurance testimony before this Board. Ibid.

Dr. Landsman at that meeting discussed an
incident in which although Consumers had assured the NRC that
all QA preparation had been made to proceed with drilling, the
staff “ound that the QA manual had 15 mistakes. Dr. Landsman
used this as an example of how the NRC considered the problems
at Midland much more serious than did Consumers' management.

Stamiris Exh. 59; Landsman, Tr. at 14832-37.

8. The NRC staff after this meeting informed

Consumers that the staff was not going to change its position, as



stated in the SALP 2 Report, about the problems at the Midland
site. It expected Consumers to re-evaluate its response.
Gardner, Tr. at 14867. Mr. warnick, chairing a public meeting

on August 5, 1982, informed Consumers that the NRC staff was not

going to change the SALP Report. Shafer, Tr. at 14871.

9. As stated in Part II, supra, Mr. Keppler
received two sets of recommendations from his staff as to what
reforms or improvements should be implemented at Midland.
Keppler, Oct. 29, 1982, Prepared Testimony, following Tr. at

15111, Attachments A and D, Enclosure 4.

10. On August 26, 1782, Mr. Keppler, Mr. Eiserhut
Mr. Selby and Mr. Cook met with other Consumers officials

and NRC staff to discuss what recommendations to the NRC staff

would mandate for Consumers. Keppler, October 29, 1982, Prepared
Testimony, at 4-5, following Tr. at 15111; Keppler, Tr. at
15177-91, 15201, 15212. At that meeting, Mr. Keppler communi-
cated Mr. Warnick's recommendations to Mr. Selby, the majority

of which he adopted or agreed with. Id. at 15182.

|
11. He told Consumers to come back to him with
a "get well plan" in one week. Id. at 15197, 15207, 15212, 15217.
Except for two concerns, Mr. Keppler agreed that the points
communicated to Consumers were those appearing under the title
"Keppler's List" on Elinor Adensam's notes. Stamiris Exh. 68

at 31; Keppler, Tr. at 79-81.

12. Consumers and Bechtel management met with
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the NRC staff on September 2, 1982 at O'Hare Airport in Chicago.
Consumers brought a draft letter to that meeting which it sub-
mitted formally to the NRC staff on September 7, 1982. I1d. at

15188, 15197-15200; Stamiris, Exh. 64.

13. The NRC staff reviewed this submittal and
found it lacking in detéil. Stamiris Exh. 65. The staff stated
clearly that the licensee's draft commitments to improve its
implementation of guality assurance in the soils area "fall

short of what we believe is needed to turn this project around."

14. Consumers submitted a second letter on
October 5, 1982, which Mr. Keppler found acceptable. However, the
Office of Nuclear Reactor Regulation (NRR) had other criticisms and
Consumers was forced once again to revise the letter. Stamiris,
Exhs. 71 and 72; Keppler, Tr. at 15246-52. On October 25, 1982,
Region III and the NRC's Bathesda Office of Inspection and Enforce-
ment staff met to discuss Consumer's proposals. The NRC staff
criticized Consumers' plan for not making the vertical slice
review broad enough; emphasized the need for a third party over-
view for the balance of »lant work; stated that the INPO "back-
ward look" needed to be broadened; and determinéd MAC, suggested
as one of the third parties, lacked independence. 1d. at 15254.
Mr. Keppler affirmed that the staff was "far from satisfied at

that meeting." Id. at 15255.

15. During this period, Mr. Keppler drafted his

revised testimony regarding QA. An earlier version of his testimon




stated that the results of the NRC staff's DGB inspection would
affect whether he could give his reasonable assurance. Stamiris

Exh. 73. This statement was eliminated from the testimony which

the NRC staff prefiled in these reopened hearings.

16. On June 8, 1982, the Advisory Committee on
Reactor Safeguards ("ACRS"), requested that the NRC staff
arrange for a broad assessment of Midland's design adegquacy
and construction quality of the Midlnd plants, especially with
respect to the electrical, control, and mechanical eguipment and
foundation work. Stamiris Exh. 90. Mr. Keppler testified that
he believed the recommended independent design review, included
as part of the construction completion program, was intended to

satisfy this ACRS concern. Keppler, Tr. at 15540-45.

17. On October 12, 1982, the Midland team began
its intensive inspection of the DGB to determine the status of
Consumers' QA implementation for recent 1982 construction work.
on November 10, 1982, the Midland team held a major exit meeting
with Consumers on the DGB inspection. Mr. shafer, then Chief of
the Midland Section, wrote in his official log "Team 1S up
tight--wants to recommend shutdown--will probably go for C-P

[eivil penalty].” Stamiris Exh. 67.

18. On November 23, 1982, the Midland team
and Mr. Warnick held an exit meeting with Consumers and Bechtel
management in which Mr. warnick informed Consumers that the

Midland team wanted to stop all safety-related work at the site.



since this was a time-consuming process for the NRC, the team
wanted Consumers to suspend construction and allow the NRC staff
to follow with a Confirmatory Action Letter. Stamiris Exh. 66.
The staff toli Consumers to get back to them with a plan to

control work for the future "forward look," and to provide an

independent "packward look." The staff gave Consumers a deadline

of one week so that the plan would be ready for a meeting on
pecember 7, 1982 between Region III and NRR. Stamiris Exhs. 66

and 67. Shafer, Tr. at 15068-70, 15082-83. Gardner, Tr. at

15071.

19. On December 2, 1982, Consumers announced
that it would shut down all safety-related work other than HVAC
and B&W installation, soils work, and some engineering work.

Shafer, Tr. at 15086.

20. On December 3, 1982, Consumers submitted
yet another revision of its October 5 letter regarding its
proposecd independent design review, which incorporated the NRC
staff's criticisms expressed at meetings held with Consumers on
October 25 and November 5, 1982. stamiris Exh. 8l. On December
6, 1982, Consumers submitted a letter to Region III requesting
permission to proceed with the first underpinning work on Piers

12 gast and 12 wWest.

21. At a meeting held on December 7, 1982, the
NRC staff discussed the submissions of Consumers regarding third

party overviews and improvements in its QA implementatiomn. The



NRC Staff decided to direct Consumers to consolidate all plans

and reviews in a single plan, and to consider whether or not the
scope of the independent design review proposed in Consumers
December 3, 1982 letter was adequate. Stamiris Exh. 74. Appar-
ently, from Mr. Hernan's notes of the meeting, the NRC staff also
suggested that Consumers consider a 100 percent reinspection of
all safety-related construction at the plant. Stamiris Exh.

79 at 3.

22. 1In accordance with the NRC staff's direc-
tion, Consumers did submit a comprehensive Construction Completion

pPlan on January 10, 1983.

23. It is clear that it was the NRC staff and
not Consumers which initiated every major aspect of the current
Construction Completion Plan and the soils overview. Moreover,
it is clear that all improvements in the QA organization;
in Consumers' assumption of control over the QC functions;
100 percent reinspection of the work of all failed QC inspectors;
and 100 percent reinspection of electrical and pipe support work
which the NRC found seriously deficient , were actions agreed to by
Consumers only after extensive negotiations with the NRC staff
and the threat of severe enforcement action. Suspending all
safety-related construction in December, 1982 was done only
after the Midland team jesued an ultimatum to Consumers that
despite the difficult and time-consuming process, the NRC staff

wouid shut down construction if the utility did not itself do it.
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the "backward

The CCP, including the independent design review,

look" or gquality verification program, and the construction

implementation overview ("CIO") were shaped by the NRC staff

every step of the way. Further, the NRC staff had to exert

great pressure over an extended period of time to ensure that

even arguably independent overviewers were chosen for the third

party reviews.

Finally, the independent design review

concept itself was initiated in response to an ACRS request that,

given the long history of QA failures at Midland, the NRC staff
provide it with an independent design and construction verification
of the plants. The numerous meetings which the NRC staff was compelle

to hold with Consumers, which in some cases involved reviewing

drafts of proposed reform plans, demonstrate that Consumers did

not initiate even the details of the CCP after the NRC staff drew

its broad outlines. Further, it is clear that Consumers con-=

tinued to argue with the NRC staff throughout most of 1983 about

the scope and extent of the CCP. See Part B, infra.

B. Third Party Overview of Soils and
Construction Completion Program

24. Mr. Keppler testified that he did not have

confidence in Consumers' QA program to provide reasonable assurance

that Consumers could complete the plant in accordance with

regulatory requirements. He gave his reasonable assurance only

on the condition the following controls were in place:
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(a) An independent overview by a third

party of future safety-related work; |

(b) An independent design verification of
completed work on selected safety-related systems by a third

|

party; i
|

|

(c) Intensive NRC oversight of construc-
tion activities and QA implementation. Keppler March 25, 1983

Prepared Testimony, following Tr. at 15114.

25. Mr.Keppler admitted that although the Mid-

land team requested at least five more inspectors for Midland

alone, he did not have personnel to provide those five more

inspectors. Keppler, Tr. at 15327.

26. The independent design review conducted
by the Tera Corporation is called the Independent Design and
Construction Verification Program ("I1DVCP") which is intended to
review a "vertical slice" of thres chosen safety systems to
ensure that they will be able to function in accordance with their

safety design beses and Consumers' FSAR commitments.

Consumers originally proposed that the scope
of the IDCVP cover only the Unit 2 Auxiliary Feedwater System. J.
Cook, April 11, 1983 Prepared Testimony, at 19-20, following Tr.

at 18025.

However, the NRC staff recommended and

Consumers finally agreed to expand the scope of the IDVCP to
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include the diesel generator electric power system and the control

room HVAC. Keppler, Tr. at 15256-15258.

27. The first Monthly Status Report of Tera,
dated May 27, 1983, jdentified a number of significant design

concerns, including the following:

(a) The Midland Technical Specifications
do not meet NRC B&W Standard Technical Specifications in that
there is a lack of an action plan for immediate action

if both AFW systems are inoperable (C-002);

(b) B&W BOP criteria regarding control of

FOGG from the Auxiliary shutdown Panel are not met and may

indicate a problem with B&W and Bechtel design interface (C-Bll);

(¢) The AFW System may not be functional

during station blackout conditions (C-012);

(d) The "Feed Only Good Generator" system
may perform in a detrimental marnner under conditions of steam

generator tube failure followed by loss of offsite power (C-025);

(e) The AFW system design may not meet a
B&W interface requirement that auxiliary feedwater temperature be

at least 40 degrees F (C-028);

(£) Four hangers were field measured tobe ax

of installation tolerance limits, which indicates construction

deviation control process is not functional (C-031);




(g) Hanger H-10, a horizontal snubber, was
field measured to be about three feet from its design location

(C=032);

(h) Hanger H-7, a vertical rigid hanger,

was field measured to be about three feet from its design

location (C-033);

(i) Hanger H-1ll, a vertical rigid hanger,
was field measured to be mis-located by one foot, three inches,

according to drawing dimensions (C-035);

(j) Under condition of loss of all AC, the
AFW pump minimum flow would not be operable because it is powered

from Class 1E AC power (C-038); and

(k) Failure to comply with vendor's
recommended storage instructions for the pumps and turbine since

1978 (C-046).

Stamiris Exh. 101.

i
28. Mr. Cook, at the time he testified before
this Board, acknowledged that Item (¢) listed above was the only
finding which Consumers at that time considered significant. J. |
Cook, Tr. at 18360-18361. Even without the benefit of Tera's ;
technical analysis of the above-listéd confirmed findings, the 1
Board believes the items listed above show serious problems with |
not only the capability of the current design to meet safety

|
|
functions, but also with the great divergence between the design ;

and the as-built condition of the plant.

R R T R s U
FETERENT T |
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As Consumers acknowledged, neither Con-

sumers nor Bechtel had discovered any of the Tera problems prior

to this first monthly report. J. Cook and Rutgers, Tr. at 18364.

It appears that even with the assistance

of a competent third party overseer, Consumers is unable to

of problems in the design

6/

and as-built construction of the Midland plants.-

identify and determine the seriousness

29. The CCP is essentially broken down into two

phases:
(1) Phase 1, which is intended to determine

‘ the status of the completed work and the gquality of the past

construction. The latter is labeled the Quality Verification Pro-

gram ("QVP").
(2) Phase 2, which is intended to complete

s under an improved QA/QC program

f L construction of the Midland plant

which will ensure that the remaining construction work confirms to

J. Cook, Prepared Testimony, at 5-6,

design and specifications.

following Tr. at 18025.

30. The initial portion of Phase 1, determining

the status of current construction, will be performed by

construction completion "teams of craftspeople and an MPQAD

ﬁ/TERA has made the following additional findings in its IDVCP
review:
1) Finding 3201-008-F=-055: Inconsistencies observed within
edure qualification records;

certain welding procedures and proc
2) Confirmed Item 3201-008-C~104: Inconsistencies and errors

in the Auxiliary Building mass moment of inertia calculations. Bechte
confirmed an omission of a 25 percent live load for the EPA wings.
3) Confirmed Item 3201-008-C-108: Questioning of assumption i

the Auxiliary Building stick model.

4) Finding 3201-008-F-015:
flexibility in the seismic analysis.

Inadegquate consideration of floor
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representative, based on the WPSS statusing team concept. MPQAD,

as noted above, will conduct the QVP.

Phase 2 involves developing work procedures
for the completion of construction, as well as the actual con-

struction work.

Management reviews will be conducted at

the end of both the Phase 1 and Phase 2 planning stages. 1d. at 14.

See generally, Gardner, Tr. at 16027~

16034; Figure 1-1, following Tr. at 16034.

31. At the NRC staff's insistence, Consumers
included specific NRC staff and third party hold points in the
ccp. Additional hold points were added at the end of all Phase 1
management reviews prior to release of Phase 2 work. Shafer, Tr.
at 14698-14702; J. Cook, Prepared Testimony, Attachment 4,

following Tr. at 18025; Consumers Exh. 48.

Mr. Shafer testified clearly that the
reason the NRC staff wanted either the staff or the third party
to remain in the in-line review of the ongoing construction work
was that they were not confident Consumers could do the work
properly without NRC or third party monitoring. Shafer, Tr. at

14702.

32. The Construction Implementation Overview
("C10") is the third major third party review which involves an

overview of future construction work at Midland to ensure that it
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proceeds in accordance with adeguate construction procedures and
inspection plans. Consumers Exh. 48. The third party reviewer
will audit the management reviews conducted at the end of the

Phase 1 and Phase 2 planning stages.

The NRC staff insisted and Consumers
finally agreed to establishment of hold points in the CIO.
Agein, the hold points will be established for both Phase 1 and
phase 2. J. Cook, Prepared Testimony, Attachments 3 and 4,

following Tr. at 18025.

33. Stone & Webster Engineering Company was

chosen as the third party reviewer.

The NRC staff deterrmined that S&W met the
so-called Palladino criteria and approved Consumers' choice. As
stated above with respect to the third-party overview of soils,
we do not believe the staff did a thorough job of assessing the
independence and competence of Stone & Webster. It is especially
striking that S&W was considered independent even though it has
been on site since September, 1982 performing the soils overview
work. In addition, it is difficult to underscand how the NRC
staff could determine that Tera, because it was conducting the
IDVCP was not "independent enough" to perform the C10, and yet

sew does not suffer from that same disability.

Again, Ms. Adensam's notes indicate that

the NRC was encouraging Consumers as early as October 25, 1982



to hire S&W to do an overview of the balance of plant construction

work "over time." The October 25, 1982 entry indicates that the
NRC recommendation, made in a meeting between Region III and Mr.
Eisenhut, was that the S&W assessment of remedial soils work be
expanded to include balance of plant to "gain assurance that we
have confidence that the program is being implemented.” Stamiris

Exh. 68; Keppler, Tr. at 15427-33.

This Board concludes that the NRC staff,
instead of in fact approving S&W for the two overview roles
according to the Palladino criteria, were eager for S&W to conduct
the overview as early as September, 1982, and may in fact have

been the ones to push Consumers to hire S&W.

While it is not clear on this record that
S&W is not competent for the role, or that another third party
would be preferable, it is clear Mr. Keppler did not approve the
third party reviewers in the mannet he represented. Given the
fact that the manner in which he approved these third party
overviewers was offered as support for his reasonable assurance,
we discount his reasonable assurance. Further, we do not believe
the Regional Administrator should represent he acted in accordance
with the Palladino Criteria, a set of standards to which NRC
Chairman Palladino committed in response to inquiries from

Congress, if he did not.

34. The CCP includes, most importantly, the
quality verification program ("QVP") which is a "backward look" at

the installed, safety-related components, structures, and systems.



For inac-essible systems, MPQAD will do a 100 percent review of

documentation. For accessible systems, MPQAD will conduct a
100 percent reinspection. Consumers will also conduct a 100
percent reinspection of closed IPIN's and DR's, as well as NCR's.

Gardner, Tr. at 16046; Keppler, Tr. 15383-15384; J. Cook, Prepared

Testimony, Attachment 4, following Tr. at 18025.

35. The NRC staff told Consumers in the December
7, 1982 meeting described above that it wanted 100 percent reinspec-
tion of all safety-related components and structures. Consumers
resisted 100 percent reinspection and instead insisted on a
sample approach until a predetermined number of deficiencies
appeared, at which time it would begin 100 percent reinspection.
The NRC staff throughout the spring of 1982 insisted on 100
percent reinspection, which Consumers accepted on June 10, 1982.

shafer, Tr. 16801; Consumers Exh. 48.

Consumers agreed to do 100 percent reinspec-

" tion only under what appears to be heavy NRC staff pressure, which |
indicates management still does not understand the seriousness of |
the QA problems at Midland. Moreover, given the finding of a QA
breakdown in the DGB inspection and the early findings of the

ipvcp, we do not understand why Consumers did not, at an earlier

time, understand the need for 100 percent reinspection.

36. Further, given the numerous documentation

\
|
|
|
|
|
|
|
l
problems encountered at Midland in the past, this Board finds it
doubtful that a documentation review alone of those inaccessible



systems and components is adequate. Despite Mr. Keppler's assur-

ances that the documentation is valid, given the long history of
QA failures at Midland, this Board is not as sanguine. Therefore,
this Board believes that that portion of the QVP which calls for
only documentation review for inaccessible systems and components

is inadequate. Keppler, Tr. at 15386-91.

37. The Board finds more serious, however, the
fact that Consumers has been entrusted with inspecting and
finding the problems in the as-built condition of the plant. As
Mr. Keppler acknowledged, and the Midland team documented in the
DGB Inspection Report, Consumers has been up to the present, unable
to identify construction problems at Midland. Keppler, Tr. at
15336. The QA breakdown documented in the DGB Report proved,
beyond any legitimate doubt, that lack of adequate QA implementa-
tion had led to serious construction deficiencies, and serious

variances between the as-built condition and design of the Midland

plants.

38. T-.e NRC staff states in response that a
third party overviewer will monitor the QVP to ensure that
Consumers is doing an adegquate job. However, given the small
number of reviewers, this Board believes this situation is
analogous to the NRC inspection staff overseeing Consumers' QA
implementation over the last few years. Despite tough reviewers,
the third party simply does not have sufficient staff to
monitor adequately Consumers inspection of the as-built condition

of the plant.

R
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The parties and this Board appear to be in
agreement that the QVP is the most important part of the CCP.
Therefore, we find that allowing Consumers to conduct the QVP
calls into serious doubt the entire CCP as an adequate control to

ensure that past construction work at Midland is sound.

39. Although not specifically listed by Mr.
Keppler as a basis for his reasonable assurance, the third party
overview of the remedial soils work has long been seen as the
basis for the NRC staff's confidence that the soils work will

proceed in accordance with regulatory requirements.l/

1/Both the NRC staff and Consumers have argued that Stone
& Webster Engineering Corporation ("SsW") was approved as third
party reviewer of the soils work only after the NRC staff decided
SgW met the so-called Palladino Criteria for independence and com-
petence. This Board, after hearing about the NRC staff's review,
is convinced that it did not do an adequate review of either the
corporation or the individuals assigned to Midland to ensure their
independence and competence. See generally, shafer, Tr. at 16108~
16131.

Moreover, it appears that the NRC staff did not apply
the criteria in any way prior to permitting S&W to begin its over-
view of ihe soils work in September, 1982. Although not formally
approved until February, 1983, S&W was on site and charged with
significant responsibility by the NRC staff from the time it was
on site. Therefore, this Board finds that contrary to the staff's
testimony at these hearings, it did not apply the Palladino Criteria.
It appears the NRC staff approved, and perhaps recommended, S&W as
the third party overviewer of soils at Midland for reasons not
brought out on this record. Shafer, Tr. at 16104; Gardner, Tr. at
16132; Keppler, Tr. at 15418-20, Stamiris Exh. 68 at 45; Keppler,
Tr. at 15433, 15445-47, 15457-67.

The NRC staff further admitted that the presence cf S&W
on site was an "important factor" in releasing the soils work in
December, 1982. Keppler, Tr. at 15438.



48,

40. In February, 1983 the NRC staff told
Consumers that it needed to increase the scope of the S&W over-
view to include an assessment of design work packages for technical
adeguacy. Keppler Prepared Testimony of March 25, 1983, Attachment

D to Attachment 1, following Tr. at 15114.

In response to the NRC request, Consumers

expanded the scope of the S&W overview.

41. Consumers, iﬁ its Second Proposed Findings
of Fact and Conclusions of Law, commented on S&W assessment of the
underpinning and remedial soils work through September 30, 1983.
Findings at 285-286. Wwhile we believe it is inappropriate to base
any findings on evidence not introduced at the time of hearing
and subject to cross-examination, this Board would draw attention to
recent S&W Reports which state the following:

1) Report No. 59, November, 1983: Incomplete
data sheets for crack mapping of the Auxiliary
Building; unclear data sheet entries; perfor-
mance of activities which were under hold stat
Two additional cracks reached the alert level
the SWPS. Wiss, Jenney did not notify the FSO
within four hours, as required.

2) Report No. 61, November 15, 1983: Wiss,
Jenney procedures for crack monitoring were no
revised to reflect revisions to Bechtel speci-
fications.

3) Report No. 62, December 1, 1983: Insuffic-
jent attention to detail since alert level
cracks were not reported in a timely manner to
resident soils engineers; failure to display
graphically crack monitoring on the required
data forms; failure to keep procedures current

42. Other reforms mandated by the NRC in late
summer, 19€2 and incorporated by Consumers into the CCP, include the

folleowing:
(a) integration of QC under MPQAD in both

soils and BOP work;



(b) upgraded QC inspection training;

(¢) increased Consumers management
involvement in soils QA; and
(d) creation of a single point of account-
ability in soils. Mooney, Prepared Testimony at 4-24, following Tr.

at 17017.

43. Apparently, since August, 1981, Mr. Mooney
has served as the single point of accountability in the Soils
Organization. Mooney Prepared Testimony at 16, following Tr. at
17017. Although included as part of Consumer's "get well program”

in its September 17 letter, this change is not new.

Various members of the Midland team,
especially Dr. Landsman, testified that Mr. Mooney, ever since
coming to the Midland site, has had communication problems with the
Midland team. Both Mr. Cook and Dr. Landsman suggested that Mr.
Mooney did not contribute to dedicated management or to a good
management attitude on the part of Consumers. Landsman, Tr. at

16539-42, 16843; Cook, Tr. at 16840-41.

44. On January 17, 1983, Consumers placed the
QC function for all work on site other than soils and HVAC work
under the direct supervision of MPQAD. However, QC inspectors still
report on administrative and employment matters to Bechtel supervi-
sors. The NRC staff has repeatedly urged Consumers to remove
Bechtel QC supervisors entirely, but Consumers has refused. Cook

and Shafer, Tr. 16301-02.



The QC function in the soils area was inte-

grated under Consumers QA organization in soils when Mr. Meisen-

heimer began work as MPQAD Soils Superintendent in July, 1982.

45. Despite this realignment of the QC function
directly under Consumers QA program, we find little to no beneficial
effect on Consumers implementation of its QA program. The hoped-
for improvements in QA performance have not materialized, either in
the soils work or in the BOP work. The numerous problems Consumers
has encountered in the soils work, enumerated below, indicate that
limited integration of the QC inspectors under the authority of
MPOAD, without similarly integrating their Bechtel supervisors into
Consumers' QA organization, has had no effect on improving Consumers

QA performance.

46. In the August 26 and September 2, 1982
meetings described above, the NRC staff directed Consumers to
decertify all soils QC inspectors and retrain and recertify them

properly.

In September, 1982 when the Midland team
conducted an inspection of the QC recertification process, they
determined that the requalification effort was still not acceptable.
The problems they found included excessive repeating of guestions;
marking questions not applicable when, in fact, the guestions
were relevant; questions whose technical content was inadegquate to

assure examinees had knowledge of the facts needed to be inspectors;

and problems with uncontrolled Project Quality Control Instructions
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("pQC1"). Garirer, Tr. at 14454-14463; Landsman, Tr. at 14463.
See also ronfirmatory Act.iun letter issued on September 24, 1982,
NRC Staff Prepared Testimony of Oct. 29, 1982, Attachment la,

foliowing Tr. at 11391.

.7. The NRC staff testified that Consumers
prcmised in a Serntember 29, 1982 public meeting that it would
reinspect 100 percent of the work of any inspector who failed the
exam. Later, Consume:s rook the position that it would do 100
percent reinsuc~tion only if an inspector, after two chances to take
the test, failer. Tandsman, Tr. at 14470; Cook and Shafer, Tr. at
14471. The NRC staff believed Corsuners had reneged on its earlier

commitment. Landsman, Tr. at 1:943-44; Shafer, Tr. at 14945.

4°. 1In January, 1983 the NRC Midland team con-
tinued to find problems in the r2:raining and recertification of
QC inspectors. The NEO staff foun) that there was not always
sufficient instructional material; guestions raised during the
training session were not always answered; and certain PQCI pre-
requisites were not well-deiined. Gardner, Tr. at 14481-82. Mr.
Gardner stated that the cauvce was that Consumers wanted to rush
recertification of QC inspectors SO +hat the inspectors could begin

work. 1bid.

49. Mr. Gardner further testified that
schedulinz concerns had such a vad impact on the quality of
recertifimation training that in early April, 1983 Consumers was
forced to suspend recer-ification of inspectors for BOP work.

Gardner, Tr. at 144854,
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50. Mr. Gardner also expressed his opinion
that these "significant” problems regarding QC retraining and re-
certification were a management problem, not a training problem.

Gardner, Tr. at 14488.

51. 1In addition, it appears that Consumers
has committed to Reg. Guide 1.58, Rev. 1, only for new hires.
Stamiris Exh. 81; Gardner, Tr. at 16621-22. In the past, the NRC
has been concerned that Consumers failed to commit to this standard

and substituted certification for education and experience. I1d. at

16622.

52. Consumers made sO many schedule changes in
the performance demonstrations that it was often difficult for the
NRC staff to review the training. Gardner, Tr. at 16632. Mr.
Gardner testified that often the cancellations were due to construc-
tion schedule pressures; trainees were often pulled out of train=-
ing in order to perform construction inspection activities. 1I1d.
at 16633. Mr. Cook testified that such schedule changes in
per formance demonstrations were an example of Consumers' placing
its construction schedule ahead of its QA responsibilities, in this
case, recertification of QC inspectors. Cook, Tr. at 16641-42.

Mr. Cook said that not only has Consumers failed to correct the
I1d. at 16643.

problem, but the schedule changes have gotten worse.

See also Stamiris Exh. 82.

53, Consumers has no responsibility to certify

subcontractor QC personnel or Bechtel QC personnel in areas other
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-
soils certifieda to procedure B-3M-l. Shafer, Tr. at 16657-58.

Therefore, it appears that Consumers has not yet fulfilled its
commitment to nave all QC inspectors certified to that prozedure
and thus fully certified to MPQAD procedures. Stamiris Exh. 84;

Cook, Tr. at 16658.

54. Dr. Landsman testified about yet another
problem with recertification of QC inspectors he found when he
reviewed a PQCI for batch plant inspection. He discovered that
the reference criteria in the PQCI did not agree with the line
jtems with which they were matched. Consumers was essentially
certifying the inspectors to inspect the batch plant prior to
revision of the relevant PQCI's. Dr. Landsman stated the cause
of the problem was Consumers' schedule pressure to pour the concrete.

Landsman, Tr. at 16824-26.

55. This Board must conclude that despite the
NRC's constant monitoring of the retraining and recertification of
QC inspectours, Consumers continues to have a problem in implementing
an adequate recertification program. The NRC staff seems to be
unanimous in its conclusion that these problems over the last two
years have stemmed from ~onsumers' management putting schedule
concerns ahead of proper training and recertification. Therefore,
this Board concludes that even the current recertification effort
has not improved Consumers' implementation of its QA program.

B. Problems in the Soils and Balance
of Plant Work Since April, 1982

56. The Board has closely scrutinized the record




to determine what, if any, good effect the third party overviews

and changes in Consumers QA program has had on Consumers implemen-

tation of its QA program and the soils work continuing at Midland.

The Board has concluded that Consumers
implementation of its QA program is deteriorating as is its per-
formance in the remedial soils work. Therefore, this Board must
conclude that it has no reasonable assurance that the third party
reviews and NRC staff controls imposed on Consumers up to this
point in time, will ensure that Consumers completes the soils work
and future construction work in a manner to protect the public

health and safety.

57. Among the serious problems found by the
NRC staff since April, 1982, when the SALP Panel rated Consumers

a Category 3 in Soils, are the following:

(a) Dr. Landsman testified that in May,
1983, Consumers bypassed hold tags in the underpinning work.
Consumers wrote conditional releases on the hold tags even though
the hold points had not been released. Landsman, Tr. at 16692-97;
Stamiris Exh. 89. Mr. Mooney's testimony that such hold tag
violations were not serious is disturbing and indicative of a poor
management attitude on the part of Consumers. Mooney, Tr. at

17337=-38.

(b) Dr. Landsman testified that one of the
drifts had collapsed and Consumers had failed to inform him. After

that, he insisted that Consumers call him every day to inform him



of the status of the soils work and any problems Consumers had

encountered. He stated that he had instituted the "courtesy call"”

because the situation was deteriorating. Landsman, Tr. at 16704-06.

(¢) Dr. Landsman testified that for about
a year, the NRC staff had argued with Consumers about the load to
be applied during the Feedwater Isolation valve Pit ("FIVP") four-
point jacking. Dr. Landsman expressed his concern that the existing
grillage support might not hold the full weight of the FIVP since
the lean concrete below the FIVP could stick to it and significantly
increase the weight to be lifted. Finally, Consumers agreed to add
the extra weight to the loac. Nonetheless, the top slab of the FIVP
‘ cracked during the jacking, and even now, Consumers does not appear
to have determined the root cause for the cracking. Landsman, Tr.

at 14632-34; 14636-37.

Another problem encountered during the
jacking was that the subcontractor Wiss Jenney collected certain
data only five minutes after the jacking began even though the NRC
staff believed the data should be taken about one hour after the
jacking began. The NRC staff finally convinced Consumers and the

subcontractor to take data after one hour. Cook, Tr. at 14637-40.

Dr. Landsman expressed his opinion
that Consumers would not accept the NRC's recommendation about the

load for a year because it might delay construction. Landsman, Tr.

at 14632-34.

(d) On February 10, 1983 Consumers’



construction personnel, in attempting to break up a mudmat

adjacent to a Q-duct bank, accidentally drilled into the duct

bank 14 times. Stamiris Exh. 54.

Dr. Landsman stated hies opinion that
the root cause for this accident was the workmen's lack of
attention to detail and Consumers and Bechtel upper management's
attitude which failed to emphasize doing the job right the first
time. Landsman, Tr. at 14731-32. He also stated that Consumer=
had failed to inform him of this incident for over a month,

even though he considered such information important to doing

his job. 1Id. at 14723, 14730.

0f equal importance to this Board is
that Dr. Landsman characterized Robert Wheeler's prior testimony
on this incident, Wheeler, Tr. at 11440, as a "gross mischarac-
terization of the same incident." Mr. Wheeler described the
incident as "one of those hand rigs accidentally knicking the
side of the duct bank." After reviewing the NRC's description
of the incident, Stamiris Exh. 54, this Board finds that Dr.
Landsman's explanation of the incident is more accurate and
believes Mr. Wheeler's testimony reflects poorly on his

credibility as a witness in these hearings.

(e) Consumers encountered a number of
problems in attempting to perform a load test for Pier 1l West
to confirm the desiyn parameters for the auxiliary building

permanent underpinning wall. Consumers was unable to get the
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full load down to the bottom of the pier and neither Consumers
nor Dr. Landsman understood the cause of the problem at the

time of the hearing. Landsman, Tr. at 14664-67.

Dr. Landsman also testified that Con-
sumers had encountered a problem with the Carlson meters which
he had learned about from an individual on the site. He fully
expected three Consumers' managers present in Region IIl's
Glen Elyn office to inform him about the problem when they came
to meet with the NRC staff. None of the three individuals,
including Mr. Wheeler, inf-rmed him of the problem. Landsman,

Tr. at 16792-93; 16832-33,

0f additional corcern to Dr. Landsman
was the fact that Mr. Mooney, prior to beginning the load test,
had assured him that he had checked out all the instruments on
the pier and they were in order. It was with Mr. Mooney's
assurances that Region III signed the work authorization for
load testing the pier. Landsman, Tr. at 16832-33. Afterward,
Mr. Mooney found problems with the PQCI's concerning the Carlson
meters contrary to his earlier assurances to the NRC. Mooney,

Tr. at 17356.

(f£) Consumers installed instrumentation
to monitor movements of the auxiliary building prior to beginning
the underpinning of that building. Dr. Landsman requested from
the resident structural engineer, the data for the deep-seated

bench marks at the end of the electrical penetration area



("EPA"). He and Mr. Gardner found that the wings of the EPA

were rising instead of settling. More disturbing was that no one
in the Bechtel engineering department was analyzing the data to
monitor movement of the building. At that time, according to Dr.
Landsman, Consumers had not assigned any personnel to read

the data, and Bechtel had clearly failed to do so. He found
further that the resident structural engineers had not followed
the proper procedures for review of the data. Landsman, Tr. at

14671-75.

(g) In a July-August, 1962 inspection, the
NRC staff found that Consumers had failed to assure that the
slope layback at the Auxiliary Building access shaft was construc-
ted in accordance with design drawings. The completed slope was
1:1 instead of 1.5:1 as required by the drawing. Further, Bechtel
had issued a Field Change Notice ("FCN") to record the noncon-
formance instead of an NCR. Since the slope work had been
completed, Consumers was obliged to issue an NCR. NCR staff,
Oct. 29, 1982, Prepared Testimony, Attachment S at 4, Tr.
following 11391. The NRC staff also found that the on-site
geotechnical engineer did not perform his monitoring duties

properly. Ibid.

(h) The NRC staff recommended to Consumers
that the FIVP supports be inspected in accordance with Consumers

QA program. Consumers ineisted, however, that since the FIVP

supports were not permanent, they were not subject to a
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Q-umbrella. Subsequent inspections of the FIVP supports indicated
problems in their installation. Mr. R. Cook indicated that the
reason Consumers did not want to subject the supports to inspec-
tion or proof load testing was because it wished to keep to its
schedule for excavation below the FIVP. Keppler, Oct. 29, 1982,

Prepared Testimony, Attachment B at 6, following Tr. at 15111.

(i) Dr. Landsman also testified that he
understood that several of the cracks had opened up to the alert
level in the Service Water Pump Structure ("SWPS"). He stated
that he believed the SWPS had cracked because it was settling.
Although at the time of his testimony he could not comment on
the seriousness of the cracks, he did note that Consumers had
failed to report the SWPS cracks to him by telephone, even
though that had been the arrangement made a short time before.

Landsman, Tr. at 14659-62.

58. The Board must conclude from problems
listed in paragraph 57, some of which are very serious, that
neither Consumers' QA implementation nor its performance in the
soils area has improved since April, 1982. 1In fact, it appears
to the Board that Consumers' performance in these two critical

areas has deteriorated.

Dr. Landsman testified that he is not con-
fident that Consumers can complete the remedial soils work,
unprecedented in complexity at a nuclear plant site, in an

adequate manner. Landsman, Tr. at 16753, 16492.

Further, Dr. Landsman testified, contrary
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to Mr. Keppler's statements to this Board, that he had never
urged or encouraged Mr. Keppler to permit release of the under-
pinning work in December, 1982 or at any other time. Landsman,

Tr. at 16002.

59. The SALP 3 Report further supports this
Board's conclusion that Consumers' performance in the soils area

has deteriorated. Staff Exh. 24.

The SALP 3 Panel determined that Consumers'
performance in the soils area had not only failed to improve,
put had actually declined despite the extraordinary controls in
place. Harrison, Tr. at 20643-44. The NRC staff extended the
SALP 3 rating period in order to allow Consumers time to imple-
ment improvements made in response to the SALP 2 Report. Cook,
Tr. at 20725. Despite the extra time, from June 30, 1982

through March, 1983, Consumers' performance continued its decline.

The NRC staff stated that they attributed
the Jecline to lack of management involvement in the soils work
and overreliance on Bechtel and subcontractors. These are the
same criticisms which have been voiced by the NRC staff since
issuance of the SALP 2 Report. Harrison, Gardner, Cook, Landsman,
Tr. at 20719. Mr. Cook stated that Consumers had not done any-
thing to improve the situation itself. All controls and improve-
ments put into place since April, 1982 have been done by or at

the insistence of the NRC. Cook, Tr. at 20656.

The SALP Board further considered rating



Consumers in soils less than minimally acceptable, b:t decided

that since work was proceeding under strict work controls, it
should be rated a Category 3. Landsman, Tr. at 20660; Harrison,
Tr. at 20661; Gardner, Tr. at 20666. Mr. Cook described the
current ongoing soils work as in a "kind cf stop-work mode" in
that the NRC is only releasing piecemeal portions of the work.

Cook, Tr. at 20738.

The NRC staff also testified that any
minimal increase in Consumers' responsiveness to NRC concerns

had short duration. Harrison, Tr. at 20684.

The SALP 3 Report echoes many of the con-
clusions we have reachec¢ on the record before us. We believe
that the strict NRC controls, the third party reviews, and
changes made in Consumers' QA/QC organization have failed to
bring about any improved QA implementation. Moreover, Consumers'
performance in the soils area has declined.

D. Diesel Generator Building Inspection
and BOP Problems

60. From October 12 through November 25, 1982
and January 19 through January 21, 1983, the NRC staff conducted
a special inspection of the Diesel Generator Building ("DGB
Inspection“). The inspection results were issued in Report No.
50-329/82-22, 50-330/82-22, on February 8, 1983. The DGB
Report found a breakdown in Consumers' implementation of its QA

program and led to a $120,000 fine levied against the utility.



Keppler's, March 25, 1983 Prepared Testimony, Attachments 3 and

4, following Tr. at 15114.

61. In a February 8, 1983 letter to Mr. Selby,

Mr. Keppler summarized the results of the inspection as follows:

(a) The breakdown was caused by personnel
who failed to follow procedures, drawings and specifications; by
first line supervisors and field engineers who failed to identify
and correct unacceptable work; by construction management who
failed to call for QC inspections in a timely manner, allowing
a backlog of almost 16,000 inspections to develop; and many QA

personnel who failed to identify problems.

(b) Quality control supervisors instructed
QC inspectors to suspend inspections if excessive deficiencies
were found during performance of inspections so that not all
observed deficiencies were reported and complete reinspections
were not always done after those deficiencies which had been
reported were corrected. This was the inspection system

of In-Process Inspection Notices ("IPIN's").

Region III categorized the violations
outlined in the Notice of Violation as Severity Level III. 1Id.

at Attachment 3.

62. The NRC staff testified that they discussed
categorizing the violations as Severity Level II violations,
unusual for a non-operating plant. Moreover, Dr. Landsman

testified that imposition of a $1 million fine was discussed as



a way to draw Consumers' attention to the seriousness of the

problems. Gardner and Landsman, Tr. at 15089-90.

63. The NRC staff further testified that their
findings from the DGB inspection convinced them that all safety-
related construction at the site should be shut down, given the
widespread and serious noncompliances they had found. Tr. at
15069-15082; Stamiris Exh. 66. See Finding 19, supra. Mr.
Cook testified that the inspection staff found problems every

place they looked in the DGB. Cook, Tr. at 15766.

64. The NRC staff also testified that it did
not believe Consumers had acknowledged a breakdown in QA implemen-
tation and did not recognize the seriousness of the problems

discovered by the inspection staff. Landsman, Tr. at 16095.

For example, even though the NRC staff
informed Consumers of its concern with the use of IPIN's in
November, 1982, Consumers stated publicly that it did not know
of that concern until January 18, 1983, the date of the enforce-
ment conference. Shafer, Tr. at 16264-65. Consumers claimed
that IPIN usage was stopped in early December, 1982; however,
the NRC inspectors stated that as late as January, they found
during their inspection, that QC inspectors were using IPIN's.

Ibid.

65. Consumers admitted the great majority of

violations listed in the DGB Report, presumably because of the

harsh enforcement action it faced.
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Nonetheless, it did contest two of the
violations. Consumers did not admit until it became an issue in
these hearings that it had failed to indicate the material identity
of the muffler saddle supports and plates for the diesel generator
exhaust system in design drawings and specifications supplied to
the vendor which provided these components. Keppler's March 25,
1983, Prepared Testimony, Enclosure to Attachment 3 at %,
following Tr. at 15114. Mr. Cook stated that he believed Consumers
had failed to ensure that the vendor from which it obtained these
exhaust system parts had been supplied by Bechtel with adequate
specifications to ensure that the components would be seismic
Category 1. Cook, Tr. at 19503-05; 19509-10; 19540; 19542;

Stamiris Exh. 105.

Consumers' original response to this
notice of violation had been that it did not have adequate
information to respond. In a second response, Consumers indicated
that it was not its responsibility to guarantee the material
identity of these vendor-supplied exhaust system parts, but the
responsibility of the vendor. Peck, Prepared Testimony, Attach-
ment 1 at A2-19, following Ir. at 18921; Consumers Exh. 51. Mr.
Cook testified that he believed it was Consumers' responsibility
to ensure that all portions of a safety system which were Q or
seismic Category 1 were certified upon receipt from the vendor to

be Q or seismic Category 1. Cook, Tr. at 19517, 19548.

66. The Notice of Violation also cited Consumers



for its failure to purchase Armor Stone for the Q-portion of the
perimeter dike in accordance with QA procedures. Keppler, March

29, 1983 Prepared Testimony, Attachment 3, following Tr. at 15114.

Dr. Landsman testified it was only his
invervention which stopped the Armor Stone from being placed on
the perimeter dike. Landsman, Tr. at 15822. Dr. Landsman stated
that he believed use of the wrong Armor Stone could impair the
integrity of the dike. He also testified that he believed the

use of non-Q procedures in placing the Armor Stone was in

violation of this Board's April 30 Order. 1d. at 15823-25.

67. The Midland Section testified that whereas
there was a slight improvement in Consumers' attitude after
learning of the findings of the DGB inspection and suspension of
safety-related construction, that change was short-lived. 1In
fact, Consumers began to pull back from its promises a short
while after the enforcement conference was held in January,
including its original promise to do 100 percent reinspection of
all accessible systems. Cook, Tr. at 16248, 16254-56; Shafer,

Tr. at 16535,

68. This Board believes Consumers' deteriorating
performance in QA implementation for balance of plant work during
1982 is disturbing. The Board also believes that Consumers'
response to the findings of the DGB inspection indicate that only
the most severe form of enforcement action has any effect on

management's willingness to comply with NRC requirements.
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Finally, we are forced to conclude that subse-

quent to the shutdown of safety-related construction in December,

1982, Corsumers' willingness to observe regulatory requirements

has declined.

E. Conclusion on Quality Assurance Issue

69. The Board concludes that despite the assurances
of Mr. Keppler, despite increased NRC inspection efforts, and
despite the institution of numerous work controls, third party
overviews and reviews of the quality of the design and past con=
struction of the Midland facility, we do not have, on the record
before us, reasonable assurance that either the soils work or the
palance of plant work, if permitted to continue, will proceed in
accordance with NRC regulatory requirements.

1I. CONTENTION THAT CONSUMERS LACKS NECESSARY

CANDOR AND WILLINGNESS TO PROVIDE INFORMATTION
TO THE NRC

70. 1In those reopened hearings, we have to decide
whether Censumers has prevailed by a preponderance of the
evidence in disproving the three contentions raised by intervenor

Barbara Stamiris concerning Consumers' management attitude:

Ms. Stamiris' Contention No. 1l states:

Consumers Power Company statements and
responses to NRC regarding soil settle~
ment issues reflect a less than complete
and candid dedication to providing
information relevant to health and safety
standards with respect to resolving the
soil settlement problems...and this
managerial attitude necessitates stricter
than usual regulatory supervision
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(ALAB-106) to assure appropriate imple-
mention of the remedial steps required
by the Order Modifyinyg Construction
pPermits, dated December 6, 1979.
Ms. Stamiris alleges in this contention that
Consumers does not possess the neceéssary candor, truthfulness and

willingness to provide the NRC with complete, comprehensive and

. . 8
accurate xnformatxon.—/

71. Although evidence about Consumers' management
attitude is necessarily, in part, opinion evidence the Board
believes that Consumers' willingness to provide information and
be honest and truthful in all dealings with the NRC are perhaps
the most important characteristics of any NRC
licensee. Therefore, this Board has examined carefully the

evidence which reflects on these characteristics.

72. First, we must examine Consumers' willingness, or
lack thereof, to provide information to the NRC, whether or not
it is requested. The NRC staff has been highly critical of
Consumers' unwillingness to provide inspectors with full and
complete information, even after repeated requests. FoOr example,
Dr. Landsman testified that it took him one month to obtain the
resume of a QC supervisor in charge of the remedial soils group

and it was difficult to obtain the resumes of other QA personnel.

ijhis Board takes judicial notice that Dow Chemical
Company and several groups of Consumer shareholders, in their
recently-filed lawsuits against Consumers have made similar
allegations that Consumers has failed to provide them with full,
complete and accurate information about, inter alia, the projected
cost and schedule of the Midland plants.




Similarly, he said it was difficult to obtain the calculations

he needed on a beam in the Auxiliary Puilding. Landsman, Tr.

at 14396-97. Mr. Cook testified that it took "quite a while" for
Region III to obtain calculations on anchor bolts and several
days to receive requested calculations for the jack and bolts
under the mufflers for the diesel generators. He was able to
obtain calculations regarding welded connectiomns in instrument
panels only after he threatened to go down himself to Bechtel
headquarters in Ann Arbor, Michigan to search for them. Cook,
Tr. at 14397-99. See also, Cook, Tr. at 14576; Landsman, Tr.

at 14577.

Mr. Shafer testified that Consumers' failure
to furnish documents in a timely fashion is viewed by the NRC

as "a mild form of harassment." Shafer, Tr. at 14578-79.

73. The Midland Section testified to two causes

of their difficulty in obtaining this information:

(a) Consumer supervisory personnel direct its
employees not to talk to the NRC. Cook, Tr. at 14401; Staff Exh.

19; Landsman, Tr. at 14418,

(b) Consumers does not have adeguate control
over its contractor Bechtel, and sometimes itself has problems
obtaining needed information. Cook, Tr. at 14579; Landsman, Tr.

at 14583-92.

74. Among the most egregious examples given by the

Midland section are the following:

R R B
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(a) During the DGB inspection, the NRC asked
for drawings of the muffler exhaust pipc hangers. Consumers

told the NRC that Bechtel would not give Consumers the hanger
drawings. When the NRC asked a Bechtel employee for the drawings,
he said he could not talk to the NRC. Finally, Mr. Cook and Dr.
Landsman talked to the Bechtel supervisor of the hanger group

who had direct control over the hanger drawings. The supervisor
attempted to convince the two inspectors that Bechtel had already
provided the drawings. The two NRC inspectors became angry and
only then were they able to obtain the drawings. Landsman, Tr.

at 14580-82.

(b) The NRC could not obtain documents con=-
cerning equipment qualification for over a year. The documents
were not different than others the NRC had obtained in a few

weeks. Cook, Tr. at 14589-92.

75. More serious is the fact that Consumers has
provided the NRC with less.than fully accurate oOr complete

information. The following are examples:

(a) Consumers statistical analysis of the
percentage of pipe support hangers with nonconforming conditions

was misleading. Cook, Tr. at 14389-90; 14574-75.

(b) The NRC staff found that Mr. Wells
authorized a change in a quality trend draft which removed an
annotation that stated that Bechtel QC and Bechtel construction
had agreed not to write all deficiencies on IPIN's. This

annotation did not appear on the final copy of the quality trend
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draft, which was made available to the NRC. Shafer, Tr. at

16255-56.

(¢) As described in PartI.A, par.57(e), supra, Mr.
wheeler and two other Consumers' employees were in Region III
headgquarters speaking to Dr. Landsman and yet failed to inform
him about the problems Consumers encountered during the load
test for Pier 11 West. Landsman, Tr. at 16695-96, 16792-93;

17495-98.

(d) Dr. Landsman also described other incidents
about which Consumers did not promptly inform him, including
collapse of a drift, Landsman, Tr. at 16704; an NCR concerning an
T unauthorized 1/16 inch gap on lagging plates, 1d. at 16703;

and the results of the U.S. Testing audit 1d4. at 16792.

Because of these numerous and serious failures by Consumers to
communicate with the NRC, Dr. Landsman insisted that Consumers
cail him every day to tell him the status of soils work on site.

1d. at 16705-06.

76. ™his Board also found disturbing Mr. Howell's
testimony in which he defended Consumers' failure in May, 1980
to turn over the NRC staff certain cost and schedule information.
Specifically, Consumers stated in a May 5, 1980 Memorandum that
it adopted, and generally agreed with Bechtel's Forecast 6 Cost
and Schedule figures, which differed from those figures which
Consumers presented to the NRC staff{. Mr. Howell said that
he believed this memorandum, Consumer power Company's

Response to Stamiris' Motion to Litigate Dow Issues, Attachment
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7, was not a final position of the company and therefore did not
need to be turned over. Howell, Tr. at 21041-46, 41048. He gave this
opinion despite the fact that he understood that such cost and
schedule information influenced the staff in its scheduling of

its reviaw of the Midland FSAR. Id. at 21047.

77. Another aspect of managment attitude which the
Board believes falls under Ms. Stamiris' Contention 1 is
Consumers' continuing attempts to find one office or individual
within the NRC which agrees with its position when it takes a
position in oppositicn to that of Region III. Most serious is
Mr. Cook's recent attempt during 1983 to meet with Mr. Dircks
to discuss Midland without first contacting Mr. Keppler. Evidently,
Mr. Keppler perceived Mr. Cooks' attempt to contact and speak
with Mr. Dircks as an attempt to undermine his (Keppler's)
position. Mr. Howell testified that problems between Mr. Cook
and the NRC staff, including the one with Mr. Keppler, formed
part of the basis for re-involvement of Mr. Howell in the Midland

project. Cook, Tr. at 21008-09; Howell, Tr. at 20942, 21006~-11.

In addition, Consumers is still involved in
appealing positions taken by Region III as to what structures,
components and systems must be covered by Consumers' QA program.
See, e.g., Stamiris Exh. 49; Landsman, Tr. at 14551-54. This is
the same failure to confront problems directly and openly which
Mr. Cook described in paragraph 12 of his Memorandum entitled,
vIndicators of Questionable Licensee performance." Keppler,

Oct. 29, 1982, Prepared Testimony, Attachment B, following Tr. at

15111.



78. Prior to our examination below of the instances
in which we conclude Mr. Boos misled the NRC staff about the
status of completion of the instrumentation for the underpinning
work, we examine two similar instances in which Consumers misled

the NRC staff by communicating inaccurate and false information.

First, Dr. Landsman testified that Consumers

gave the NRC staff false information that certain additional

soils borings required by the Army Corps of Engineers needed to

determine soil parameters,would be performed under a QA program. Mmr.
Hood authorized Consumers to take the soils borings only because of
such assurances. Later, Dr. Landsman testified, the NRC staff

determined that, in fact, no adequate QA program was in place.

Region III management was very disturbed and made these mis-

statements the subject of escalated enforcement action.

Landsman, Tr. at 17489-92.

Dr. Landsman testified that Consumers had
also misled the NRC staff in proceeding with placing the rip-rap
on the dike near the ultimate heat sink without application of
a QA program, even though Consumers knew that the April 30 Board
Order applied to that work,which had to be covered by a QA
program. Dr. Landsman discovered the problem when he inspected
the work. He believed Consumers proceeded with the work knowing
that the NRC staff had approved the work only on the condition

that it be done under the QA program.
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A. Boos' Material False Statements
on Cable Pulling

79. We have thoroughly examined, during this hearing,
the alleged, and we believe, proven material false statements by
Al Boos, Bechtel Assistant Project Manager for the Midland Project,
in a March 10 meeting with the NRC staff in Bethesda, and in a

March 12 telephone conference call with Region II1I staff.

Region II1I did an investigation into the state-
ments and found, largely based on the advice of the NRC's Office
of Executive Legal Director ("ELD"), that the misstatements did
not constitute material false statements. Staff Exh. 22. We
have concluded differently, largely based on the more complete
and comprehensive record developed before us in five days of
hearings, that Mr. Boos' statements were, in fact, material

false statements.

We note that Region 111, and apparently the
office of Investigation's policy of writing reports but
drawing no conclusions may have inhibited the chief investigator
Chuck Weil from doing as complete and thorough an investigation
as he would o:therwise do. We find it difficult, without
attempting to reach conclusions, to focus our inquiry as a
Licensing Board. Similarly, we found that Mr. Weil had some
apparent difficulty in focusing his investigation, and missed
the opportunity to ask many questions, which were subsequently

covered during our hearings.

In light of the extensive record before us,

we believe our conclusions are well-supported.




80. On March 10, 1982 the NRC staff called a

meeting in Bethesda, to clarify that from that point in time
forward, all soils work at the Midland site would be Q. Both
Dr. Landsman and Mr. Boos testified that prior to the meeting,
the NRC staff and Ccnsumers had had numerous disagreements about
how much of the underpinning work was covered by the QA program
and the limits of NRC review. Landsman, Tr. at 17478; Boos,

Tr. at 20037. Dr. Landsman testified that prior to that meeting,
Consumers had disagreed as to what work he could inspect. The
nstraw that broke the camel's back," according to Dr. Landsman,
was his discovery that half of a soldier-pile in an access shaft
was Q and half was non-Q, which disturbed both him and the site

QA people. Landsman, Tr. at 17478-80.

Mi. Mooney was the ranking Consumers' official
at the meeting, but apparently, Mr. Boos did most of the speaking
for Consumers. Mr. Hood testified that he believed it spoke
poorly of Consumers' management that Bechtel was allowed to
represent Consumers' position at this meeting. Hood, Tr. at

17781-82.

81. At that meeting, Consumers proposed a new QA
category, which would ensure that certain underpinning work
would be done Q, but that the Region 111 staff would not be able
to cite non-compliances in their inspection of the
work. The NRC staff rejected this classification, and stated
that from that date forward, all underpinning work was to be

done Q.



82. Apparently, Mr. Boos stated that he would
have to be excused from the room in order to stop work at the
site because work was ongoing, which was not being done under the
QA program. Landsman, Tr. at 17604; Boos, Tr. at 20043; Hood,
Tr. at 17756-57.

The NRC staff told Mr. Boos that he need not
do that since work which was already completed prior to March
10, which inspection proved satisfactory, would not have to be

backfitted Q. Landsman, Tr. at 17604, 17769.

At that time, the NRC staff gave the specific
example of the access shaft which had then been excavated to a
depth of 609 feet. The staff said that any further digging would
have to be done subject to the QA program, but no work up to
that point would have to be backfitted. Landsman, Tr. at 17835~
36, 17875-76, 17902; staff Exh. 22 at 7, n.3; Cook, Tr. at 17856,
17862-64.

Mr. Hood testified that the staff also stated
that from that point forward, Consumers would be granted an
exemption to proceed with a particular peice of underpinning
work non-Q only if it could demonstrate to the NRC staff the

justification,on a case-by-case basis. He said that FIVP

supports were given as an example of a completed piece of work

which did not need to be backfitted Q. Hood, Tr. at 17758, 17763.

Mr. Hood stated that the NRC staff came to that




non-negotiable position after caucusing with higher management.
He said he conveyed to Consumers that the staff's position was
non-negotiable. Mr. BOOS testified that he understood it that

way. Hood, Tr. at 17766-67, 17898-178900; Boos, Tr. at 20041.

Although Mr. Mooney testified that Consumers
never "accepted" the NRC position, Consumers never appealed that
position. Therefore, we must conclude that Consumers understood,
as did apparently Mr. Boos, that all soils work from March 10
forward would be Q, unless the NRC staff granted a special
exemption. In fact, it appears that that was the purpose for the
carefully-orchestrated March 12 phone call to Region I1I--tO
obtain special exemptions for particular underpinning work,

including instrumentation work.

83. Mr. Boos stated on March 10 that the instrumen-
tation installation was almost complete. Landsman, Tr. at 17427~

28; Cook at 17428; staff Exh. 22, at 6-7.

Mr. Kane, also present at the March 10 meeting,
stated that he remembers that Mr. Boos stated that "a lot of

instrumentation was installed." 1d. at 1l4.

Most of Consumers' personnel, including Mr.
Mooney, and Bechtel personnel, including Mr. Boos, do not

remember Mr. Boos' statements regarding the status of installation

of underpinning. Id. at 12, 16, 18. (Mooney, Horn, Budzik, Boos).

However, Consumers' attorney Frederick Williams corroborates the

NRC staff's memory of Mr. Boos' statement. Mr. Williams stated
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that he remembers Mr. Boos stating that instrumentation cable
had been pulled, although he did not believe Boos stated how
much cable was pulled. He also stated, most significantly, that
Boos' statement "was made during the discussion of whether the
instrumentation installation was to be included in the QA

program.” 1d. at 21.

Mr. Budzik did state that he knew on March 10
that the instrumentation system, at that time, was less than 50

percent complete. 1d. at 18.

84. On March 12, 1982 Consumers initiated a
conference call to Region 111 and asked Mr. Cook to participate.
Consumers had prepared a matrix of items it wished to discuss with
Region 1II in order to obtain Region IIl1's concurrence that these

items could be done non-Q.

Upon Consumers' request, a stenographer kept
a record of the telephone conference call. We find this
procedure unusual, as did the participants, and an indication
among others that Consumers wished to obtain a record of formal
Region III1 concurrence in those items it intended to complete

without QA program coverage. Cook, Tr. at 17853-54.

85. At the beginning of the conference call, Mr.
Boos stated clearly his understanding of the NRC staff's position
at the March 10 meeting and the purpose for the meeting. He
stated that he understood that the NRC staff has determined that
all work done in the remedial soils areas was to be Q unless

Consumers could demonstrate Or justify particular items as non-=Q.
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He stated that at the weekly coordination meeting earlier that

day, he drew up a list of items which he was going to propose

as non-Q, either (1) because they had been completed or were in

the process of being completed; or (2) because they could be
treated as non-Q. Apparently, all the items which appeared on

the matrix and all the items 1iscusséd during the telephone
conference call fell within one of those two categories. Staff Exh.22
Exh. 1. We find that Consumers intended the instrumentation

installation to fall within the first category cited above.

86. Given Mr. Boos' apparently excellent under-
standing of the NRC position at the March 10 meeting, we find
unconvincing Consumers' argument that the staff had stated that
only work in Phase 2 was to be Q. Mr. Boos initiated the March
12 conference call explicitly to obtain NRC permission to proceed
with portions of underpinning work as non-Q. There is no other
reason for the conference call on March 12. See also Matrix, 1d.

at Exh. 10.

87. Mr. Boos mentioned the instrumentation installa~-

tion twice during the conference call. The first time he stated,

Last item is instrumentation. We are
talking about the settlement monitor=-
ing instrumentation, pier monitoring
instrumentation, etc. Our position
here is that the raceway, the wire and
the brackets that would accept the
instrumentation would be procured and
installed as non-Q. The checkout of the
system and the taking of the reading
would be Q.... The instrumentation
system is in a data room = it has been
procured and installed with environ-
mental controls as non=Q.... Our
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inscrumentation is essentially well
under way. Wiring has been pulled-
raceway has been installed.
After the entire list was discussed with the

NRC staff, Dr. Landsman repeated that the staff could not be in
the approval chain. Mr. Boos then repeated the following con-
cerning the instrumentation: "Toclarify one point, to make sure
1 didn't mislead the people in Chicago--with respect to the
raceway material--the wire, the fabrication of brackets that,
except instrumentation and termination of wire that we are
talking about that, with respect to procurement throuah

installation.”

It is strange that at the end of the conversation,
Mr. Boos repeated only his statement that the instrumentation in-
stallation was being done non-Q, evidentlt to solidify Region

111 approval of work. 1d. at 5-7.

88. Dr. Landsman and Dr. Ron Cook both testified
that they understood Mr. Boos' statements to mean that the
instrumentation installation was almost complete. Landsman, Tr.
at 17427-78; Cook, Tr. at 17788-89, 17798-99; Staff Exh. 22 at
6-8. Region J1T Section Chief Dwayne Boyd, who participated in
the conference call, also said Mr. Boos stated during the conver=

sation that the underpinning installation was complete. 1d. at 8.

Mr. Boos' explanation that he meant to say that
the instrumerntation work had begun is not credible. For one
thing, that is nct the plain meaning of his words. Second, there

would be no purpuse in his stating that during the March 12
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conference call, because simply beginning work would not secure
Consumers an exemption from the Q-umbrella. Therefore, Mr.

Boos had no reason to state that any work item had begun.

Nowhere in the transcript of the conversation
is there any indication that his purpose in making the repeated
statements about the status of the instrumentation installation
is "to warn Landsman not to be surprised during his next inspec-
tion that work had begun," as Mr. Boos told the NRC investigator

Weil 1d. at 12.

Both Mr. Boos and Jonn Schaub, Consumers'
engineer, told Mr. Weil that they knew on March 12 that none of
the instruments had been delivered to the site. 1Id. at 12, 22.
Further, Mr. Schaub said that it should have been obvious that
without the instrumentation, it would not be possible to route
the cable and conduit. 1d. at 22. John Fisher, Bechtel Remedial
Soils Group Manager, told Mr. Wweil that he knew that installation

of instrumentation had begun, but was not complete. 1d. at 21.

89. We find that both Consumers and Bechtel person-
nel knew that the instrumentation installation was not near
completion and that Mr. Boos' statements to the NRC on March 12,
1982 would tend to mislead the staff to believe exactly that. We
find especially probative the fact that at least one Consumers
or Bechtel individual who knew of the March 12 conference call
told a member of the NRC staff that he knew Mr. Boos was giving

the NRC inaccurate information. See generally, Cook and Landsman,

Tr. at 17537; In-Camera Hearing Tr. at 17542-50, 17558-78, 17580,




17600. The in-camera .zstimony together with staff Exh. 22,

demonstrate tat other Consumers' ani Pechtel personnel knew

or should have known that Mr. Boos' statements would mislead the

staff. These include Mr. Fisher and Mr. Schaub. See Finding

NRC staff stated that
installation inciuded the installation of raceway

the terminations of the cables, and the calibration

Landsman, Tr. at

Landsman and ! K stified that they
expected from ! O tatement on Marc! hat 1l wiring had
bee:: pulled ceways led struments installec

other work completed ccept - a few terminations and
calibrations of instrume ; Tr

w i |

» -~ ¥
id; COOK,

state-
instrumentation installation at both
the March 12 telephone conference
the underpinning work.

at 17294-9

Gardner made an inspection
sta-us of the instrumentation instaliation on March 17.
they were surprised to finc 3 | portion,

f the cable pulled (from to ten cables)

of the conduit 1¢ instruments




installed and no cables terminated. Landsman, Tr. at 17431, S
17912; Gardner, Tr. at 17731, 17911-12, 17913-18; Cook, Tr. at

17910-11. PRt

Mike Schaeffer, Consumers Electrical/Instrumen=-

tation and Controls QA Section Head, told the NRC inspectors that i

:

: : ; i
cable pulling for the instrumentation did not begin until March by
11. Landsman, Tr. at 17675, 17805; Gradner, Tr. at 17741; L

Landsman and Cook, Tr. at 17741-42. !

92 A stop-wOork was ordered for the instrumentation
t
installation on March 19, 1982, after Region II1 told Consumers

that they would institute escalated enforcement action if Con- ‘

sumers did not stop this work. Region I1I management agreed with :
Consumers' management that instead of issuing a Confirmatory .
Action Letter ("CAL"), a reverse CAL would be issued. This ‘
.
enforcement action was embarrassing to the NRC inspectors, and t :

this Board believes is one in a series of actions which has

r enforcement efforts at the site. Landsman, Tr.

undermined thel

at 17463-66; Gardner, Tr. at 17643-67; Cook, Tr. at 17647. “ e
93. At site meetings on March 17, 18 and 19, 1982

between NRC inspectors and Consumers personnel prior to issuance -,

of the stop work order, Mr. Marguglio insisted that James Cook

had reached an agreement with Mr. Keppler that the NRC staff

Consumers believed should not

would not cite Consumers for 1items
be covered by the QA prog The Region III staff called

"

Region III hcadgquarters and were informed that Mr. Keppler denied T

"




any such agreement. Although the Region III inspectors informed

Mr. Marguglio of Mr. Keppler's denial, he continued to insist

that such an agreement had been reached.

During his investigation, Mr. Weil determined
that Mr. Cook had telephoned Mr. Keppler shortly after learning
of the NRC position taken at the March 10 meeting. In an attempt

to convince Mr. Keppler to accept a type of Q» category of work,

Mr. Cook made the same argument to Mr. Keppler that Consumers and
Bechtel personnel had made unsuccessfully at the March 10 meeting. Mr.
Cook told Mr. Weil that Mr. Keppler had essentially agreed with

Cook's approach and told Mr. Cook that he needed to discuss the

{ matter with his staff before making a final decision.

Apparently, Mr. Cook told Mr. Marguglio about

this alleged agreement with Mr. Keppler.

Mr. Keppler told Mr. Weil that he did have such
a conversation with Mr. Cook, but that he referred him to Mr.

Norelius and did not reach any agreement. staff Exh. 22 at 26-27.

94. The Board believes Mr. Cook's attempt to unlier-
mine the clear position of the NRC staff stated at the March 10
meeting is indicative of a bad management attitude and was an
attempt to find some segment of the staff which would agree with

Consumers' position.

We also find that Mr. Cook and Mr. Marguglio
mispresented Mr. Keppler's position, which reflects poorly on

their truthfulness and compliance with NRC directives.



On the record before us, we cannot say that Mr.

Margulgio's statements ave material false statements. Nonethe-
less, they are indicative of of a management attitude contrary

to compliance with regulatory reguirements.

95. Mr. Keppler's cover letter to Mr. Weil's inves-

tigative report states the following:

while the investigation failed to
provide conclusive evidence that a
material false statement was made

with respect to the status of the
underpinning instrumentation, several
members of my staff believe they were
misled by remarks made by Consumers
power Company and Bechtel employees
during the meeting in washington, D.C.,
on March 10 and the subsequent tele-
phone call on March 12, 1982. When I
look at the fact that cable pulling
did not commence until March 11, 1982,
the day before the phone call, our
inspectors were told that "instrumen-
tation is essentially well underway."
I can appreciate why our inspectors
pelieve they were misled. On the
pasis of that statement, the NRC
decided not to include the instrumenta-
tion work under the quality envelope."

96. Dr. Landsman and Mr. Cook testified that prior
to this cover letter of January 18, 1983, they had helped to
draft three other cover letters which contained egually strong
language. The Region III inspectors believed that Mr. Boos had
made material false statements to them, but deferred to the
judgment of ELD that that could not be proven. Mr. Weil told

the inspectors that he peliesed Mr. Boos had lied to them, but

he could not prove it. 1In giving Mr. Selby the investigative

B R henie et oL




report under cover of the January 18, 1983 Keppler letter, Mr.

Keppler told him that he was right on the fence in terms of
taking enforcement action against Consumers, and the next time
he would not refrain from taking such action. Stamiris Exh. 95;

Landsman, Tr. at 17512-17, 17528-30; Cook, Tr. at 17514.

97. The following factors, brought out in cross-
examination of the NRC staff, indicate that Mr. Boos made
inaccurate statements about the status of the instrumentation

installation with the intent to mislead the NRC staff:

(a) Mr. Boos was in a position to know the
correct status of the installation at the site and took the lead

role in the March 10 and March 12 discussions with the NRC.

(b) The NRC staff gave Mr. Boos, as an analo-
gous situation, the access shaft, from which he should have
understood the criteria according to which the NRC staff agreed

to exempt work items from the QA program.

(¢) Mr. Boos indicated at the March 10 meeting
that he understood fully what the NRC staff position was in
offering to run from the room anc stop work on site, what Mr.

Cook called the "theatrics" of that meeting.

(d) Mr. Boos repeated the inaccurate statement
not just once, but three times, once on March 10 and twice on
March 12, when he wished to obtain an NRC commitment to exclude

the work from QA coverage.

(e) The NRC had told Consumers at the March 10



meeting that it did not want a laundry list of work for which

Consumers wanted an exemption. The NRC indicated to Mr. Boos
that the items to be discussed in the March 12 conference call
should be "substantive" items, not trivial items. Weil, Landsman,

Cook, Hood, Tr. at 17871-78, 17888-89, 17893, 17897, 17443-44.

98. The NRC staff is of the opinion that Mr. Boos'
motivation in making false statements about the status of
instrumentation installation on March 10 and March 12 was to save
time and money since the installation could be done without
QA rejuirements. Landsman and Cook, Tr.

at 17681, 17880-82.

99. None of the arguments proffered by Consumers in

opposition to the NRC staff's conclusions are convincing.

First, Consumers suggests that it believed that
the instrumentation was part of Phase 1 because it had to be
installed prior to beginning Phase 2. Therefore, the argument
continues, it did not have to be completed under the QA program,
since that reguirement only applied to Phase 2 underpinning work.
Mooney and Wheeler, Prepared Testimony at 12, following Tr. at
19883. However, it is clear from Mr. Boos' introduction to the
telephone converence call of March 12 that he raised the
subject of instrumentation installation because he believed it
would have to be covered by the QA program unless the NRC agreed
to exclude it. The NRC investigative report of interviews with

Mr. Horn, Mr. Swanberg and Mr. Williams, corroborates Mr. Boos'
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understanding of the NRC position established at the March 10

meeting. Staff Exh. 22 at 16, 19 and 21.

Second, Consumers argues that Mr. Boos meant
only that the instrumentation for the eight electrical instrumen-
tation locations was essentially complete, as testified to by Mr.
Black and Ms. Glass. Glass, Prepared Testimony at 7-8, following
Tr. at 19790; Black, Prepared Testimony at 9-11, following Tr. at
19778; Black and Glass, Tr. at 19866-67. However, Mr. BOOS
himself testified that when he spoke of the instrumentation
installation on March 12, he meant the entire installation
system, not just that necessary for Phase II. Boos, Tr. at 20087.
That also appears to be the clear meaning of his statements on
March 12, which are broad and inclusive. Therefore, we must
assume that he meant the tctal instrwnentation planned as of the
date of March 10 and March 12. On this record, we have no
reason to believe the number of cables required was different
than the number Mr. Swanberg gave to the NRC on March 17, that

is 159 cables.

Consumers argued that the total number of cables
for the instrumentation system changed from 30 to over 200
between the beginning of March and the end of March, but that this
information was not communicated to the field. However, accord-
ing to meeting notes of March 5, 1982, the specifications for the
underpinning installation were scheduled to be completed by
March 8 and March 15, 1982. Stamiris Exh. 114 at 4. It is not

credible that this information would not be immediately transferred
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to the field, and not transferred immediately to Mr. Boos even

prior to completion.

It also appears that the field engineers, as
early as March 19, 1982, had information indicating instruments
were to be installed at 77 locations. Glass, Tr. at 19969;

Stamiris Exh. 113.

Third, Consumers argues that the schedule for
the instrumentation installation for the eight instrument locations
indicates that the instrumentation was completed by March 8, 1982.
However, the evidence indicates that date was the projected
completion date for the work and there was slippage in the
schedule. Black and Glass, Tr. at 19848-49; Stamiris Exh. 112;
Boos Tr. at 19990-94. We find unconvincing Consumers' argument
that the slippage was not for Bechtel work, but only for Wiss

Jenney work. See generally, Stamiris Exh. 112 at 2, par. 12 and

13, par. l; Black and Glass, Tr. at 19939-40, 19944-50.

Consumers also was unable to present any
documentary evidence that cable pulling had begun prior to March
11. Black and Glass, Tr. at 19898-99, 19903-04. All documentary
evidence, including time cards and evidence of the amount of
conduit laid as of March 19, 1982, is consistent with the NRC
staff's observations on March 17 that only 10 cables had been
pulled. Stamiris Exh. 96 at 2; Consumers Exh. 55. As Mr. Gard-
ner explained, the conduit would be installed first and the cable
would be pulled later. The greatest amount of time would be

taken in installing the conduit.
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We do not find credible Mr. Black and Ms. Glass'
testimony that the cable began to be pulled the moment it arrived
on site, especially since they appeared unable to remember any
other dates during this time period without the aid of written

notes. Black, Tr. at 19771-72, 19905-07; Glass, Tr. at 19487.

Finally, the Board does not find credible Con-
sumers' argument that it was not sure in the March 10 to March
12 period of the number of cables and configuration of instru-
ments to be installed. Instrumentation of this sensitivity,
which Dr. Landsman testified he pelieved would be installed Q,
normally would be installed without the guidance of design
drawings. Consumers has argued that it field-routed the cable
and then finalized the drawings. However, it has failed to
provide this Board with the final design drawings, so that we
might examine their effective date. Given the projected dates
for completion of the specification on March 8 and March 15, we

do not accept this argument.

Moreover, Mr. Boos admits that only one-third
to one-half of the cables were installed as of March 12.
Clearly, his statements to the NRC staff indicate that more than
one-third to one-half of the installation was completed.
Therefore, even viewing the evidence in the light most favorable
to Consumers, we are forced to conclude that Mr. Boos made

misleading statements on those two dates.




90.

100. In conclusion, considering the great weight
of evidence indicating that Mr. Boos' statements were false and
that Mr. Boos intentionally made these false statements to mis-
lead the NRC staff to grant Consumers an exemption from Q
coverage, and considering that Consumers has not presented any
persuasive evidence that the statements either were not false
or that Mr. Boos and Consumers were confused about the status of
installation, we find that Mr. Boos, On March 10 and March 12,

made material false statements to the NRC staff.

101. We also note that the NRC staff had a good basis
for determining that all underpinning work after March 10, 1982
should be covered by a QA program. Much of the instrumentation
installation, in fact, had problems and many nonconforming
conditions were found upon inspection. These included excessive
wire pull, excessive bending and incorrect pull box distances.

See generally, Stamiris Exh. 117 at 8; Stamiris 115.

B. Violation of Board's April 30, 1982 Order

102. The NRC staff has presented extensive evidence
supporting their conclusion that Consumers violated our April
30, 1982 Board Order in excavating beneath the deep Q duct bank
in July, 1982, and soon thereafter, in lats July and early
August, 1982, relocating a fireline without first obtaining NRC
staff approval. OI conducted an investigation into Region I1I's
charges that Consumers has violated the Board Order. It was

completed on August 8, 1983 and concluded that "the weight of the



91.

evidence developed during the supplemental investigationg/
supports the charge that Consumers violated the April 30, 1982
Order. OI also found that, in examining Consumers' intent, it

was possibkle to view Consumers actions "as sufficiently negligent
to constitute careless disregard of NRC requirements,"” considering
the extensive prior notice given to Consumers by the NRC that
approval was reguired to excavate below the deep Q duct bank.

Staff Exh. 28.

103. On May 20, 1982, Dr. Landsman, Mr. Hood and Mr.
Kane were at the Midland site for an ACRS hearing. Dr. Landsman
asked that a meeting be held between them, representing both NRR
and Region III and Consumers and Bechtel. Dr. Landsman requested
the meeting because he discovered on that date that Consumers
was considering digging the deep Q duct bank excavation deeper

and he wanted to stop it. Landsman, Tr. at 21549, 21754-21755.

2/OI conducted its initial investigation between January 3,
1983 and March 30, 1983. Mr. Weil, the lead investigator, testi-
fied that the investigation was concluded at that point
because, inter alia,of lack of resources. He also testified that
he lost some of his notes and did not follow up on all leads at
that point, including the information given him by Dr. Landsman
and Mr. Cook about Mr. Donnell. Weil, Tr. at 22302, 21380.

Region III requested on July 11, 1983 that OI reopen its
investigation to follow up these additional leads, which OI
agreed to do. The supplemental investigation report. staff Exh.
27, is much more complete and we find greatly aided our decision.
Wwe commend OI for reopening the investigation and find the OI
Report issued on September 12, 1983 to be markedly superior to Mr.
Weil's report on the Boos' misrepresentations, and the initial
0I Report on Consumers' violation of the Board Order. Staff Exh.
18; Staff Exh. 26.



105. Dr. Landsman told Mr. Mooney and Mr. Schaub

directly that they were not to excavate beneath the deep Q duct
bank without formal NRC approval. Landsman, Tr. at 21610, 21764.
Mr. Kane and Mr. Hood corroborated Dr. Landsman's testimony and
stated that they remember clearly that Consumers was told by the
NRC not to dig under the deep Q duct bank, either by Mr. Kane or
Dr. Landsman. Kane, Tr. at 21563-65, 21762; Hood, Tr. at 21566,
21762. Further, Mr. Hood teztified that when Consumers asked him
who would approve the deep Q duct bank excavation, he told
Consumers that Region III would have that approval authority.

Hood, Tr. at 21559.

106. After the May 20, 1982 meeting, Consumers should
not have had any misunderstanding about the need for or source

of approval for further excavation beneath the deep Q duct bank.

107. Mr. Hood stated that since the May 20 meeting
was an informal meeting, with no official notice given of the
meeting, he asked that no minutes be published. He stated that
because of the informal nature of the meeting, no NRC approvals

could have been granted. Hood, Tr. at 21726-27.

Dr. Landsman testified that he believed either
Mr. Mooney or Mr. Schaub looked him in the eye and nodded his
head to agree to Dr. Landsman's prohibition of further excavation.

Landsman, Tr. at 21764, 21653

108. Mr. Fisher's notes of that meeting corroborate

the unanimous understanding of the NRC staff as to what occurred




at that meeting. The notes state: "We will proceed w/exposing
utility and not proceed with excavating the pit below deep Q

until NRC approval." Staff Exh. 26, Attachment 8.

109. Robert E. Sevo, a Bechtel Superintendent of
Underpinning Verification, also recorded the NRC prohibition:

"No further deepening of the deep duct bank until NRR concurrence

10
after [sic] ." Staff Exh. 27, Attachment 17 at 2.-/

110. On May 21, 1982 at an exit meeting with Consum-
ers, Dr. Landsman once again told Consumers not to excavate the
additional depth beneath the deep Q duct bank without NRC
approval. Landsman, Tr. at 21610. staff Exh. 26, Attachment

9 at 4.

Brian Palmer, Consumers Supervisor for Remedial
Soils Inspection, wrote minutes of that meeting for Mr. Horn's
signature. Mr. Horn read the minutes prior to signing and
approving them for issuance on June 4. Staff Exh. 27, Attachment
8 at 1. These minutes include the following corroboration of

Dr. Landsman's testimony that he prohibited excavation beneath

EyContrary to Consumers' statement in its findings,
Applicant's Second Supplemental Findings, Finding 610 at 405,
we do not find that Mr. Sevo's notes contradict this prohibition
in that part which reads, "Deep duct bank opened up to allow
freeze to start-then finish excavation to till.”" Staff Exh.
27, Attachment 17 at 1. It appears that Mr. Sevo probably believed
that the excavation as approved by the NRC could proceed, which
would permit activation of the freezewall, and that later the
additional excavation to the till could be done. He was correct
to the extent that the freezewall was activated prior to
completion of the additional excavation beneath the deep Q duct
bank.




the deep Q duct bank on that date:

Landsman confirmed his understanding

that the excavation would be termin-

ated a short distance below the duct

bank rather than lower, as originally
planned.

staff Exh. 26, Attachment 9.

111. The testimony of Mr. Palmer, Mr. Schaub and Mr.
Murray is inconsistent on the meaning of this portion of the
minutes. Schaub, Tr. at 22534-35; staff Exh. 26, Attachment 8,
Attachment 30, Attachment 9. We find their testimony not credible
in that the plain meaning of the words is consistent with Dr.
Landsman's testimony that Consumers was ordered to stop excava-
tion, originally planned for six inches below the duct

bank, and not excavate further without explicit NRC approval.

112. At an exit meeting ocne week later,May 28, 1982,
Dr. Landsman again told Consumers not to excavate any further

below the deep Q duct bank without first obtaining NRC approval.

Landsman, Tr. at 21610.

Dr. Landsman documented this NRC hold point in
an inspection report he wrote in June, 1982. That inspection
report was not issued until August, 1982. Landsman, Tr. at 21580,

21768; Kane, Tr. at 21770; Staff Exh. 26, Attachment 1l1l.

113. Mr. Horn, in an interview with Mr. weil,
confirmed that in May, 1982, his group recognized that a commit-
ment had been made to Dr. Landsman that excavation would not take

place beneath the deep Q duct bank without Dr. Landsman's prior
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approval. Stamiris Exh. 120; Weil, Tr. at 21531.

114. On July 28, 1982 Dr. Landsman was on site and
discovered that Consumers was in the process of excavating
beneath the deep Q duct bank, in opposition to his prior explicit
instructions. He told Consumers of his concern and Consumers
issued a stop work order on July 29, 1982. Staff Exh. 26,
Attachment 2 at 2. Dr. Landsman mentioned in his Memorandum of
August 24, 1984 to the Midland Section Chief ‘that he
believed Consumers willingly stopped work at th.t point because

it had already excavated to the clay as it intended. 1d.

115. 1In fact, it does appear that although Dr. Lands-
man informed Consumers of his concern some time during the day
shift on July 28, 1982, Consumers did not stop work but
continued to excavate an additional amount in a second shift on
July 28 and in one shift on July 29, 1982. His conclusion that
Consumers wished to complete the excavation prior to stopping

work is correct. Stamiris Exh. 134; Wheeler, Tr. at 22084-97.

116. Dr. Landsman told Consumers during an exit
meeting on July 30, 1982, that Consumers had violated the Board
Order and its Construction Permit in excavating beneath the deep
Q duct bank without prior NRC approval. At that meeting,
Consumers told Dr. Landsman that it had obtained permission to
do that excavation from Mr. Hood and Mr. Kane in Ann Arbor,
Michigan, earlier that morning. Staff Exh. 26, Attachment 2.

Both Mr. Hood and Mr. Kane deny that they gave Consumers any
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such permission to excavate beneath the deep Q duct bank. Hood
and Kane, Tr. at 21837-40. Mr. Kane did not even remember any
conversation about the excavation. Kane, Tr. at 21853. Mr.
Hood said that he spoke to Mr. Mooney, who informed him that Dr.
Landsman was upset about the excavation. Mr. Hood informed Mr.
Mooney that he would have to work out any problem of that sort

"with Region III. Hood, Tr. at 21568-69.

Mr. Kane stated that Mr. Schaub's statement to
Mr. Weil=-that Mr. Kane allowed Consumers to proceed with this
at its own commercial risk--was flatly wrong. Staff Exh. 26,

Attachment 15; Kane, Tr. at 21851.

116. On August 4, 1982, in conducting another inspec-
tion at the site, Dr. Landsman discovered Consumers had
excavated to relocate a fire line. He told Consumers that day
that he believed it was excavating in violation of the Board
Order and without prior NRC approval. Staff Exh. 26, Attachment

2 at 2; Landsman, Tr. at 22219-29.

Consumers continued work on the fireline
excavation until August 10, 1982, according to Work Permit 6
authorizing the work. Staff Exh. 26, Attachment 7. Dr. Lanisman
testified that uneguivocally, he did not authorize Consumers to
continue work on the fireline excavation until that work wés
completed. Landsman, Tr. at 22223. Dr. Landsman's Inspection
Report indicates that Consumers stopped work on August 9, 1982

at the end of the work day. 1Id., Attachment 17 at 7.
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117. The NRC staff held an August 11, 1982 enforce-
ment meeting with Consumers in wiich the staff informed Consumers
that Region III believed Consumers had violated the April 30,
1982 Board Order in excavating below the deep Q duct bank and

excavating to relocate the fireline without prior NRC approval.

Both Mr. Cook and Mr. Mooney attended that
meeting. Although both Mr. Cook and Mr. Mooney evidently
reviewed Mr. Fisher's notes of the May 20, 1982 meeting and Mr.
Horn's Memorandum of June 6, 1982 of the May 21, 1982 meeting,
neither disclosed these to the NRC staff at that time. Staff
Exh. 27,at 12, 13,6and Attachments 10 and 11. 1Instead, these
documents were disclosed first to the NRC during the OI

investigation.

118. At the August 11 meeting, according to the tes-
timony of the NRC staff, Consumers essentially defended its actions
on the ground that it had obtained prior NRC approval for the

two excavations. Staff Exh. 26, Attachment 17 at 6.

Dr. Landsman testified that Consumers did not
state at the meeting as a basis for that approval either the May
25, 1982 letter from Mr. Eisenhut fo Mr. Cook, Staff. Exh. 26,
Attachment 4, or the alleged agreement between him and Mr.
Wheeler concerning minor excavations. Landsman, Tr. at 22249~
59, 22288. Mr. Hood testified that he recalls mention of the
May 25, 1982 letter as a justification for the excavation, but
not the alleged Landsman-Wheeler agreement. Hood, Tr. at 22259-

60, 22262-63. Bert Davis' notes of that meeting, which were used



in examination but not admitted, Stamiris Exh. 130, provide no

indication that either the May 25, 1982 letter or the alleged
Landsman-Wheeler agreement were proferred by Consumers as justi-

fication for these two excavations. Tr. at 22249-58.

119. Dr. Landsman testified that in August, 1982,

John Donnell, former B&W Soils Remedial Inspector, told him that
he had notified Consumers of Dr. Landsman's prohibitions against
excavating beneath the deep Q duct bank at the time the excava-
tion began. Mr. Donnell told Dr. Landsman that he had been
terminated because of bringing this matter to Consumers'
attention. Dr. Landsman stated that he later contacted Mr.
Donnell to ask him to gii. a written statement on this matter,

but that Mr. Donnell refused because he was afraid that submis=-

sion of such a statement would jeopardize his future employment

opportunities. Staff Exh. 27 at 3, Attachment 1.

Mr. Cook testified that he had a similar conver-
sation with Mr. Donnell in which Mr. Donnell said that he had
notified Consumers of Dr. Landsman's prohibition against excavating
beneath the deep Q duct bank and that he thereafter became a
threat to Consumers because he had put Consumers on notice of
their potential violation of the Board Order. Id. at 4,

Attachment 2. See also, Landsman, Tr. at 21359, 21370-71;

Cook, Tr. at 21372-89.

120. Mr. Donnell, when he was contacted by OI

investigators in July, 1983, appeared tc norroborate many of Dr.



Landsman and Mr. Cook's statements, although he claimed he had not

been terminated because of his notice to Consumers that it was
excavating in violation of Dr. Landsman's orders. Mr. Donnell
did state that he was aware that Dr. Landsman had prohibited
excavating beneath the deep Q duct bank without explicit NRC
approval; that all workers in the soils remedial program
were aware of Dr. Landsman's prohibition; and that he had
notified Consumers of that prohibition. Mr. Donnell also
indicated, throughout his interview with NRC investigators Walker
and Galanti, that he was afraid of retaliation by Consumers in
speaking to them and that he was reluctant, even at that time,

to sign a written statement.

The Board concludes that Mr. Donnell essentially
corroborates Dr. Landsman and Mr. Cook's account of their
conversations with him and that any variance or differences are
due to Mr. Donnell's employment difficulties and fear of retalia-
tion from Consumers for his cooperation with the NRC. 1In
addition, the fact that Mr. Donnell told essentially the same
story to both NRC ianspectors Landsman and Cook further supports
their account of the conversation. Finally, we do not find
either his deposition, Staff Exh. 31, or his signed and sworn
statement provided to the NRC investigators, Staff Exh. 27,
Attachment 3, to be significantly different from his conversations
with the NRC inspectors. Therefore, we find that Mr. Donnell
corroborates the NRC staff's conclusion that Consumers was put
on notice immediately prior to beginning excavation beneath the

deep Q duct bank that such excavation was in violation of Dr.
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Landsman's orders. Staff Exh. 27, Attachments 3 and 4; Donnell,
Tr. at 22575, 22578-79,22581 (someone indicated that excavation
beneath the deep Q duct ktank reguired NRC approval), 22583
("general statement that everything required Landsman's approval®),
22595; Walker, Tr. at 21382, 21384-85, 21386 (Donnel brought to
someone's attention ‘hat the digging would contradict Landsman's

order, but could not remember who), 21391, 21398-99.

121. The entire NRC staff expressed the opinion
that Consumers had violated the April 30 Board Order in excavating
beneath the deen Q duct bank. While all agreed with Mr. Hayes'
cnver letter speaking of Consumers' careless disregard of NRC
requirements, at least two of the staff went further to describe
Consumers' violation of the Board order as deliberate. Mr. Cook
testified that the violation may have been deliberate, depending
on the individuals involved, Cook, Tr. at 21642-43. Dr.
Landsman testified that he believed it had been deliberate. He
based his opinion on his warning to Consumers on three different
occasions not to excavate beneath the duct bank; the fact that
Consumers proceededwith work on the fireline excavation after
learning of his concern with the duct bank excavation on July 28,
1982; Mr. Sevo's notes of the May 20, 1982 meeting; and Stamiris

Exhs. 123 and 124. Landsman, Tr. at 21643.

Stamiris Exhibit 123 indicates that Mr. Schaub
confirmed to Mr. Murray and Mr.Sibbald that the NRC had approved
excavation beneath the deep Q duct bank and the fireline

relocation, respectively.
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Stamiris Exh. 124 indicates, at 4, par. 23, that
the NRC would be notified about Consumers' plans for utility

protection.

122. This Board finds substantial additional evidence
developed on this record to indicate that Consumers deliberately
violated this Board's Order on the two occasions in question.

This includes the following:

(a) Bechtel meeting notes of the May 14, 1982
Remedial Soils Weekly Meeting indicate, that as of that date,
all work on site other than installation of deep-seated bench-
marks and dewatering wells, had stopped and would not be restarted
until NRC approval had been obtained. Stamiris Exh. 126 at 2;
Landsman, Tr. at 21624. These minutes indicate Consumers needed

prior NRC approval for excavation beneath the deep Q duct bank.

(b) Bechtel meeting notes of the May 21, 1982
Remedial Soils Weekly Meeting indicate that Mr. Schaub stated
that all work in the remedial soils area was then Q-listed.
Stamiris Exh. 127 at 3; Landsman, Tr. at 21624-25. These minutes
put Consumers on notice that all remedial soils work, including
excavation beneath the deep Q duct bank, reguired prior NRC

approval.

(¢) An August 2, 1982 Telephone Call Record
regarding NRC authorization for utility probing around the service
water wells indicates that Consumers, when in doubt, refused to

bring to the NRC's attention activities which may have required
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explicit NRC approval. 1In this instance, Midland Construction
personnel brought to Mr. Schaub's attention a question about
whether NRC approval had been obtained for the utility probing
described above. Mr. Schaub said he was not in favor of alerting
the NRC to the activity to determine if prior approval were
required, since he judged the probing to be part of the process
required to drill the wells. Stamiris Exh. 129. Dr. Landsman,
interpreted the telephone record to be evidence that, as of
August 2, 1982, Consumers' management did not want to adhere to

the Board Order. Landsman, Tr. at 21687-88.

Just as in the instance described in this tele-
phone message, Consumers attempted in the case of excavation
beneath the deep Q duct bank to argue that the additional
excavation was included within work approved by the NRC in its
May 25, 1982 letter even though the work was substantially dif-

ferent than that originally proposed and approved.

(d) Bechtel Meeting Notes of the July 23, 1982
Remedial Soils Weekly Meeting indicate that the Mergentime
design for excavation beneath the deep Q duct bank was not
approved until July 20, 1982, a few days before the actual exca-
vation began. Stamiris Exh. 113 at 4. It is not credible that
Consumers believed it had, at a much earlier time--May 25, 1982--
received NRC approval when the design for the modification was

not completed until July 20, 1982.

(e) Fven though Mr. Cook and Mr. Mooney were

aware of documentary evidence indicating that Dr. Landsman had
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prohibited excavation beneath the duct bank in May 20 and May 21
meet ings, they did not bring these notes to the attention of the

NRC until the NRC commenced an investigation into the matter.

(f) Consumers has presented, at different times
since August 11, 1982, various and conflicting theories as to
why its excavation beneath the deep Q duct bank and to relocate
the fireline was not in violation of our April 30 Order. These
include that the May 25 NRC letter authorized the excavation; the
alleged Wheeler-Landsman agreement exempted the excavations from
the reguirement of prior NRC approval; the NRC staff approved
the excavation at Consumer's commercial risk on May 20, 1982;
and the NRC staff approved the excavations during a design audit
in Ann Arbor, Michigan on July 29 and July 30, 1982. If Consumers'
management had a legitimate justification for the excavations, it
would have been brought forward on August 11, 1982. Consumers'
numerous and conflicting justifications for the excavations
support our conclusion that Consumers deliberately violated our
Order in excavating beneath the duct bank and in relocating the

fireline.

(g) Consumers did not stop work on either the
deep Q duct bank or the fireline until all planned work had been
completed. This deliberate defiance of directives from Dr.
Landsman indicates Consumers had every intention of finishing

the work regardless of its legality.

(h) Consumers published a weekly schedule of

proposed work in the remedial soils area to be sent to Dr.
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Landsman and Mr. Hood. This schedule, entitled "Soils Progress
Schedule Status Report," included an indication that certain

work activities required NRC review or NRC approval.

Mr. Schaub was responsible for determining
which work activities required NRC review and for directing that
an asterisk be placed to the left of such activities on the

schedules. Schaub, Tr. at 22527; Staff Exh. 32 at v i

Oon the June 23, 1982 schedule, Mr. Schaub
determined that an asterisk should be placed by the work activi-
ties "complete deep Q duct bank" and "relocate fire protection
pipeline." Similarly, on the June 20, 1982 schedule, Mr. Schaub
determined that an asterisk should be placed by these two work
activities, Staff Exh. 27, Attachment 20; Schaub, Tr. at 22527-29.
Mr. Schaub stated that in these two cases, the asterisks next to
"complete deep Q duct bank," indicated that NRC approval was
required for the permanent backfill of the excavation. The
asterisk next to the "relocate fire protection pipeline,”
indicated that NRC approval was required for the entire item.

Ibid.; Staff Exh. 32 at 2.

For all later schedules, the asterisks
were removed for these two work activities. Mr. Schaub, who was
responsible for placing the asterisks, stated that he did not
know why the asterisks were removed, Schaub, Tr. at 22530; Staff

Exh. 32.

Mr. Schaub initially denied that he was one of

Consumers' management responsible for determining which work
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activities required prior NRC approval under the April 30, 1982
Board Order prior to institution of the Work Authorization
Procedure. He admitted that he, along with Mr. Mooney and Mr.
Wheeler, were responsible for making this determination, only
after being confronted with Consumers' response to Ms. Stamiris'

Interrogatory No. 20. Schaub, Tr. at 22522-23.

123. We do not find convincing Consumers' arguments
that it held a reasonable belief that it had the authority to

conduct the excavations.

124. Consumers argues, first, that the May 25, 1982
letter from Mr. Eisenhut to Mr. Cook approved excavation below
the deep Q duct bank to the depth described by Consumers’
personnel at the May 20, 1982 meeting. Mr. Mooney testified that
he believed the modifications Consumers described on May 20, 1982
to the utility crossings were field variations of an approved

‘tonceptual design." Mooney, Tr. at 22360-62.

For the reasons explained at length by the NRC
staff witnesses, we do not believe any reasonable interpretation
of the May 25, 1983 letter would lead Mr. Mooney or any other
Consumers' manager to that conclusion. As Mr. Hood stated,
paragraph I(c) of Enclosure 4, confirms prior approval of the
"soil removal" and "underground utility protection” activities
listed in paragraph I(c) of Consumers' May 10 letter. Hood, Tr.

at 21360-62.2

lyEnclosure 4 to the May 25, 1982 letter addressed specific
items in Consumers' May 10 letter, including the freezewall and
utility protection. Staff Exh. 26, Attachment 4.
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The May 25, 1982 letter further references
explicitly those prior Consumers' submissions on which it relies,
including the January 6, 1982 Consumers' letter to Mr. Denton.

Staff Exh. 26, Attachment 26.

Further, the final paragraph of Enclosure 4 to
the May 25 letter states explicitly that the NRC is not approving
through that letter "related work in support of" freezewall
installation, freezewall monitoring and freezewall activation,
because of the ambiguity of this proposed work. Mr. Hood
testified that he intended, in this pargraph, to notify Consumers
that its proposal to modify the deep Q duct bank crossing pre-

sented on May 20, 1982 was not approved.

Mr. Hood also testified that in an abundance of
caution, he added the sentence, "Any deviations must be reported
and approved by the staff." Staff Exh. 26, Attachment 4, Enclosure

4 at 2. Hood, Tr. at 21361-62, 21797-21808.

Mr. Kane testified that his input to the letter was

made well before May 20, 1982, so in no way could he have approved

—/This paragraph reads, in relevant part:

In summary, ambiguity associated with CPCo's use of the
terms "Phase I work" and "related freezewall work" preclude con-
firmation of specific prior approval of those activities.
Similarly, failure by CPCo to identify the particular existing
construction dewatering wells precludes us from determining whether
previous staff concurrence had been indicated. No description or
discussion if provided for a "FIVP proof load test" and no record
of prior staff approval can be located. Consequently, continuation
of these activities in conformance with the foregoing staff comments
will be in accordance with the Board Memorandum and Order of April
30, 1982.



the modifications Consumers presented to the NRC staff for the

first time on May 20. Further, Mr. Kane points out that refer-

ences 5 and 7 in the letter refer to correspondence which is

dated, at the latest, February 12, 1982. Kane, Tr. at 21657.

125. Second, Consumers argues that the NRC granted
it approval for the excavation at a design audit meeting in Ann
Arbor, Michigan on July 29 and July 30, 1982. No explanation is
given as to how prior WRC avproval could have been obtained at
this meeting ii excavation beneath the deep Q duct bank began
before the reeting. Nonetheless, it is clear that neither the
agenda for the meeting nor any NRC statements made at that meeting
provided Consuiers with approval for z.ther of the excavations, or

any justi’cation to continue work on either of the excav .tions.

Mr. Kane denies that he ever told Mr. Schaub
at the aidit that Consumers could use concrete fill at its own
commercisl risk. Kane, Tr. at 21853. 1In addition, it is clear
that the agenda indicated that Consuviers still owed the NRC
informaticn about the four utility :rossings at the time of the
audit. 1In fact, Consumers still, at the time of .these hearings,
owed the NRC information about the modified design of the
crossings, ancording to the SSER 2. Hood, Tr. at 21571, 21874;

Kane, Tr. at 21570, 21821-22; SSUR 2 at 252, par. 2987

Further, Staff Exh. 30, a July 19, 1982 letter

from the NRC to Consumers,states that Consumers has no right to

rely on any designation of categories in the draft SSER as approval
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for any work. Therefore, Consumers' argunent that somehow the
agenda passed out at that meeting based on the NRC's draft
SSER confused or misled the company as to the status of approvals

for the work is without basis. Hood, Tr. at 22229-30.

126. Third, Consumers argues that both excavations
were minor excavations and, thus, covered by an alleged agreement
between Dr. Landsman and Mr. Wheeler that minor excavations would
be excluded from coverage of the April 30 Board Order and

exempted from prior NRC approval.

This Board does not find credible Consumers'
explanation that such an agreement existed between Dr. Landsman
and Mr. Wheeler. First of all, Dr. Landsman explained that any
such conversation with Mr. Wheeler had to do with his prior
aprroval of major or minor design changes. He said that Mr.
Wheeler, in June, 1982, was bringing him excavation permits in
Q soils, in and around safety structures which indicated certain
design changes. Dr. Landsman told Mr. Wheeler that he wculd not
have to give him prior approval for minor design changes. Dr.
Landsman said that the assumption was that the only work which
was involved was that work which had been previously approved by

the NRC pursuant to the April 30 Board. Order.

Dr. Landsman did not document this conversation,
which Mr. Wheeler latels an agreement, because he was speaking
only of work, approval for which had already been document. He also
stated that he told Mr. Wheeler that he wanted to see design

changes for major excavations for prior approved work, but does
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not remember if he gave Mr. Wheeler, as zn example, a change

to the service water pump structure underpinning. Landsman, Tr.
at 21.05-38. Dr.Landsman stated that he did not need Lo state

explicitly that he was talking about work which had received
rior NRC approval because it was obvious from the environment

in which the work was proceeding after our April 30 Order.

Landsman, Tr. at 21937-38.
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Mr. Wheeler does not remember any discussions
with his staff about either the work permit or the excavation per-
mit for excavation beneath the deep Q duct bank, and Mr. Sibbald
is not certain that he Mr. Schaub, although he believes

he did. Wheeler, r 4. Staff Exh. 26, Attachment 13.

this Board on the basis of the evidence

before it, cannot find )at Consumers' proceeded with the excava-

tion without prior ( ) on the basis that the alleged

Whee dsman agreement exempted the work from that requirement.

haub approved the work and that

agreement on the date the excavation

Similarly ! i icient evidence
the record before us to conclude that Consumers proceeded
relocation on the understandin

exempt m NRC approval

these
two excavati : Stam is Exh Mr haul ified NRC
approval had been obtained

Wheeler, Tr. at 21992

Yet, Mr. Schaub has stated to Mr. Weil that Mr.
Wheeler released the fireline relocation work based on

ment with Dr. Landsman. staff Exh. 27 at 33.

Sibbald, who signed the

said he could not remember
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permit with anyone before signing it. 1Id. at Attachment 13.

Mr. Murray, who signed the work permit on July 27, stated that he
believes he contacted Mr. Schaub for approval, as Stamiris Exh.
123 would appear to indicate. Id. at 12 at 2; Stamiris Exh. 140.
Mr. Schaub does not remember this discussion with Mr. Murray.

Mr. Wheeler, who testified that it is his usual practice prior

to releasing such work pursuant to excavation and work permits

to discuss with his staff whether or not NRC approval has been
obtained, said in this instance, he does not remember whether or

not he did that. Wheeler, Tr. at 21993, 21999-22000, 21993-94.

We have found the evidence conflicting as to
who actually released the work and verified prior NRC approval
had been obtained. If, as appears most likely, it was Mr. Schaub,
there is scant evidence that he did so on the basis of tre

alleged Wheeler-Landsman agreement.

128. We must note that overall we found Mr. Schaub's
testimony and his statement to NRC investigators not credible.
Among the factors we wook into account in discounting his
testimony, were the significant contradictions between his
testimony and that of NRC staff, including Mr. Kane and Mr.

Hood; his refusal to sign or swear to statements he gave in

the Ol investigation into violations of the Board Order; and
finally, the numerous changes he made to those statement she did
give to NRC investigators at the time of our hearings. In making

this finding, we also take into accouln his attitude toward NRC
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regulatory efforts in the remedial soils area, which is reflected

in Stamiris Exh. 192.

We believe that Consumers' failure to produce

Mr. Schaub voluntarily as a witness indicates the company's
efforts to disclaim responsibility for its management's willful
violations of our April 30 Order. We find this conduct in the
hearings before us indicates a continuing failure on the part of
Consumers' management to deal honestly, openly, and in good faith

with the NRC, both its staff and this Licensing Board.

129. Finally, we do not accept Consumers' argument
that the excavation beneath the deep Q duct bank and the fireline
relocation were minor excavations. We do not believe the 16 cubic
yards of soil removed in the first excavation is slight. More
importantly, however, is that the deep Q duct bank excavation had
major safety implications. Kane, Tr. at 21565. This record is
replete with evidence that the NRC had communicated its concern
about this utility crossing and the other three utility crossings

to Consumers prior to the start of excavation.

Similarly, we do not believe that the approxi-
mately 300 man-hours required for the fireline relocation to be

a minor effort. Staff Exh. 27 at 34.

130. We find that Consumers deliberately violated
our April 30, 1982 Order in failing to obtain prior NRC staff

approval for excavation beneath the deep Q duct bank according

to a design not approved by the NRC staff. We find also that
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Consumers deliberately violated the order a second time in exca-
vating to relocate the fireline. 1In both cases, Consumers was

put on notice, as explained above, of the NRC staff's prohibition
against such excavations and yet proceeded with the work. When
ordered by Dr. Landsman to cease the work, Consumers still refused

to do so, waiting until the work in question had been completed.

131. In responding to threatened enforcement action
by Region III and in presenting evidence before this Board, we
find Consumers compounded its original defiance of our April 30
order by adopting and discarding one legal justification after
the next. As expressed in our findings above, we have grave
doubts about the credibility of the three witnesses who appeared
in support of Consumers' case on this issue: Mr. Mooney, Mr.
Wheeler, and Mr. Schaub. Consumers has acknowledged that these
three individuals are the ones who determined whether or not
soils work was included within the coverage of our April 30
Order. Schaub, Tr. at 22522. The fact that we have such grave
doubts about the witnesses' credibility in the extended hearings
held on this issue speaks poorly of Consumers current management

team in the r medial soils area.

132. We have also considered the fact that Consumers'
has continued to defend the two excavations throughout the hearings
before this Board held in 1983. The argument that Consumers' man-
agement has changed since the late summer of 1982 is effectively
defeated by the company's current defense of its conduct in the

July-August, 1982 period.



C. Conclusion
133. We find that Ms. Stamiris has prevailed on her
contention that Consumers does not have the willingness or commit-
provide truthful, accurate an plete information to
s0 as to ensure that it will complete the soils work at
in accordance with NRC regulatory requirements and in a
manner to protect the public he lth and safety.
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Consumers' desire to save money by performing soils-related work
without a Q-umbrellawas its motivation in making material false
statements to the NRC about the status of the installation of

instrumentation in March, 1982.

As discussed below, many of the QA failures
pointed out above by NRC inspectors were caused by Consumers'
attempts to finish construction as gquickly and as cheaply as

possible, regardless of the quality of the work.

136. One area of repeated concern to the NRC staff
is the training and certification of QC inspectors. Even
Consumers' most recent retraining and recertification program
is fraught with difficulties caused by schedule pressures. Mr.
Gardner testified that Consumers was rushing its training program
in order to meet a date by which it expected QC inspectors
would be needed to conduct inspections. Gardner, Tr. at 14481-
85. This resulted in a lack of instructional materials; gquestions
in training sessionswhich were not addressed; and certain PQCI

prerequisites which were not well-defined. 1Ibid.

137. Mr. Cook testified that schedule pressures led
to cancellations of performance demonstrations and caused problems
with training of QC inspectors. Cook, Tr. at 16633-34; Stamiris
Exh. 82, He also testified about a general NRC concern that
Consumers, in the spring of 1982, was rushing the training of QC

inspectors. Cook, Tr. at 16797-97.

138. Dr. Landsman testified that Consumers had

improperly certified inspectors to inspect the batch plant even
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though the PQCI's to which the inspectors were certified had a
major revision pending. Landsman, Tr. at 16824. He believed the
reason for the problem with the training was the pressure of the

construction schedule. Ibid.

139. Dr. Landsman also testified that he believed
the basis for all his misunderstandings with Mr. Mooney, Mr.
Schaub and Mr. Fisher was "cost and scheduling." He included
Cornsumers' violation of the Board Order among these so-called
*misunderstandings" caused by Consumers' primary focus on the cost
and schedule for completion of Midland. Landsman, Tr. at 16539~

41.

140. Dr. Landsman testified that he believed the
remedial soils subcontractor Mergentine was doing a good job.
He also said he believed that the QC inspectors appeared to be
doing an adequate job in the remedial soils area. However, he
believed the numerous and serious problems occurring in the soils
area were caused by management which was not taking corrective
action on the nonconforming items found because of concern about
the cost and schedule for completion of Midland. He blamed
Consumers and Bechtel upper management, including MPQAD manage-

ment. Landsman, Tr. at 16920-21.

141. Mr. Cook testified that Bechtel had done
slipshod work in the past and was continuing today to do shoddy
work at Midland. It was clear from his testimony that he believed
cost concerns were the basis for the poor workmanship. Cook, Tr.

at 14394, 14442-43.



Although Consumers argues that Mr. Cook's
evaluation of the quality of work at the Midland
relevant to our decision, we disagree. Mr. Cook, in using the

words "shoddy" and "slipshod" to describe the quality of

construction is stating his opinion that the gquality of work at

site is poor. His opinion is documented and substantiated
of the NRC inspection reports forming part of this record.
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we will accept the NRC staff's overall assessment that many of
the QA and management failures are caused by Consumers paying
greater attention to the cost and schedule for completion o

Midland than the quality of its construction.

144. We find that Ms. Stamiris has prevailed on her

second contention.

V. CONSUMER POWER COMPANY'S HISTORY OF
QUALITY ASSURANCE DEFICIENCIES
DEMONSTRATES A MANAGEMENT ATTITUDE
INCONSISTENT WITH RIGOROUS ADHERENCE
TO QUALITY ASSURANCE REQUIREMENTS
FOR SOILS WORK

145. Ms. Stamiris Contention No. 3 reads in relevant

part:

Consumers Power Company has not
implemented its quality assurance
program regarding soil settlement
issues according to 10 CFR Part

50, Appendix B regulations, and
this represents a repeated pattern
of quality assurance deficiency
reflecting a managerial attitude
inconsistent with implementation

of quality assurance regulations
with respect to soil settlement
problems, since reasonable assurance
was given in past cases (ALAB-100,
ALAB-106 and LBP-74-71) that proper
quality assurance would ensue and
it has not.

A. Quality Assurance/Quality Control Management

146. We heard extensive evidence about the qualifica-
tion and performance of a number of QA and QC managers. The NRC
staff, although reluctant to criticize particular individuals, did
state that these individuals were harming the project and not
contributing to a positive approach to QA. The staff expressed

generally their lack of authority to order the replacement of such
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poor managers. Although this Board cannot order their replace-
ment, we can determine that based on their poor performance, we
will not allow the soils work to proceed under the current

procedures.

147. Mr. Wells who as MPQAD Executive Manager took
over site-wide QA responsibility in October, 1982 has no prior
QA experience. Consumers told the NRC that Mr. Wells was
brought in because he was a good manager. Shafer, Tr. at 14522-23;

Landsman, Tr. at 14356-57.

Although Mr. Shafer attempted to convince Mr.
Wells that Consumers needed to replace Bechtel personnel in key
QC supervisory positions, Consumers has refused to do so. Mr.
Shafer testified that Bechtel personnel in those positions con-
tinued to be a problem at the time he left Midland as Section
Chief. Shafer, Tr. at 14525-27, 14541-42, 14531; Cook, Tr. at

14531; Stamiris Exh. 48.

The NRC staff also pointed out at least four
examples of Mr. Wells' poor management attitude. Dr. Landsman
stated that he believed he shouldbe replaced. Landsman, Tr. at
16530. Mr. Wells failed to carry out a promise to the NRC staff
in September, 1982 to do 100 percent reinspection of all failed
QC inspectors' work. Shafer, Tr. at 16255. Mr. Wells also
ordered the changing of an annotation to a guality trend graph
The annotation indicated Consumers knew that Bechtel Construction

had ordered Bechtel QC not to record all deficiencies on IPIN's.
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Id. at 16256. 1In addition, the NRC staff did not believe Mr.
Wells initiated action to stop the use of IPIN's immediately

upon learning of the NRC's concern in late November, 1982.
Finally, and most importantly, the NRC staff has continued to
find rushing of the training and recertification of QC inspectors.

Gardner, Tr. at 16686-89,

The NRC staff, other than Dr. Landsman, stated
that it would give Mr. Wells a chance to see how he performed, in
large part because he had taken as his assistant Mr. Curland, who

is experienced in QA matters.

148. This Board does not share the view that an
individual such as Mr. Wells with a lack of QA experience and a
track record which already lacks distinction, can improve signifi-

cantly by the extensive experience of his subordinate.

149, Dr. Landsman also stated that he believed Mr.
Meisenheimer was unqualified, both technically and in QA respects
for his position as MPQAD Soils Superintendent. Mr. Meisenheimer
assumed his position in July, 1982, at the time the NRC staff was
urging Zonsumers to upgrade its top QA management in the soils
area. Landsman, Tr. at 14535-37, 16530. Dr. Landsman stated that
he also had a problem with the fact that Mr. Meisenheimer was not

a soils engineer. Landsman, Tr. at 16471-73.

150, Mr. Meisenheimer himself stated that he thought
he had an adegnate technical and QA background for the position
he holds. However, from his testimony, the Board has drawn a

number of contrary conclusions.



First, Mr. Meisenheimer's resume, submitted as

Consumers Exh. 34, was prepared after he assume his current posi-
tion, and evidently was an effort to emphasize his QA credentials.

Meisenheimer, Tr. at 19660.

151. second, it does not appear that Mr. Meisenheimer
has a clear idea of the rigor and discipline required in a QA
program for a nuclear project. He rather cavalierly compared the
QA requirements of 10 C.F.R. Part 50, Appendix B, with the
quality requirements of other construction projects. Only under
guestioning about specific criteria of Appendix B did Mr. Meisen-
heimer admit that nuclear QA requirements were more extensive and

rigorous. Meisenheimer, Tr. at 19673-83.

Further, we do not consider his background, at
least as set out in his September, 1982 resume, to be eguivalent

to that of a soils engineer. Meisenheimer, Tr. at 19671.

152. Third, Wwe were disturbed by his answers to
questioning about serious problems listed by the Region III
staff in a July 13, 1983 letter to Consumers. On that date, the
NRC staff asked Consumers about problems encountered in drilling
around the service water pump structure, in drilling of Well
No. 502 and No. 503, and drilling in Q concrete. Mr. Meisen-
heimer's response to most questions about these problems was that
there was no QA deficiency involved and therefore no QA correc-
tive action needed. This Board disagrees and believes it
reflects poorly on Mr. Meisenheimer's understanding of QA that

he has not reflected on whether or not the soils QA program may
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bear a portion of the blame for these serious soils problems.

See generally, Consumers Exh. 58; Meisenheimer, Tr. at 20333,

20355, 20363-67; Stamiris Exh. 116.

Specifically we disagree with Mr. Meisenheimer's
respons? that an incident of drilling in the wrong location for
piezometer No. LS-7 was not a QA/QC concern. The QC inspector
in question failed to notice that the FCR indicated a revised
location. Mr. Meisenheimer argued there were no QC implications
even though Consumers acknowledged the need to revise the PQCI to
ensure QC engineers in the future compare the coordinates of the
location markers to design documents. Consumers Exh. 58, at 23
Meisenheimer, Tr. at 20333-36.

153. Dr. Landsman testified that he believed Mr.
Blendy, with QC responsibilities for soils, and Mr. Oliver, with
responsibility for QA engineering, were not qualified. Neither,
in his opinion, has adequate QA or QC experience to handle his
current job. Landsman, Tr. at 14524-25, 14536. Mr. Cook and
Mr. Gardner expressed no opinion on Mr. Oliver's qualifications.
Cook and Gardner, Tr. at 16456.

154. The NRC staff testified that Consumers' response
to NRC criticism that certain pzople were not qualified for their
positions was to reorganize. There has been great turn-over in
top QA positions in the company since Mr. Keppler's mandate to
make changes in August and September, 1982, Shafter, Tr. at
14530; Landsman, Tr. at 14530-31.

155. Dr. Landsman testified that he continues to
believe, as he stated in a September 8, 1982 letter to Consumers,
that its QA organization is not qualified for the "complex

remedial soils work." Stamiris Exh. 47; Landsman, Tr. at 14522.
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156. pr. Landsman also testified that he believes
the problems Consumers encountered in the 1970's with the soils
was because they had ungualified people "watching the soils." He
stated that Consumers' continued insistence on placing unqualified
people in the remedial soils area, in both QA and technical posi-
tions, will lead to future soils work not in accordance with regu-
latory requirements. "Consumers' management missed the whole

point of this soils hearing." Landsman, Tr. at 16491-92.

B. Consumers Management in the Soils Area

157, Mr. Mooney is the Executive Manager in the
Midland Project Office. He is the so-called single point of
accountability for the soils work at the Midland Project. Mooney,

Prepared Testimony, at 1, following Tr. at 17017.

Mr. Mooney is an electrical engineer and does
not have extensive experience in the soils area. Mooney, Tr. at
17024-25. Further, he is located in Jackson, Michigan, and not
at the Midland site. Id. at App. 1. The NRC staff has criticized
the fact that he is not located at the Midland site and stated
that due to that fact he is not obtaining accurate information in
all instances about the soils work at the site. Shafer, Tr. at

16542.

158. Moreover, the NRC staff, most pointedly Dr.
Landsman, has criticized Mr. Mooney for his constant and con-
tinuing misunderstandings with the staff. Dr. Landsman

testified that since Mr. Mooney has arrived on site, he has had
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nothing but problems with him concerning the remedial soils work.
Landsman, Tr. at 1653)-40. Dr. Landsman also stated that he
believed the source of all these misunderstandings was cost and

scheduling concerns which took priority over quality. Ibid.

159. We agree with the NRC staff, focusing here on
Mr. Mooney's participation in the violation of the Board Order
and in his failure to correct misstatements made by Mr. Boos on

March 10 and March 12, 1982.

We also find that Mr. Mooney, throughout these
hearings, has attempted to justify Consumers' compliance with les-
ser standards than those the NRC staff wished to see apply. 1In
March, 1982, he did not want to comply with the staff's mandate
that all underpinning from that date forward be done under a QA
program. In August, 1982, he continued to defend Consumers'
decision to go ahead with two excavations in direct violation
of this Board's April 30, 1982 Order. We find Mr. Mooney's
actions in many respects worse than mere "misunderstandings."

As noted in Section I1IB, supra, we find a portion of his testi-

mony about the violation of the Board Order not credible.

160. The NRC staff appears to believe that Mr.
Mooney, Mr. Schaub and Mr. Fisher should be replaced at the
Midland Project, but felt that they did not have the authority
to make that recommendation to their management. The Midland
team testified further that they had told Mr. Warnick and Mr.

Keppler their opinion of these three managers, as well as those



individuals who were an asset to the Midland Project. Landsman
and Cook, Tr. at 16838-41. Mr. Cook testified that the Midland
team had hoped that Consumers would realize that the project was
not being helped by these three individuals and remove them as

it had removed Mr. Marguglio. 1Ibid.

Dr. nandsman testified that the team had not
mentioned these individuals' names in public because they had
been informed that they could be threatened with a lawsuit.

Landsman, Tr. at 16843, 16838.

No member of the NRC panel objected to Mr.
Cook's statement that the Midland team believed the project was
being hurt by Mr. Mooney, o “=2haub, Mr. Fisher and, "every now

and again" James Cook. Cook, Tr. at 16841.

161. We found Mr. Mooney's attitude toward QA and
quality construction work disturbing, given his pivotal position

in the remedial soils area.

Mr. Mooney stated that he disagreed with a
trend graph which showed an adverse trend in soils for the period
from June 16 through July 15, 1982, even though MPQAD pointed out

such a trend. Stamiris Exh. 91; Mooney, Tr. at 17123-32.

Mr. Mooney testified that he did not see any
generic causes for the problems outlined by the NRC in its July
13, 1983 letter to Consumers about recently-discovered problems in

the remedial soils area. Mooney, Tr. at 17178. He also stated




that there were no generic problems in the problems found by S&W

in its May 90-day report. 1d. at 17363; Consumers Exh. 33.

Mr. Mooney testified, in response to a question
from Dr. Cowan, that he believed there was no problem with 200
NCR's being written for the soils work for the period from
December, 1982 through May, 1982. Mooney, Tr. at 17333-34. This

appears to this Board to be an excessive number of NCR's.

162. Despite the numerous problems encountered in
the underpinning work since the work was released in Decemper,
1982, Mr. Mooney testified that he would push again to release
the underpinning work even earlier. He stands today behind his
earlier request for the work to be released in July, 1982. 1d.
at 17393-96. He admits that Consumers did not believe a third
party review for soils was necessary and that review by S&W was

imposed by the NRC. 1d. at 17390.

163. Mr. Mooney testified that the changes outlined
in his September 17, 1982 letters were intended to improve
Consumers' QA performance. However, he admitted Consumers had
not anticipated themany problems encountered in the underpinning
area since release of the work in December, 1982. Further, none
of these problems has been avoided by those changes. Mooney,
Prepared Testimony, at 1-21, following Tr. at 17017; Mooney, Tr.
at 17167-71.

164. Of most concern to this Board is a statement

by Mr. Mooney that he believes Consumers has overemphasized




quality to the extent that quality of construction at the Midland
plant has been adversely affected. Mooney, Tr. at 17325. Such

a statement from Consumers' Chief Soils Manager shows a very poor
understanding of the soils problems, and little to no dedication

to rigorous QA principles.

Mr. Mooney's followed this statement with a dis-
closure of his primary concern about the project: "Stone &
Webster has pointed out in their report several times where we
haven't underpinned as expeditiously as would be good construction
practice because of the, perhaps, emphasis on guality." Id. at

17325.

C. Change in Consumers Top Management

165 , Near the close of these hearings, Consumers
announced a major management change in making Stephen Howell
once again the senior management official in charge of the Midland
project. As Consumers' Executive Vice-President, Mr. Howell
described his responsibilities as supervising where necessary the
construction, licensing and engineering aspects of the Midland
project, which now report to Mr. Cook, and other construction
and licensing areas which now report directly to him. Howell,
Tr. at 20902-23. Mr. Howell acknowledged that he had similarly

been in charge of all aspects of the Midland project from

February, 1971 through March, 1980. Howell, Tr. at 20920-23,

20958.

166 , Mr. Cook testified that he would now report to

Mr. Howell instead of to Mr. Selby, thereby putting an additional




management layer betweenhim and Mr. Selby. Cook, Tr. at 20925.

167, Mr. Howell stated that he had been placed in
his current position in part because of problems Mr. Cook had

in relating to the NRC. Howell, Tr. at 20942.

168, This Board sees this change in management as

a reversal in Consumers' acknowledgment of its serious QA and
soils problems. Mr. Howell appeared not only uninformed about
Midland's recent problems, but unwilling to acknowledge that man-
agement had been responsible for any of Midland's problems during

his earlier tenure.

He stated, for example, that he still believed
today he made the right decision in permitting the DGB to go
forward in 1977, even based on additional information about fill
problems in the area of the DGB. He testified that he still be-
lieved the NRC staff after the TMI accident was off chasing
issues to the detriment of the licensing process as he believed
in 1980. And, finally, he still believed that if it were not
for the intervenors, the plant could have been built and operating
in 1980, as he had previously stated in 1980. Howell, Tr. at

20970, 20989, 20994, and 20996.

169, Mr. Howell testified that he did not know if
the DGB inspection had accurately described a QA breakdown, and
stated he did not know if management failures were behind any of
the QA deficiencies noted in the DGB inspection report. 1d4. at

21013-18. Mr. Howell further stated he did not plan to inquire




into whether management failures of the past led to the QA

breakdown noted in the DGB Report. I1d. at 21021.

170. He testified that he still believed, as he
did in 1980, that Consumers was not obliged to disclose to the
NRC staff that its management agreed with Bechtel's Forecast 6

cost and schedule estimates. Id. at 21045-46, 21048,

171, Although Consumers has stated that its inten-
tion in bringing Mr. Howell into this position was to bring
greater senior management attention to the site, it appears that
now Mr. Selby will spend even less time focusing on Midland.
Howell, Tr. at 21137. Given that Mr. Selby is the senior
Consumers official who must ultimately ratify or approve all
final decisions on this project, this Board believes he should

be spending more, not less, time on Midland.

172. The NRC staff took the position that given
the current NRC controls, they did not see what, if any, difference
this top management reorganization would have on the Midiand
project. Harrison and Cook, Tr. at 21163.

173. This Board finds the placement of Mr. Howell
back in charge of the Midlana project is a step backward in terms
of instilling a proper attitude toward QA and NRC regulatory
requirements., We find that far from disavowing the problems and
management failures of the past, Mr. Howell maintains a keen

interest in defending these failures and blaming Midland's

problems on the NRC and the intervenors.
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D. Conclusion

174. We find the most probative evidence on Ms.
Stamiris' Contention 3 is a frank assessment of the quality of
the current management of the Midland project, including top
management such as Mr. Howell and Mr. Cook; remedial soils
managers, including Mr. Mooney, Mr. Schaub and Mr. Fisher; and

QA management, including Mr. Wells and Mr. Meisenheimer.

Consumers has continued, as in the past, to
place inexperienced individuals in these top management posts.
In addition, we find that the quality of top management for the
Midland project may have deteriorated since the last time we
reviewed Consumers' reorganization in 1980, with the restoration

of Mr. Howell to his former position.

175. We must agree with Cr. Landsman that given
the critical problems in the remedial soils area, it is only
with highly qualified managers, dedicated to high gquality
construction work and guality assurance principles, that Consumers
will be able to complete the soils work in accordance with NRC
regulatory reguirements and in a manner to protect the public
health and safety. We find the top management of Consumers, at

this time, does not satisfy that requirement.
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CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact and upon con-
sideration of the entire evidentiary record in this proceeding,

the Board makes the following Conclusions of Law:

(1) The guality assurance deficiencies set forth
in Part II and in Appendix A of the NRC staff's December 6, 1979
Order Modifying Construction Permits ("Modification Order")

were an adequate basis for the issuance of the Modification Order;

(2) Consumers made a material false statement in
the FSAR in that the FSAR stated that "all fill and backfill
were placed according to Table 2.5.9." This material false
statement, standing alone, is an adequate basis for the issuance

of the Modification Order:l—z-/

(3) We have no reasonable assurance that Consumers
is able or willing to complete the soils work at Midland in
accordance with regulatory requirements and in a manner to
protect the public health and safety. Our lack of such assurance

forms an adequate basis for issuance of the Modification Order;

(4) Consumers made material false statements to
the NRC in statements made to the NRC staff on March 10, 1982

and March 12, 1982 concerning the status of installation of the

1
ijCO Joint Consumers and staff Exh. 6.
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underpinning instrumentation. These material false statements

form an adequate basis for issuance of the Modification Order;

(5) Consumers deliberately violated this Board's
April 30, 1982 Order prohibiting soils work without prior
explicit approval from the NRC staff in excavating beneath the
deep Q duct bank and relocating a fireline withoit such prior
explicit approval and in the face of express NRC staff prohibitions.

These violations form an adequate basis for issuance of the
Modification Order;
(6) Intervenor Barbara Stamiris has prevailed on

all three contentions, including Contention Nos. 1, 2 and 3,
which challenge Consumers' ability to complete the soils work in
accordance with NRC regulatory standards and in a manner to
ensure the public health and safety. Therefore, Consumers'
failure to carry its burden on any one of the three contentions,

in and of itself, forms an adequate basis for issuance of the

(7) The Modification Order is sustained and Consumers
is hereby prohibited from conducting any construction activities

enumerated in that Modification Order prior to:

(a) Consumers' submission of an amendment
to its application for a construction permit seeking approval of

the planned remedial actions; and

(b) 1Issuance by the NRC staff of an amendment

to the construction permits authorizing such remedial actions.
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ORDER

In accordance with the Atomic Energy Act, as amended, and
10 C.F.R. 2.760, 2.762, 2.764, 2.785, and 2.786, it is hereby

ORDERED:

1. That the Modification Order dated December 6, 1979

be, and hereby is, sustained;

2. That this Board's April 30, 1982 Memorandum and
Order Imposing Certain Interim Conditions Pending Issuance of

Partial Initial Decision be, and hereby is, vacated.

It is FURTHER ORDERED that this Partial Initial Decision
shall be immediately effective as of the date of issuance and shall
constitute the final action of the Commission 45 days after
issuance thereof, subject to any review pursuant to the above

cited Rules of Practice.

Within ten days of service of this Partial Initial
Decision, any party may take an appeal to the Commission. Each
appellant must file a brief supporting its position on appeal
within 30 days after filing its Notice of Appeal (40 days if the
staff is the appellant). Within 30 days after the period has
expired for the filing and service of the briefs of all appellants
(40 days in the case of the staff), a party who is not an

appellant may file a brief in support of, or in opposition to,
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any such appeal(s). A responding party shall file a single,
responsive brief only, regardless of the number of appellant's
briefs filed.

THE ATOM1C SAFETY AND LICENSING
BOARD

Charles Beclhoefer, Chairman
Administrative Judge

Frederick P. Cowan
Administrative Judge

Jerry Harbour
Administrative Judge



