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Gentlemen:
Hearings on Long Island Lighting Company's motion for a
. . . . low power license for Shoreham are scheculed to begin tomorrow,
April 24, at 9:00 a.m. in Hauppauge, Long Island, pursuant to
an interlocutory Memorandum and Order of the Atomic Safety and
Licensing Board, issued on April 6, 1984 following motion, re-
sponses thereto and oral argument. On April 16, Suffolk County
and New York State filed joint requests for a stay of the hear-
ings ordered by that Memorandum and Order with the Licensing

Board and a joint motion for directed certification with the
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Commission. On April 19, LILCO and the NRC Staff responded.
In the afternoon of April 20, the Licensing Board issued a sec-
ond Order, declining to stay the commencement of the low power

hearings and declining to certify the matter.

Now pending before the Commission are the joint stay
request of Suffolk County and New York State and LILCO's oppo-
sition thereto, b;th filed before issuance of the Board's April
20 Order.

Because of the imminence of the scheduled commencement
of these hearings, their importance to LILCO, and the close
time intervals between recent papers in this matter, LILCO
wishes to ensure that the Commission is aware of all pertinent
papers in the event that it decides tc consider the County's
and State's joint request for a stay. Accordingly, you will
find attached copies of the following papers, all of which have
previously been served on other parties:1l/

1. Atomic Safety and Licensing Board, Memo-

randum and Order Scheduling Hearing on

LILCO's Supplemental Motion for a Low
Power Operating License (April 6, 1984);

i/ LILCO's initiating paper, its Supplemental Motion for Low
Power Operating License, dated March 20, 1984, has already been
served on the Commission and is not refiled here.
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5 Suffolk County/New York State, Joint Ob=-
jections . . . to Memorandum and Order
Scheduling Hearing on LILCO's Supplemen-
tal Motion for Low Power Operating Li~
cense (April 16, 1984) (Before the
ASLB);

3. Suffolk County/New York State, Joint Re-
quest . . . for Commission to Direct
Certification of Matters Addressed in
the "Joint Objections . . ." if Licens-
ing Board Fails to Vacate Such Memoran=-
dum and Order Promptly (April 16, 1984)
(Before the Commission);

4. LILCO, Response to Various Suffolk Coun-

ty/New York State Requests Dated April
16 and Received April 17, 1984 (April
19, 1984) (Before the ASLB);

S. LILCO, Response to Various Suffolk Coun-

ty/New York State Requests Dated April
16 and Received April 17, 1984 (April
19, 1984) (Before the Commission);
6. NRC Staff, Response to Joint Objections
of Suffolk County and New York State
- « . (April 19, 1984) (Before the
ASLB); and

: ASLB, Order Denying Intervenors' Motion
to Vacate Order (April 20, 1984).

The Licensing Board's April 6 Order merely permits the
commencement of hearings on whose record that Board will deter-
mine either that a basis has been laid for fuel loading and low
power operation at Shoreham, or that it has not. The Commis-
sion will surely review this matter at that time, with the ben-

efit of a factual record but still before any action has been



n
-
i
“
Bl
o)
vl
-
~
%
7
o~
w
e
7
-
—
-t

pearan

ap
:




Enclosure 1

UNITED STATES OF AMERICA CCOCKETED
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING/BOARD 23 Ag:39

B8efore Administrative Judges
Marshall E. Miller, Chairman
Glenn 0. Brignht
E1izabeth 8. Johnson

[n the Matter of Docket No. 50-322-0L-4

)
)
) (Low Power)
LONG ISLAND LIGHTING COMPANY ;
(Shoreham Nuclear Generating Plant, )
Unit 1) } April 6, 1984

MEMORANDUM AND ORDER SCHEDUL ING HEARING ON LILCO'S
SUPPLEMENTAL MOTION FOR LOW-POWER OPERATING L ICENSE

L]

On March 20, 1984, LILCO filed its Supplemental Motion for Low
Power Operating License. Suffolk County responded with its preliminary
views on scheduling in this matter on March 26, and submitted a
supplement to those views on March 30. The State of New York and the
NRC Staff filed their responses to the LILCO Motion on March 28 and 30,
respectively.

On March 30, 1984, via telephonic notice to the parties confirmed
by a written Order of the same date, we scheduled a conference of
counse! for the purpose of hearing oral arguments of the parties on "the
issues that had been raised by the parties in their filings, as well as

3 schedule for thair expedited consideration and determination." (Order
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at 1) New York State then filed a Motion, dated April 3, in which it
asked that the provision in our March 30 Order mandating "expedited
consideration and determination” of the issues in the LILCO Motion be
deleted as lacking in any valid basis.

The conference of counsel was held on April 4, 1984, in the NRC
Hearing Room at Bethesda, Maryland. Attorneys attending the conference
were:

W. Taylor Reveley, III; Anthony F. Earley and
Robert M. Rolfe for LILCO

Alan R, Dynner, Herbert H, Brown and
Lawrence Coe Lanpher for Suffolk County

Fatian Palomino for New York State
Edwin Reis and Rober{ Perlis for NRC Staff
LILCO's Motion asks us to‘qrant a lTow-power operating license to

its Shoreham Nuclear Power Station, pursuant to 10 CFR §50.57(c). [t
characterizes the present motion as "Supplemental" to the earlier motion
for a low-power license which ft had filed on June 8, 1983. In ruling
on that motion, the Licensing Board indicated that it had resolved all
contentions relevant to issuance of a low-power license for Shoreham in
LILCO's favor except for certain recently-admitted contentions regarding
reliability of diesel generators at the site. ("TDI's" or "TDI
diesels”, so called because of the manufacturer's name, Transamerica
Delaval, Inc.). No Tow-power license could be issued, that Board said,
"until such time as that portion of Suffolk County's recently admitted

emergency diesel generator contention may be resolved ‘n LILCO's favor,



at least insofar as necessary to support a finding of reasonable
assurance that Shoreham can be operated at levels up to five percent of
rated power without endangering the health and safety of the public.”
Long [sland Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
L8P-83-57, 18 NRC 445, 634 (1983). LILCO's Motion of March 20, 1984,

purports to show that the pending diesel issues related to high-power
operations need not be resoived prior to the granting of a low-power
license for Shoreham.
At the conference of counsel, counsel for LILCO indicated that the
TDIs are assumed not to operate in the accident analyses LILCO offers in
support of its motion (Tr. 20). Therefore, LILCO's counsel agreed with
the Board that no discussion df the TDI's possible or potential use in
an emergency would be relevant:
Licoy frames the i1ssues to be neard regarding its motion as one
major issue with three factors thereunder.
[ssue: Whether emergency power sources available are sufficient to
ensure public health and safety during low-power testing
-- one 20 megawatt gas turbine (deadline blackstart)

-= four mobile diesel engines (deadline blackstart)



-- calculations regarding the amount of time available
to react to certain evonts.1

Suffolk County argued against the LILCO motion. The County quoted
the "law of the case" -- specifically the statement made on the record
(Te. 21,631) by the original Licensing Soard in this matter that the
usefulness or effectiveness of the TDI's is uncertain. The County
pointed out that there is no qualified onsite AC power system at
Shoreham, and that General Design Criterion (GDC) 17 specifically
requires both an onsite and an offsite power system. Thus, the County
argued, LILCO's efforts to disregard the requirements of GOC-17 --
absent any petition for waiver thereof -- was nothing more than an
impermissible challenge to NRCyregulations.

The Staff believes that tgo regulations have to be read as a whole,
and that GOC-17 should be read in conjunction with our low-power 1icense
provision, 10 CFR §50.57(c). The Staff would thus view the requirements
for full-power activities (e.g., GOC-17) as not totallyv applicable when
the issue is whether low-power activities should be authorized.

i In regard to the time question, LILCO's stated position, supported
by affidavit, was that in the event of a loss-of-coolant accident
while the plant was operating at five percent power, plant
operators would have at least 55 minutes to restore coolant. The
same calculation, when performed without some of the
"conservatisms” that had been buflt fnto it, would show that
ooc:ltors Fed 110 minutes or three hours in which to restore
coolant,



New York State, as an interested state, argued that 10 CFR §2.758
which prohibits attack on the other regulations specifically prohibits
looking to the intent of a regulation rather than its explicit
requirements, as the Staff would have us do with GDC-17. In addition,
in its written response of March 28 it argued that LILCO had failed to
comply not only with DGC-17, but also with GOC's 4, 5, 18, 19 and with
10 CFR 50, App. 8.

A1l parties were heard on oral arguments by counse! regarding
LILCO's motion for low-power operations at the hearing held April 4,
1984, Extensive arguments on all aspects of the low-power motion and
the responses thereto enabled the Board to probe the underiying
reasoning of the diverse viewspresented by the parties. Based upon a
consideration of the LILCO Mot;OH and the facts alleged in its attached
affidlv1ts.z the matters contained in the responsive filings of the
other parties ind the arguments of counsel in depth, the Board concludes
as follows:

1. LILCO has made a sufficient preliminary showing to justify

holding a Section 50.57(c) limited hearing.’

2 Affidavits concerning the al!c?oc facts and expert opinion were
filed by Jack A. Notaro and William E. Gunther, Jr.; William G.
Schiffmacher; Or. Glenn G, Sherwood, Or. Atambir S. Rao and Mr,
Eugene C. Eckert; and William J. Museler.

3

10 CFR §50.57(c) provides:

(Footnote Continued)



2. The Board will be required to determine whether there is
reasonable assurance that the activities associated with
LILCO's request for a low-power license can be conducted
without endangering the health and safety of the public,
in the absence of resolution dy another licensing doard
of the emergency diese! generator contentions related to
full-power operation,

3. The provisions of Section 50.57 regarding low-power

operations must be read together with the requirements of

(Footnote Continued)

L]

An applicant may, %n a case whe & a hearing is held in
connection with a pending proceeuing under this section make a
motion in writing, pursuant to this paragraph (c), for an
warating license authorizing low-power testing (operation at
not more than | percent of full power for the purpose of
testing the facility), and further operations short of full
power operation. Action on such a motion by the presiding
officer shall be taken with due regard to the rights of the
parties to the proceedings, including the right of any party
to be heard to the extent that his contentions are relevant to
the activity to be authorized. Prior to taking any action on
such a motion which any party opposes, the presiding officer
shall make findings on the matters specified in paragraph (a)
of this section as to which there is a controversy, in the
form of an initial decision with respect to the contested
activity sought to be authorized. The Oirector of Nuclear
Reactor Ro?u ation will make findings on all other matters
specified in paragraph (a) of this section. [f no party
opposes the motion, the presiding officer will issue an order
pursuant to §2.730(e) of this chapter, authorizing the
Director of Nuclear Reactor Regulation to make appropriate
findings on the matters specified in paragraph (a) of this
section and to issue a license for the requested operation,
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soc 17% concerning emergency power needs for full-power

operations.

4, [f the evidence shows that the protection afforded to the
public at low power levels without the diesel generators
required for full-power operations, is equivalent to (or
greater than) the protection afforded to the public at
full-power operations with approved generators, then LILCO's
motion should be granted.

5. In making such determinations, the record should establish the
following:

[a) Assuming an accident such as a LOCA at five percent power,
how much time woyld plant operators have before emergency
core cooling -cs.nocossary. and

(5) Could such core cooling be supplied within that time.

6. An exbedited hearing should be held on the discrete fssues
described above, to the extent that such matters are reasonably

elevant to a low-power license.

GOC 17 requires that electric power systems as. ure that in the
absence of either the onsite or offsite power s stem,

(1) specified acceptable fuel design limits and design
conditions of the reactor coolant pressure boundary are not
exceeded as a result of anticipated operational occurrences
and (2) the core is cooled and containment integrity and ather
vital functions are maintained in tha event of postulated
accidents.



Authority for the issuance of low-power Ticenses is contained in 10
CFR §50.57(c), as described above. Motions for a low-power operating
license should be ruled on promptly, while decisions on full-power
issues not assocfated with such operations may be resolved at a later

tﬂll.s

In muling upon Section 50.57(c) motions, a clear distinction
must always be made between low-power operations and full-power
operations. At the threshold, the Board must consider and resolve the
question of whether the factual record arguably supports the requirement
of reasonable assurance that proposed low-power operations can be
conducted without endangering public health and safety.

In this case LILCO's motion requested approval for the following

activities: “»

(a) Phase [. fuel 1o¢diand precriticality testing;

(b) Phase [I: cold criticality testing;

(c) Phase [Il: heatup and Tow power testing to rated pressure/
temperature conditions [approximately 1% rated
power); and

(d) Phase [V: low power testing (1-5% rated power).

The original Licensing Board which issued a Partial [nitfal

Decision on September 21, 1983, decided a'l issues before it except that

Pacific Gas and Electric Company (Diablo Canyon Nuclear Power
Plant, Units | and 2), CLI-81-5, 13 NRC 361, 362 (1981).



-9 -

invalving the adequacy of the emergency diesel qonorators.6 That matter
remains pending in adjudicatory proceeding involving full-power
licensing being concurrently conducted by that Board. The jurisdiction
of these two boards is separate and independent, and the i1nstant
low-power proceeding is not intended to duplicate or relitigate the
massive record compiled in the extensive hearings preceding the issuance
of the Partial [nitial Decision,

Other licensing boards have considered the comparative risks
assocfated with low-power versus full-power operations. [t has been
noted that the Commission endorsed the general proposition that fuel
loading and low-power testing

“involve minimal risk to ghe public health and safety, in

view of the Timited power level and correspondingly 1imited

amounts of fission products and decay heat, and greater

time available to take any,necessary corrective action in

the event of an accident.”
[t has been held that the emergency planning measures required for
low=power licenses are not the same as those required for full-power
operation, but that the level of planning for a low-power license must

be sufficient to provide the same level of protection to the public as

LBP-83-.7, 18 NRC 445, 634 (1983).

Southern California Edison Company (San Onocfre Nuclear Generating
Station, Units 2 and 3), LBP-82-3, 18 NRC 61, 188, 190 (1982).



afforded by full compliance with the regulations at full-power
opcrltion.a

Without passing upon the ultimate merits of LILCO'S supporting
affidavits at this time, we observe that taken together they furnish
sufficient analyses and data to provide a preliminary record to justify
holding a Timited evidentiary hearing on matters in controversy
regarding 'ow-power operations,

The Affidavit of Jack A, Nataro and William E. Gunther, Jr.
describes in some detail the steps involved in each of LILCO's Phases |
through [V. The affidavit of William G. Schiffmacher lists and
describes all the normal and additional sources of offsite emergency AC
power available to support theyShoreham plant. The affidavit of Or,
Glenn G. Sherwood, Or. Ataubfr's. Rao and Mr, Eugene C. Eckert presents
the results of the affiants' review of postulated accidents and
transient events which must be accommodated by the Shoreham plant to
demonstrate compliance with NRC regulations (Chapter 15, FSAR). The
review specifically addressed the risk to public health and safety
during low-power operations, taking into account such factors as reduced
fission product inventory, increased time available for gperators to

take corrective or mitigating action, and the reduction in required

Pacific Gas and Electric Co. (Dfablo Canyon Plant, Units 1| and 2),
L8P-81-21, 14 NRC 107, 120-23 (1981). iil 150 another decision in
the same proceeding, .BP-81-5, 13 NRC 228 a (1981).
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capacity for mitigating systems at less than five percent of rated
power. [ncluded were findings as to the time in which lost AC power
would have to be restored to prevent exceeding the regulatory limits in
the event of a concurrent loss of cooling accident (LOCA). Lastly, the
affidavit of William J. Museler sets forth LILCO's commitment to effect
reactor shutdown in the event of hurricanes, tornadoes, earthquakes or
similar happenings, or of power transmission line or onsite backup power
problems,

In passing upon LILCO's motion, it is necessary to consider two NRC
rules together, and seek to harmonize them in order to reach a sensible
result and respect the purposes of both. GOC-17, as discussed abov0.9
contains requirements for fulltgpower operation regarding the absence of
either the onsite or offsite pénor system, [t also sets forth the
intent of assuring that fuel design limits and design conditions of the
reactor ;oo1ant pressure boundary are not exceeded by anticipated
operational occurrences, and that the core is cooled and containment
integrity and other vital functions are maintained in the event of
postulated accidents.

Thq GOC-17 requirements, which govern full-power operation, must be

read in light of the low-power operation provisions of Section

See footnote 3, pages 3-6, supra.



50.57(c).1° That regulation gives applicants the right to seek a
Tow-power license by a written motion, in cases where licensing
proceedings are pending but uncompleted. The very purpose of this
regulation is to permit motions for low-power operations where, as here,
the licensing proceedings are not completed because of pending hearings
on the satisfaction of all of the requirements of GOC-17, among others.
Looking at the provisions of GDC-17 is only the first step, not the
last or only step, as urged by the State of New York and Suffolk County.
[t is unreasonable to refuse to consider the terms of Section 50.57 as
applied to the reguirements of GOC-17. This is also true of the
findings required by subsection (c) of Section 50.57 on the matters
specified in paragraph (a) of'¢hat section "as to which there is a
controversy.” The operation o; the facility in conformity with the
rules and regulations of the Commission includes the possibility of
low=-power cperations equal to the full-power requirements of GOC-17,
provided that (as the Staff states), it can be found by the Board that
there is reasonable assurance that the low-power activities can be
conducted with the protection to th. public at least equal to the
protection afforded at full-power operations with the iporoved diesel

generators. The purpose of the limited evidentiary hearing established

10 See footnote 2, page 5, supra.
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by the Board is to determine whether or not there is such "reasonable
assurance.”
Although LILCO's motion for a low-power license could probably be

11 oon affidavits and

ruled upon without further evidentiary hearings
counteraffidavits, the Socard believes that the record would be more
complete by granting a limited evidentiary hearing on an expedited
dasis. The issues should only be those relevant to low-power operations .
as set forth abovo.lz There is no need to reinvent the wheel or to go
into a mass of nonrelevant matters. A very substantial record has
already been compiled by the Board which issued the Partial [nitial
Decision (18 NRC 445, supra). Any significant and relevant portions of
that record may be used in thtg limited motion hearing, provided that
such testimony or exhibits art‘spccifically identified in advance and
proffered in this proceeding.

The Board has also concluded that the taking of evidence on this
Section 50.57 motion should be upon an expedited basis. That section
itself contemplates prompt action on the motion, prior to the conclusion
of the pending evidentiary hearings. The nature of and the risks

associated with low-power operations are significantly different from

1 Pacific Gas and Electric Company (Diablo Canyon Nuclear Power

Plant, Units 1 and 2), CLI-81-5, 13 NRC 361 at 362 (1981).
12
[
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full-power operations. Where the construction of any large electric
generating facility has been substantially completed and it is ready for
testing, it would make no sense not to rule speedily and expeditiously
on motions for low-power activities. Expedited proceedings do not
prejudge the issues, as the decision on the motion can go either way
depending upon the quality of the relevant evidence adduced by the
parties. But no party has a right to delay for its own sake, or to
engage in dilatory practices. The motion of the State of New York
objecting to expeditious consideration, filed on the date of arguments
(April 4, 1984), is denied.

Even in cases where power plants have not been completed, licensing
proceedings should de conducteq expeditiously. The Commission has

published a Statement of Policy on Conduct of Licensing Proceod1ng .

CLI-81-8, 13 NRC 452 (1981) to aid licensing boards in expediting
hearings. Therein, the Commission said that
“the actions consistent with applicable rules, which may be
taken to conduct an efficient hearing are limited primarily
Dy the good sense, judgment, and managerial skills of a
presiding board which is dedicated to seeing that the process
moves along at an expeditious pace, consistent with the
demands of fairmess." [d. at 453,
Qur own Rules of Practice also permit the use of expedited
procedures. For example, 10 CFR §2.711 gives a presiding officer the
power to reduce established time limits when there is good cause for so

doing, and §52.118 gives him all powers necessary "“to conduct a fair and
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impartial hearing according to law, to take appropriate action to avoid
delay, and to maintain order."

The Commission has also said that "as a general matter when
expedition is necessary, the Rules of Practice are sufficiently flexible
to permit it Dy ordering such steps as shortening -- even drastically in
some circumstances -- the various time limits for the party's filings

and Timiting the time for, and types of, discovery." Metropolitan

Edison Company (Three Mile [sland Nuclear Station, Unit No. 1)
CLI-82-32, 16 NRC 1245, 1263 (1982).

Schedul i ng
The Board heard the opinions of all the parties upon scheduling of

any hearing which might be heM{. LILCO suggested a time frame in which
testimony would be filed by alf the parties cn April 17 or 19, 1984, and
hearings would commence or April 24, Hearings on this motion, LILCO
submitted, should last no more than one week (Tr, 99-101). The NRC
Staff stood by the suggested schedule that it had presented in its
written response (at footnote 3, pages 5-6): that LILCO's testimony
should be filed on April 13, the testimony of the [ntervenors and the
Staff on April 23, and the hearing itself should commence by the end of
April (Tr, 106-08). Suffolk County proposed a schedule which would
include a lengthy discovery period to permit exploration of "a plethora
of new, substantive, factual issues" (Tr, 114-17)., DOiscovery, according
to Suffolk County's proposed schedule, would continue through May 30,

Specification of issues would be on June 15, responses thereto on
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June 25, and prehearing conference on July 5. After submission of
testimony on July 20, hearing would commence on August 5§ (Tr. 113-14),
The Board considered the suggestions in Tight of the issues as we
have framed them. We exercise our judgment on scheduling in accordance
with our decision above. We find that the expedited schedule set forth

below will not prejudice any party to this proceeding.

Date Event
April 6-16, 1984 Discovery

April 19, 1984 NRC Staff supplemental SER
April 20, 1984 All direct written

testimony filed

April 24-28, Hearing
30 througnh May S, ‘{984

No further adjudicatory heariné days will be scheduled in this matter.

Discovery shall be Timited to documents and depositions. We expect
the parties to exercise the maximum cooperation in this regard. All
prefiled written testimony must be in question/answer format. Testimony
filed April 20, including that for Judge Johnson, shall be sent to the
S8ethesda Office. All filings shall be hand delivered or expedited
delivery, and no additional time shall be allowed for mailing. All
f11ings shall be in the hands of the Board not later than 3:30 p.m. on
the date due.

Parties to this proceeding are reminded that they have an

affirmative duty to promptly inform the Board of any and all changes fin



circumstances which might impact upon our hearing on the issues before
it.

Standards of practice have been established by the Commission
governing the "appearance and practice in adjudicatory prococdings.“13
The Rules of Practice expressly provide that parties and their
representatives "are expected to conduct themselves with honor, dignity,
and decorum as they should before a court of law" (1d.). Counsel and
parties have always conducted themselves with propriety and decorum in
the past, and the Board is confident that orderly and expeditious
procedures will continue to be followed.

Hearing will commence at 9:00 a.m., local time, on Tuesday,

April 24, 1984 at Courtroom 1, State Office Building, Veterans Memorial

Highway, Hauppauge, New York 11787,

13 10 crr §2.713.



This decision was fully participated in by Judge El{zabeth B.
Johnson, who concurs in the foregoing Order but was unavailable to sign
it when issued.

THE ATOMIC SAFETY AND LICENSING BOARD

thé !!QEE é" ?

. Br ‘
ADMINISTRATIVE JUDGE

,
aré ii !. M“Cl’. Céimn

a
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland

this 6th day of April, 1984, -
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Before the Atomic Safety and Licensing Board

In the Matter of

Docket No. 50-322-0L-4
(Low Power)

LONG ISLAND LIGHTING COMPANY

(Shoreham Nuclear Power Station,
Unit 1)

N Nt S Nl Sl o St St

JOINT OBJECTIONS OF SUFFOLK COUNTY AND THE STATE OF NEW YORK
TO MEMORANDUM AND ORDER SCHEDULING HEARING ON LILCO'S
SUPPLEMENTAL MOTION FOR LOW POWER OPERATING LICENSE

) 4 Summary of Objections

Pursuant to 10 C.P.R. Section 2.75la(d) Suffolk County and
the State of New York hereby object to the Licensing Board's
Apézl 6, 1984 Memorandum and Order Scheduling Hearing on
LILCO's Supplemental Motion for Low Power Operating License
(the "Low Power Order"”), which was served April 9, 1984. The
County's and State's specific objections are summarized as

€ollows:

A. The Low Power Order cstablishes a uchedule for a
hearing on LILCO's Cugpplemcntal Mction for Low Power Operating
License, filed on March 20, 1984 ("LILCO's Low Power Motion").

4o TOS50



Such a hearing is not permitted under the NRC's regulations.
LILCO is attempting to obtain a license to operate Shoreham
without any onsite AC power system, as required by General
Design Criterion 17 of 10 C.F.R. Part 5C, Appendix A. LILCO's
Low Power Motion therefore is an attack on the regulation, in
violation of 10 C.F.R. Section 2.758. LILCO has not sought a
waiver of the provisions of GDC 17 pursuant to the procedures
of Section 2.758. Because LILCO's Low Power Motion violates
NRC regulations, no hearing thereon may be held, the Board's
Low Power Order must be vacated, and LILCO's Low Power Motion

must be dismissed.

B. The expedited 29 Aav erhedule for the low power pro-
ceeding set by the Board in the Low Power Order is arbitrary
and deprives the County and the State of due process of law.
LILCO's Low Power Motion raises a host of detailed factual
issues concerning the reliability of the LILCO offsite AC power
system. That system is comprised of multiple, interconnecting
parts, including mobile diesels, gas turbines at several loca-
tions, transmission lines, anq interconnections with the New
Yor' Power Pool and the New England power grid. To prepare for
a hearing on LILCO's unprecedented low power proposal, the
County and State must: (i) retain additional expert consul-

tants: (ii) conduct discovery (through requests for documents,



depositions, and site visits) to understand precisely the
details of the LILCO proposal: (iii) conduct independent
studies and analyses of the LILCC proposal to test its
reliability: (iv) review and analyze documents obtained by dis-
covery from LILCO and the NRC Staff, depositions, and the Staff
SER: (v) prepare direct testimony to document the results of
the County and State experts' reviaw and work: and (vi) prepare
witnesses for examination at the hearing and prepare for cross-

examination of LILCO's and the Staff's witnesses.

The Board's schedule is grcossly inadequate. The Board
allowed a total of 9 days for all discovery (items (i), (ii)
and (ii1) above), 4 days to prepare direct testimony (items
(iv) and (v) above), and 4 days to prepare witnesses for trial
and to prepare cross-examination (item (vi) above). On its
face, this schedule Adeprives the County and the State of due
rrocess of law. The necessary preparation cannot possibly be
coéplo:od in such a short period, a period which includes only
11l week days., Palm Sunday, Good Friday, Easter, and Passover as

well.

The Board provides no justification for its expedited
schedule. Neither LILCO nor the Staff, both of which urged un=-

realistically short schedules, explained why such extreme



expedition was required. In contrast, the County and the State
of New York provided detailed unrebutted explanations of why
such a schedule would cause them severe prejudice. Thus, there
was no rational basis upon which the Board could fairly adopt

its schedule.

Accordingly, the Board should immediately vacate the Low
Power Order. If the Board fails or refuses to vacate the Low
Power Order, the Board should immediately stay the Low Power
Order and certify these issues to the Commission for its prompt
decision. If the Board rules against the Joint Objections,
such ruling and the Low Power Order should be refarred forthe
with to the Commission and the Low Power Order should be stayed
pending a determination by the Commission. By service of these
Objections on the Commission, the County and the State are re-
questing the Commission to direct the certification of these

Lssues to it.

There are compelling reasons for the Commission to review
immediately the Low Power Order. First, the LILCO Low Power
Motion is the firet time in nhistory that a nuclear plant i»s
proposed to be operated without any oneite AC power system -~ &
radical departure from NRC regulations. The Licensing BoarA
Wae in this unprecedented case asserted the authority to



eliminate the requirements of GDC L7, where no exception to or
saiver from those requirements has been requested pursuant to
Section 2.798. The Commission should provide its guidance at
the outset whether such & scheme merits even the most prelimi-

nary consideration.

Second, the unjustified schedule adopted by the Board pre-
cludes an adequate hearing for Suffolk County and New York
State, and represents a radical departure from schedules
sstablished (n other proceedings. This schedule suggests that
fairness and public safety are being sacrificed to ald LILSO in
addressing ite severe financial ALfficulties. The Commission
should iteelf rule on whether this procesding on & unique
License application, which permits & total of 17 days from the
opening of discovery to the hearing, is unfair and denies the
County and the State due process of law.

Finally, as detailed in Part II, the events leading %o the
Low Power Order are highly unusual and suggest the possihilisy
3f the successful personal intervention of Chairman Palladine
to influence the quasi-judicial licensing procesdings. The
County and the State believe that the shadow cast on the
fairness of this procesding by these events can be Lifted, if
at all, only Lf the Commission takes charge and vacates the Low
Power Order.



II. [actual Background

1. On January 27, 1984, Suffolk County filed with a
Licensing Board contentions challenging the adequacy of the
onsite emergency power system at the Shoreham nuclear plant «-
namely, three emergency diesel generators ("EDGs") manufactured
by Transamerica Delaval, Ine. ("TDI"). See Suffolk County's
Motion to Admit Suppiemental Diesel Generator Contentions
(January 27, 1984). These contentions, contending that the
EDGe are over-rated and undersized, poorly designed, inade-
quately manufactured, and not constructed in accordance with
the gquality assurance requirements of the NRC regulations, sup~
plemented and subsumed existing Suffolk County EDG contentions
Limited to the iLssues of cracked cylinder heads and excessive

vibration.

2. LILCO opposed admission of the EDG contentions, and
inatead urged that the Board litigate the adequacy of selected
components of the EDGe in the sole context of fuel load and low
power testing. See LILCO's Response to Suffolk County's Motion
to Admit Supplemental Diesel Generator Contentions (February 7,
1984) . LILCO argued firet, that at low power operation of
fhoreham only one EDG at well below its power rating would be
nesded in the event of a LOCA during loss of offsite electric



power, ané seccnd, that LILCO's offsite AC power system was so
reliable that ‘ess stringent requirements should apply for the
adequacy of the onsite AC power system. As evidence of the
reliability of its offsite AC power system, LILCO referred to
(a) LILCO's interconnection capacity with the New York Power
Pool and with the New England power grid, (b) the four 138 KV
circuits and three 69 KV circuits supplying offsite electric
oower to Shoreham, (c) the availability to Shoreham of power
from ten gas turbines at Holtsville, (4) other offsite gas tur-
bines east of Shoreham, and (e) a 20 megawatt gas turbine to be

installed at Shoreham (but not qualified for nuclear service).

3. The NRC Staff supported the admission of the County's
new EDG contentions and opposed LILCO's arguments that
"enhanced"” cffsite power could substitute for deficient onsite
AC power. See NRC Staff's Response to Suffolk County's Motion
to Admit Supplemental Diesel Generator Contentions (February
14, 1984). The Staff stated:

In view of the past fauits and failures in
these [TDI] engines, the relationships
between parts and soundness of the design,
manufacture, and guality assurance process
for the machine as a whole must be examined

before consideration of the diesels could
lead to any license for Shoreham.

Id. at 12. Further, the Staff would give no credit to LILCO's



offsite power system, including the gas turbines located at
Shoreham, because "General Design Criteria 17 requires an inde-
pendent, redundant and reliable source of on-site power."
Ibid., footnote 7 (Emphasis added). The Staff indicated that
it takes "no position upon whether applicant, upon a proper
technical analysis, could or could not support an application

for an exemp:tion to allow it to go to low-power absent reliable

safety-grade diesels.” Ibid. (Emphasis added).
4. The Staff's position that no license could be issued

£or Shoreham without an adegquate onsite AC power system -- here
the TDI EDGs -- was publicly stated by Messrs. Harold Denton
and Darrell Eisenhut at an open meeting between the Staff and
the TDI owners group on January 26, 1984. Mr. Denton stated:
(Wle are not prepared to go forth and
recommend the issuance of new licenses on
any plant that has Delaval diesels until
the issues that are raised here today are
adequately addressed.
Meeting transcript at 8. Those issues included the numerous
serious problems with TDI diesels at Shoreham and other

facilities and significant gquality assurance deficiencies at

TDI. Mr. Eisenhut added that "prior to licensing, even a low

power license,"” the Staff must have confidence that the TDI

diesel problems have been solved. Meeting transcript at 95-96

(Emphasis added).



S. On Fa2hruary 22, 1984, the Licensing Board held a con-
ference of parties. LILCO reiterated its arguments for a low
power license based upon the supposed reliability of its
“"enhanced" offsite AC power system together ith the TDI onsite
EDGs. The Licensing Board then issued an oral order admitting
the first three EDG contentions (but not the contention on
quality assurance) and setting a schedule for litigation. Tr.
21,611 et seg. The Board held:

Based on what we have before us now, there

is no basis to proceed towards litigation

that could possibly lead to a low power

license in advance of a complete litigation

of Contentions 1, 2 and 3.
Tr. 21,615. The Board specifically did not preclude LILCO from
making other proposals for a low power licensa meeting the
standards of 10 C.F.R. Section 50.57(¢c), including seeking a
waiver of NRC regulations under 10 C.F.R. Section 2.758,

But whatever LILCO would propose, it would

have to meet our present finding, that

unless we consider Contentions 1, 2, and 3

on the merits, we do not presently have

reasonable assurance that the TDI diesel

generators can reliably be depended upon to

start and generate electricity.

Tr. 21,817. In short, whatever LILCO might propose must not

rely at all upon the TDI EDGs for any onsite emergency power.



The Board also stated that any new proposal by LILCO for a low
power license must show how any proposed power sources meet all
applicable regulatory requirements, including seismic qualifi-
cation, or where such regquirements are not met, why an exemp-
tion or waiver should be granted under Section 2.758. See Tr.

21,632.

6. The Licensing Board's February 22 order clearly stat-
ed that, short of a new acceptable proposal from LILCO meeting
the requirements set by the Board, litigation of the EDG con-
tentions was a prerequisite to a low power license for
Shoreham. Tr. 21,615. The schedule for that litigation pro-
vided for a conference of the parties on May 10, after a dis-
covery period of about two months, to determine subsequent pro-
cedures.l/ Tr. 21,623. Hence, the hearing would be unlikely
to start before June, and a decision could not be expected

before the Fall at the earliest.

1/ Suffolk County and the State of New York have since re-
gquested an extension of that schedule becaus:2 most
documents requested by the County during discovery have
not been produced. See Joint Objections of Suffolk County
and the State of New York to Board's Oral Order of
February 22, 1984, and Request for Revision Thereof (April
10, 1984).
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7. According to a memorandum dated March 20, 1984, from
NRC Chairman Palladino to the other NRC Commissioners (the
“Palladino Memo," Attachment 1 hereto), on March 9, 1984, the
NRC staff notified the Commissioners of "potential licensing
delays” of 9 months for Shoreham. The "delays" no doubt
referred to the estimated time for the litigation of the EDG
contentions, since the duly established Licensing Board had
ruled that unless and until a favorable decision for LILCO was
provided on those contentions, no low power license could be

issued for Shoreham.

8. The Palladino Memc, which followed reports in Newsday
(February 24, 1984) that LILCO's chairman had met with the NRC
Commissioners, stated that on March 16 Chairman Palladino had
met with members of the NRC Staff, including lawyers and "Tony
Cotter"” (B. Paul Cotter, Jr., the NRC's Chief Administrative
Judge), to discuss the “"delay” in the licensing of Shorehanm.
Thé'Memo proposed that in order to “reduce the delays at
Shoreham” the Commission should “"consider a proposal from 0OGC
(Office of General Counsel] for an expedited hearing on the
diesel problem, or proposals for other possible actions so that
at least a low power decision might be possible while awaiting
resolution of the emergency planning issue. I have asked the

0GC to provide a paper on this subject soon."

- X} -



9. Also on March 20, 1984, LILCO filed with the
Licensing Board a proposal for a low power license, styled as a
Supplemental Motion for Low Power Operating License (March 20,
1984) ("LILCO's Low Power Motion"). There LILCO made essen-
tially the same arguments for a low power license that the
Board had previously rejected, except that LILCC added that it
also intends to install at Shoreham four mobile diesel genera-
tors, not gualified for nuclear service, to further "enhance"
the AC electric power system. Several affidavits were attached

Lo the Motion.

10. ©On March 22, the secretary to the Licensing Board's
chairman telephoned the County's counsel to suggest a telephone
conference to discuss when the parties would be prepared to
respond to LILCO's Low Power Motion, and it was agreed that
preliminary views on scheduling would be submitted by the
County by Monday, March 26. The State of New York and the NRC
Staff indicated that their preliminary views would be filed by

March 30.

11. On March 26, 1984, the County filed Suffolk County's
Preliminary Views on Scheduling Regarding LILCO's New Motion
(the "County's Preliminary Views," a copy of which is Attach-
ment 2 hereto). The County's Preliminary Views made the

following major points:



(a) The County requires more than the normal ten-day
period to respond to LILCO's Low Power Motion,
because it raises many new, complex, factual
issues. To respond the County must retain
appropriate experts to analyze those issues.

See the County's Preliminary Views at 1-4.

(b) Analysis of those factual issues will first
require the County to obtain substantial infor-
mation through informal discovery. See the

County's Preliminary Views at 4-6.

(¢) Additional time is required to address regulato-
ry legal issues. See the County's Preliminary

Views at 7.

(d) A number of threshold issues should be addressed
before the merits of LILCO's Low Power Motion
should be considered, including: (i) the Motion
does not meet the criteria enunciated by the
Licensing Board on February 22 for a new low
power proposal, because it does not state how it
meets regulatory requirements or why a waiver
therefrom should be granted; (ii) the Motion

relies uponr power sources located at the
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Shoreham site which are not seismically
qualified, as required, but LILC( has sought no
waiver of the seismic reguirements:

(iii) contrary to the Board's February 22 order,
the Motion appears to rely upon the TDI EDGs:
(iv) LILCO's arguments for referral or cer-
tification of its Motion to the NRC
Commissioners contain false and misleading as-
sertions which the County wishes to contest: and
(v) LILCO's Low Power Motion is such a radical
change from LILCO's initial June 8, 1983 motion
for a low power license that it should be
treated as a new application. See the County's

Preliminary Views at 8-12.

The County regquested a conference of counsel for all parties to

discuss all of the procedural matters affecting the EDG litiga-

tion and LILCO's Low Power Motion.

12. ©On March 28, 1984, the State of New York filed its
preliminary views on LILCO's Low Power Motion. See Preliminary
Views of Governor Cuomo, Representing the State of New York,
Regarding LILCO's So-Called Supplemental Motion for a Low Power

Operating License (Attachment 3 hereto). The State supported



the views expressed by Suffolk County and urged that LILCO's

Motion be summarily dismissed.

13. On March 29, 1984, the NRC Staff held an open meeting
with LILCO to discuss LILCO's Low Power Motion: a transcript
was made of the meeting. At that meeting LILCO expressly stat-
ed that the 20 MW gas turbine and the four mobile diesel gener-
ators being i<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>