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SUPPLEMENTAL CONTENTION OF JOINT INTERVENORS
1

r

Joint Intervenors hereby respectfully submit the following
,

Supplemental Contention:
i

The applicant is not financially qualified to ,

; construct and operate the plant to which it is '

committed by this application. The applicant
'

cannot show that it has the funds necessary, or
has reasonable assurance of obtaining the funds
necessary, to operate the Callaway nuclear plant
with safe ty.

In support of this contention, Joint Intervenors submit the

following:
1
.

1. The Financial Qualifications Rule
,

Pursuant to 10 C.F.R. 2.104(c)(4), the scope of issues I

that can be raised in an operating license hearing includes:

Whether the applicant is technically and finan-
cially qualified to engage in the activities to be
authorized by the operating license in accordance
with the regula tions of this chapter . . .

See also 10 C.F.R. 95 50.40(b), 50.57(a)(4). To obtain an
,

operating license, an applicant must submit to the NRC "informa-

tion sufficient to demons tra te to the Commission the financial
qualifications of the applicant" to carry out the activities for

h] h
_ _ - - _ _ _ - - - - - -



1

1-
.

which the license is sought. 10 C.F.R. f 50.33(f). This infor-

mation includes a demonstration

that the applicant possesses the funds necessary
to cover the estimated operating costs or that the
applicant has reasonable assurance of obtaining
the necessary funds, or a combination of the two.

Id. More specifically, the operating license applicant mus t

show that it

possesses or has reasonable assurance of obtaining
the f unds necessary to cover the es tima ted cos ts
of operation for the period of the license or for
5 years, whichever is greater, plus the estimated
costs of permanently shutting the facility down
and maintaining it in a safe condition.

Id. Ordinarily, it is sufficient to show that an applicant can

obtain the necessary funds to operate the plant for the first

five years of operation, plus the estimated costs of permanent

shutdown. 10 C.F.R. Part 50, Appendix C, @ I.

The establishment of adequate financial qualifications by a

utility is essential to a finding that a nuclear plant can and

will be operated safely during its life. As the Licensing Board

recognized in Cleveland Electric Illuminating Co. (Perry Nuclear

Power Plant, Units 1 & 2), LBP-81-24, 14 NRC 175, 196 (1981):

The current rule has an important purpose. It is
possible for an applicant to scrape by financially
during the construction stage. That is, due to
unanticipated cost increases and backfit require-
monts, it might ba re ly manage to complete
construction. If it does just scrape by, then the
company's financia l straits could interfere with
its sound judgment in safety matters. Safety
measures that might be taken by a financia l ly
healthy company might not be taken.

Thus, the financial health of a utility is integrally related to

its ability to operate a plant safely.
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2. The Applicant Is Facing Serious Cash Flow Problems
Which Could Prevent the Applicant From Spending
For Necessary Or Desirable Safety Features, And
Could Interfere With Its Judgment In Safety Hat-
ters. Safety Measures That Would Be Taken By A
Financially Healthy Company could Not Be Taken By

the Applicant, For Lack of Funds.

Union Electric is a very, very sick company, entirely

dependent upon tenders and investors to supply the cash needed

to ope ra te the company, pay in teres t on outs tanding debt, and

pay dividends on the stock. The erosion of investor confidence

which is reflected in, and accelerated by, the recent publica-

tions and ratings of investment advisers, will push the company

closer to the brink of disas ter each day. Under such circum-

stances, neither this Commission nor the public can have confi-

dence that management will be able to exercise sound judgment

with respect to the making of expenditures for safety features.

A. Union Electric is entirely dependent upon the investment

community (lenders of money and purchasers of stock) to provide

the cash to operate its plant, pay interest on outstanding debt

f rom day to day, and pay dividends. E. F. Hutton's review of 96

major electrical utilities, February, 1984, shows that AFUDC (a

fictitious revenue receipt) constituted 105% of Union Electric's

total earnings, according to what was then the latest available

income s ta tement from the company. This was the sixth highest

of all the utilities studicd. As E. F. Hut ton s ta tes , "since

AFUDC is a non-cash item, in those instances where it represents

a large portion of reported earnings, it can be construed as

symptomatic of poor earnings quality and can indicate a cash

3



.

flow problem." If the entire earnings of the company (and more)

are represented by a fictitious revenue entry, it is clear that

the company is borrowing money (or se11ing stock, diluting

equity) just to stay afloat. As nearly as Joint Intervenors can

determine, the company has been dependen t upon the inves tmen t

community to produce the cash needed to pay dividends for at

least two years, and perhaps three or four years. The company

acknowledged in its stock prospectus of November 15, 1983 that

subs tan tially all of its earnings in 1983 and 1984 will be

provided by AFUDC (p. 6).

The company will con tinue to be dependent upon external

sources of funds for at least all of 1984, and probably 1985 and

1986. Even if (an unlikely hypothesis) Union Electric should
.

move ahead swif tly and s teadily to bring Callaway on line in

.

early 1985, it is by no means clear that all of the cost of

Callaway would then go into the rate base, and start generating
1
'

rea1 do1lar revenues. Much of the cost could be excluded,

because of the horrendous cos t over-runs. Much of it could be

excluded on the ground tha t Callaway provides a great dea l of

excess capacity.

Further, the company has itself proposed that its requested

70% rate increase be phased in over a period of five years, thus

delaying recovery of allowable costs, and further aggravating

the cash flow problem.

In short, Union Electric is going to be heavily dependent

upon external sources of funds for at leas t a year or two, and
,

!
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probably more. The company acknowledged in its stock prospectus

of November 15, 1983 that, until Callaway is included in the

rate base (apparently in its en tire ty), all of the company's

cash requirements for cons truc tion and paymen ts on long-term

debt and preferred stock would have to be obtained from external

sources, and that "no assurance can be given that such required

funds can be obtained" (page 6). The 1983 Annua l Repo r t (Feb-

ruary 24, 1984) indicates that this situation has not improved.

B. Those external sources of funds may not be readily

available, for several reasons.

First, the company has acknowledged in its Form 10-K for

the fiscal year ended December 31, 1982 that it is subject to

financing restrictions which may restrict the issuance of bonds

in 1984:
Financing Restrictions. Under the most re-

strictive earnings test contained in the Company's
Indenture of Mortgage and Deed of Trus t ("M o r t -
g'a g e ") relating to its First Mortgage Bonds
( Bonds"), no Bonds may be issued (except in ce r-
tain refunding operations) unless the Company's
net earnings available for interest after depre-
ciation (the amount of AFC and other net non-
operating income which may be included in such net
earnings being limited to an amount not in excess
of 10% of the portion of such ne t earnings which
does not constitute net non-operating income) for
12 consecutive months within the 15 months pre-
ceding such issuance are at least two times annual
interest charges on all Bonds then outstanding and
to be issued (all calculated as provided in the
Mortgage). Such ratio for the 12 months ended
December 31, 1982 was 2.26, which would permit the
Company to issue an additional $126 million of
Bonds (13 1/2% annual interest rate assumed). The
earnings test referred to above may res trict the

-

issuance of Bonds in 1984 unless sufficient rate
- relief is received. See " Rates" for discussions
of rate increase reques ts pending - 'in Missouri and
Illinois. The Company's Articles of- Incorporation
restrict the Company from selling Preferred Stock

5
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unless its net earnings for a period of 12 con-
secutive months within 15 months preceding such
. sale are at least two and one-ha l f times. the
annual dividend requirements on its Preferred
Stoch then outstanding and to be issued. Such
ratio for the 12 months ended December 31, 1982
was 4.69, which would permit the Company to issue
an additional $288 million stated value of
Preferred Stock (12 1/2% annual dividend rate
assumed). Certain other financing arrangements
require the Company to obtain prior consents to
various actions by the Company and its subsidi-
aries, including any future borrowings by the
Company and its subsidiaries, except for permitted
financings such as unsecured short-term borrowings
(subject to certain conditions) and the issuance
of additional Bonds.

Second, creditors and investors may be slow to put any more

money into this company. The investment community has belatedly
recognized that Union Electric is not a sound in ves tmen t. For

example Standard & Poor, in its March 28, 1984' Outlook, put

Union Electric in the lowest tier of electric utilities, .in

terms of soundness of inves tment, classifying it as a utility'
"with nuclear exposure and problems." Standard & Poor did not

recommend the purchase of Union Electric stock.- Public Utili-

ties Fortnightly in its January 19, 1984 issue warne'd that even

in 1983 those utilities with heavy nuclear construction nad lost

the confidence of the investing community, and their stock price

had plunged 27% relative to.the price of the: electric utilities

with no nuclear construction, since the beginning: of 1983.

Value Line of January 2 7., 1 9 8 4 noted that prospects for payout

increases are below average, and . that only the "more.-venturesome -

might find the stock of interest at the recen t- price." ~

A survey -of 75 utilities by Salomon Brothers, printed.in
the December 5,1983 issue of Forbes, rated Union Electric as
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one of the only five with an earnings quality grade as low as D.
'

The E. F. Hutton study of 96 electric utilities referred to

above, in February,1984, reported that Union Electric's ra tio
of stock price to book value per share was .78, down from .87 at

the end of 1982 (see Union Electric Annual Report for 1982), .t nd

thirteenth lowest in the 96 utilities studied. Of those thir-

teen, three have cancelled nuclear power plant construction

projects late in the coristruction cycle recently (Cincinnati Gas
& Electric, Dayton Power & Light, and Public Service Company of

Indiana); one is General Public Utilities, proud owner of Three

Mile Island; five others are generally conceded to be in sub-

stantial trouble, with the probability that commercial operation

of their nuclear plants under construction is unlikely (Con-
sumers Power Co., Long Island Lighting Co. , Public Service

Company of New Hampshire, United Illuminating Co., and Middle

South Utilities); and two others (Toledo Edison and Portland

General Electric) were denied full recovery of the cancellation

costs of cancelled nuclear plants. The only other company

reported to have a lower ratio of price-to-book value is

Rochester Gas & Electric, which is a substantial participant in

the Nine Mile Point nuclear plant (on which Lilco has already

defaulted), and which has had considerable difficulty with its

nuclear operations. In short, the investment advisors are re-

porting that the inves tors have already recognized that Union

Electric is one of the thirteen worst investments in the elec-
tric utility industry.
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By the middle of April,1984, the ra tio of stock price to
book value had slid all the way down to .73, as the precipitous

,

decline continues. S t. Louis Business Journal, April 16-22,
,

1984, p. 19.

As a result, the company is in a precarious situation.

Unless everything works out exactly right for the company, the

company will face insolvency. The company's continued survival

depends upon all of the following:

1. Commercial operation of Callaway I in 1985.

2. Favorable rulings by the Missouri Public Service

Commission that all or nearly all of the money spent to build

Callaway was prudently spent, and is allowable as a part of the

rate base.

3. Favorable decisions by the Missouri Public Service

Commission that the entire plant is needed, and no part of-it is

to be excluded from the rate base as representing excess

capacity.

4. Decisions by the Missouri.Public Service Commission

granting a very high rate of return, sufficiently high'to enable

such a - weak company to continue to attract in ves tors , notwith-

standing the fact that electric utilities generally are not

granted such high rates of return.

5. Avoidance of any serious operating problems at the

plant, or lengthy outages.

6. Maintenance of an upward trend in annual kilowatt hour

. sales, notwiths tanding the tendency of consumers to restrict

consumption when hit with a 70% rate hike.

8
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i If the date of commercial operation is delayed, AFUDC will
,

continue to represent all or most of the earnings until the

plant does go into the ra te base, and extensive borrowing will

continue to be required; to tal cons truction cos ts (including

financing costs) of the plant will continue to escalate; and

investor confidence will be further eroded.

If all or a substantial portion of Callaway is determined

to constitute excess capacity, the Public Service Commission-
:

will presumably not allow the company to earn a return on that '

portion. Inasmuch as financing costs-continue, and must be paid

from some source, there will be continued pressure to obtain ,

money from external sources.

It is highly doubtful that the company will obtain the rate

relief needed to meet the cash flow needs. The company. i tse l f

has asked that its ra te increase .be phased in over .five- years.

If any operating problems should develop in that period, the
.

later portions of the phased-in ra te increase would be jeopar-

dized. Further, Value Line of January 27, 1984, predicts: "The |

authorities wil1- likely -scale down the request."

Serious problems have befallen many other nuclear power

plants, such as the need to. replace steam generators, or' .to

conduct cetrofitting required by_the NRC.- Such a ' development at' .

' Ca l la way would place ' a : strain upon the company which its'
,

financial resources could' not withstand. Even a shutdown' for a -

subs tan tia l period requires the purchase of' replacement power,.

and the expense'of that replacement power would not be recovered

9
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from the consumers if it is found by the Public Service Commis-'

sion to result from fault of the utility.

Any reduction in kilowatt hour sales would have a serious

impact upon the cash flow at Union Electric. In the last ten

years Union Electric's annual sales increases have fallen from

an average of 6.7% per annum (1964 to '73) to 0.9% (1978-82). A

70% increase in rates, even spread over five years, is likely to

have a significant impact upon demand, thus restricting the cash

available to the utility.

As the investing public becomes more and more sensitive to

the company's precarious financial condition, the company will

have increasing difficulty in generating the e x te rna l cash
1
1needed. This precarious financial situation will put increasing i

pressure on company executives to put the plant on line as early

as possible, regardless of saf ' id l y, we have seen this

scenario before.

Questions have al ed about whether
General Public Utill a. , subsidiary Metro-
politan Edison Co., .ch og ates the Three Mile-

Island complex, endeu the tu ting phase on unit 2
prematurely. Because the reac tor wen t in to.com-
mercial operation on Dec. 30, the utility was
apparently eligible for certain tax breaks and
rate increases that might not have been available
if the facility had started up this year. Wa ll
S treet Journal, April 9,1979, page 25.

10
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All indications are that Callaway is another Three Mile Island,

begging for an opportunity to happen.

In the interes t of the saf e ty of the public, this Commis-

sion should not permit a nuclear power plant to be brought into

comme rc ia l operation by a company which lacks the financial

resources to assure that every possible measure will be taken to

protect the public. The operating license should be denied.

>w s C. Green (Ro. Bar 57 IT547)
Green, llennings & llenry
314 N. Broadway, Suite 1830
St. Louis, Missouri 63102
231-4181
Attorneys for Joint Intervenors

April 18, 1984

.
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