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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

——

In the Matter of

Docket No. 50-322-0L-4
(Low Power)

LONG ISLAND LIGHTING COMPANY

(Shoreham Nuclear Power Station,
Unit 1)

B e

JOINT OBJECTIONS OF SUFFOLK COUNTY AND THE STATE OF NEW YORK
TO MEMORANDUM AND ORDER SCHEDULING HEARING ON LILCO'S
SUPPLEMENTAL MOTION FOR LOW POWER OPERATING LICENSE

I. Summary of Objections

Pursuant to 10 C.F.R. Section 2.75la(d) Suffolk County and
the State of New York hereby object to the Licensing Board's
Ap£11 6, 1984 Memorandum and Order Scheduling Hearing on
LILCO's Supplemental Motion for Low Power Operating Li~ense
(the "Low Power Order"), which was served April 9, 1984. The
County's and State's specific objections are summarized as

follows:

A. The Low Power Order establishes a schedule for a
hearing on LILCO's Supplemental Motion for Low Power Operatiing

License, filed on March 20, 1984 ("LILCO's Low Power Motion").
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Such a hearing is not permitted under the NRC's regulations.
LILCO is attempting to obtain a license to operate Shoreham
without any onsite AC power system, as required by General
Design Criterion 17 of 10 C.F.R. Part 50, Appendix A. LILCO's
Low Power Motion therefore is an attack on the regulation, in
violation of 10 C.F.R. Section 2.758. LILCO has not sought a
waiver of the provisions of GDC 17 pursuant to the procedures
of Section 2.758. Because LILCO's Low Power Motion violates
NRC regulations, no hearing thereon may be held, the Board's
Low Power Order must be vacated, and LILCO's Low Power Motion

must be dismissed.

B. The expedited 29 day schedule for the low power pro-
ceeding set by the Board in the Low Power Order is arbitrary
and deprives the County and the State of due process of law.
LILCO's Low Power Motion raises a host of detailed factual
iséues concerning the reliability of the LILCO offsite AC power
system. That system is comprised of multiple, interconnecting
parts, including mobile diesels, gas turbines at several loca-
tions, transmission lines, and interconnections with the New
York Power Pool and the New England power grid. To prepare for
a hearing on LILCO's unprecedented low power proposal, the
County and State must: (i) retain additional expert consul-

tants: (ii) conduct discovery (through requests for documents,



depositions, and site visits) to understand precisely the
details of the LILCO proposal:; (iii) conduct independent
studies and analyses of the LILCO proposal to test its
reliability; (iv) review and analyze documents obtained by dis-
covery from LILCO and the NRC Staff, depositions, and the Staff
SER:; (v) prepare direct testimony to document the results of
the County and State experts' review and work; and (vi) prepare
witnesses for examination at the hearing and prepare for cross-

examination of LILCO's and the Staff's witnesses.

The Board's schedule is grossly inadequate. The Board
allowed a total of 9 days for all discovery (items (i), (ii)
and (iii) above), 4 days to prepare direct testimony (items
(iv) and (v) above), and 4 days to prepare witnesses for trial
and to prepare cross-examination (item (vi) above). On its
face, this schedule deprives the County and the State of due
process of law. The necessary preparation cannot possibly be
cogpleted in such a short period, a period which includes only
11 week days, Palm Sunday, Good Friday, Easter, and Passover as

well.

The Board provides no justification for its expedited
schedule. Neither LILCO nor the Staff, both of which urged un-

realistically short schedules, explained why such extreme



expedition was required. In contrast, the County and the State
of New York provided detiailed unrebutted explanations of why
such a schedule would cause them severe prejudice. Thus, there
was no rational basis upon which the Board could fairly adopt

its schedule.

Accordingly, the Board should immediately vacate the Low
Power Order. If the Board fails or refuses to vacate the Low
Power Order, the Board should immediately stay the Low Power
Order and certify these issues to the Commission for its prompt
decision. 1If the Board rules against the Joint Objections,
such ruling and the Low Power Order should be referred forth-

with to tre Commission and the Low Power Order should be stayed

pending a determination by the Commission. By service of these

Objections on the Commission, the County and the State are re-
questing the Commission to direct the certification of these

issues to it.

There are compelling reasons for the Commission to review
immediately the Low Power Order. First, the LILCO Low Power
Motion is the first time in history that a nuclear plant is

proposed to be operated without any onsite AC power system -- a

radical departure from NRC regulations. The Licensing Board

has in this unprecedented case asserted the authority to




eliminate the requirements of GDC 17, where no exception to or
waiver from those requirements has been requested pursuant to
Section 2.758. The Commission should provide its guidance at
the outset whether such a scheme merits even the most prelimi-

nary consideration.

Second, the unjustified schedule adopted by the Board pre-
cludes an adequate hearing for Suffolk County and New York
State, and represents a radical departure from schedules
established in other proceedings. This schedule suggests that
fairness and public safety are being sacrificed to aid LILCO in
addressing its severe financial difficulties. The Commission
should itself rule on whether this proceeding on a unique
license application, which permits a total of 17 days from the
opening of discovery to the hearing, is unfair and denies the

County and the State due process of law.

Finally, as detailed in Part II, the events leading to the
Low Power Order are highly unusual and suggest the possibility
5f the successful personal intervention of Chairman Palladino
to influence the quasi-judicial licensing proceedings. The
County and the State believe that the shadow cast on the
fairness of this proceeding by these events can be lifted, if
at all, only if the Commission takes charge and vacates the Low

Power Order.



II1. Factual Background

1. On January 27, 1984, Suffolk County filed with a
Licensing Board contentions challenging the adequacy of the
onsite emergency power system at the Shoreham nuclear plant --
namely, three emergency diesel generators ("EDGs") manufactured
by Transamerica Delaval, Inc. ("TDI"). See Suffolk County's
Motion to Admit Supplemental Diesel Generator Contentions

(January 27, 1984). These contentions, contending that the

EDGs are over-rated and undersized, poorly désigned, inade-

quately manufactured, and not constructed in accordance with
the quality assurance requirements of the NRC regulations, sup-
plemented and subsumed existing Suffolk County EDG contentions
limited to the issues of cracked cylinder heads and excessive

vibration.

2. LILCO opposed admission of the EDG contentions, and
ingtead urged that the Board litigate the adequacy of selected
components of the EDGs in the sole context of fuel load and low
power testing. See LILCO's Response to Suffolk County's Motion
to Admit Supplemental Diesel Generator Contentions (February 7,
1984). LILCO argued first, that at low power operation of
Shoreham only one EDG at well below its power rating would be

needed in the event of a LOCA during loss of offsite electric




power, and second, that LILCO's offsite AC power system was soO
reliable that less stringent requirements should apply for the
adequacy of the onsite AC power system. As evidence of the
reliability of its offsite AC power system, LILCO referred to
(a) LILCO's interconnection capacity with the New York Power
Pool and with the New England power grid, (b) the four 138 KV
circuits and three 69 KV circuits supplying offsite electric
power to Shoreham, (c) the availability to Shoreham of power
from ten gas turbines at Holtsville, (d) other offsite gas tur-
bines east of Shoreham, and (e) a 20 megawatt gas turbine to be

installed at Shoreham (but not qualified for nuclear service).

3. The NRC Staff supported the admission of the County's
new EDG contentions and opposed LILCO's arguments that
"enhanced" offsite power could substitute for deficient onsite
AC power. See NRC Staff's Response to Suffolk County's Motion
to Admit Supplemental Diesel Generator Contentions (February
14, 1984). The Staff stated:

In view of the past faults and failures in
these [TDI] engines, the relationships
between parts and soundness of the design,
manufacture, and gquality assurance process
for the machine as a whole must be examined

before consideration of the diesels could
lead to any license for Shoreham.

Id. at 12. Further, the Staff would give no credit to LILCO's



offsite power system, includir~ the gas turbines located at
Shoreham, because "General Design Criteria 17 requires an inde-

pendent, redundant and reliable source of on-site power."

Ibid., footnote 7 (Emphasis added). The Staff indicated that

it takes "no position upon whether applicant, upon a proper
technical analysis, could or could not support an application
for an exemption to allow it to go to low-power absent reliable

safety-grade diesels." Ibid. (Emphasis added).

4. The Staff's position that no license could be issued
Shoreham without an adequate onsite AC power system -- here
TDI EDGs -~ was publicly stated by Messrs. Harold Denton
Darrell Eisenhut at an open meeting betwesn the Staff and
TD1I owners group on January 26, 1984. Mr. Denton stated:
[Wle are not prepared to go forth and
recommend the issuance of new licenses on
any plant that has Delaval diesels until
*he issues that are raised here today are
adequately addressed.
Meeting transcript at 8. Those issues included the numerous
serious problems with TDI diesels at Shoreham and other

facilities and significant quality assurance deficiencies at

TDI. Mr. Eisenhut added that "prior to licensing, even a low

power license," the Staff must have confidence that the TDI

diesel problems have been solved. Meeting transcript at 95-96

(Emphasis added).




5. On February 22, 1984, the Licensing Board held a con-
ference of parties. LILCO reiterated its arguments for a low
power license based upon the supposed reliability of its
"enhanced" offsite AC power system together with the TDI onsite
EDGs. The Licensing Board then issued an oral order admitting
the first three EDG contentions (but not the contention on
quality assurance) and setting a schedule for litigation. Tr.
21,611 et seg. The Board held:

Based on what we have before us now, there

is no basis to proceed towards litigation

that could possibly lead to a low power

license in advance of a complete litigation

of Contentions 1, 2 and 3.
Tr. 21,615. The Board specifically did not preclude LILCO from
making other proposals for a low power license meeting the
standards of 10 C.F.R. Section 50.57(c¢), including seeking a
waiver of NRC regulations under 10 C.F.R. Section 2.758,

But whatever LILCO would propose, it woula

have to meet our present finding, that

unless we consider Contentions 1, 2, and 3

on the merits, we do not presently have

reasonable assurance that the TDI diesel

generators can reliably be depended upon to

start and generate electricity.

Tr. 21,617. 1In short, whatever LILCO might propose must not

rely at all upon the TDI EDGs for any onsite emergency power.



The Board also stated that any new proposal by LILCO for a low
power license must show how any proposed power sources meet all
applicable regulatory requirements, including seismic qualifi-
cation, or where such requirements are not met, why an exemp-
tion or waiver should be granted under Section 2.758. See Tr.

21,632.

6. The Licensing Board's February 22 order clearly stat-
ed that, short of a new acceptable proposal from LILCO meeting
the requirements set by the Board, litigation of the EDG con-
tentions was a prerequisite to a low power license for
Shoreham. Tr. 21,615. The schedule for that litigation pro-
vided for a conference of the parties on May 10, after a dis-
covery period of about two months, to determine subsequent pro-
cedures.l/ Tr. 21,623. Hence, the hearing would be unlikely

to start before June, and a decision could not be expected

before the Fall at the earliest.

v

Suffolk County and the State of New York have since re-
quested an extension of that schedule because most
documents requested by the County during discovery have
not been produced. See Joint Objections of Suffolk County
and the State of New York to Board's Oral Order of
February 22, 1984, and Request for Revision Thereof (April
10, 1984).




T According to a memorandum dated March 20, 1984, from

NRC Chairman Palladino to the other NRC Commissioners (the
"Palladino Memo," Attachment 1 hereto), on March 9, 1984, the
NRC Staff notified the Commissioners of "potential licensing
delays" of 9 months for Shoreham. The "delays" no doubt
referred to the estimated time for the litigation of the EDG
contentions, since the duly established Licensing Board had
ruled that unless and until a favorable decision for LILCO was
provided on those contentions. no low power license could be

issued for Shoreham.

8. The Palladino Memo, which followed reports in Newsday
(February 24, 1984) that LILCO's chairman had met with the NRC
Commissioners, sfated that on March 16 Chairman Palladino had
met with members of the NRC Staff, including lawyers and "Tony
Cotter" (B. Paul Cotter, Jr., the NRC's Chief Administrative
Judge), to discuss the "delay" in the licensing of Shoreham.
Thé'Memo proposed that in order to "reduce the delays at
Shoreham” the Commission should "consider a proposal from OGC
[Office of General Counsel] for an expedited hearing on the
diesel problem, or proposals for other possible actions so that
at least a low power decision might be possible while awaiting
resolution of the emergency planning issue. I have asked the

OGC to provide a paper on this subject soon."
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9. Also on March 20, 1984, LILCO filed with the
Liesnsing Board a proposal for a low pcwer license, styled as a
Supplemental Mction for Low Power Operating License (March 20,
1984) ("LILCO's Low Power Motion"). There LILCO made essen-
tially the same arguments for a low power license that the
Board had previously rejected, except that LILCO added that it
also intends to install at Shoreham four mobile diesel genera-
tors, not qualified for nuclear service, to further "enhance"
the AC electric pcwer system. Several affidavits were attached

+o the Motinn.

10. On Mar-h 22, the secretary to the Licensing Board's
chairman telephoned the County's counsel to suggest a telephone
conference to discuss when the parties would be prepared to
respornd to LILCO's Low Power Motion, and it was agreed that
preliminary views on scheduling would be submitted by the
County by Monday, March 26. The State of New York and the NRC
Staff indicated that their preliminary views would be filed by

March 30.

11. On March 26, 1984, the County filed Suffolk County's
Preliminary Views on Scheduling Regarding LILCO's New Motion
{iie "County's Preliminary Views," a copy of which is Attach-
ment 2 hereto). The County's Preliminary Views made the

following major points:
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(a)

(b)

(c)

(a)

The County requires more than the normal ten-day
period to respond to LILCO's Low Power Motion,
because it raises marny new, complex, factual
issues. To respond the County must retain
appropriate experts to analyze those issues.

See the County's Preliminary Views at 1-4.

Analysis of those factual issues will first
require the County to obtain substantial infor-
mation through informal discovery. See the

County's Preliminary Views at 4-6.

Additional time is required to address regulato-
ry legal issues. See the County's Preliminary

Views at 7.

A number of threshold issues should be addressed
before the merits of LILCO's Low Power Motion
should be considered, including: (i) the Motion
does not meet the criteria enunciated by the
Licensing Board on February 22 for a new low
power proposal, because it does not state how it
meets regulatory requirements or why a waiver
therefrom should "« ¢ -anted; (ii) the Motion

relies upon prw v ources lcocated at the
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Shoreham site which are not seismically
qualified, as required, but LILCO has sought no
waiver of the seismic requirements:

(iii) contrary to the Board's February 22 order,
the Motion appears to rely upon the TDI EDGs;
(iv) LILCO's arguments for referral or cer-
tification of its Motion to the NRC
Commissioners contain false and misleading as-
sertions which the County wishes to contest; and
(v) LILCO's Low Power Motion is such a radical
change from LILCO's initial June 8, 1983 motion
for a low power license that it should be
treated as a new appli.ation. See the County's

Preliminary Views at 8-12.

The County requested a conference of counsel for all parties to

discuss all of the procedural matters affecting the EDG litiga-

tion and LILCO's Low Power Motion.

12. On March 28, 1984, the State of New York filed its
preliminary views on LILCO's Low Power Motion. See Preliminary
Views of Governor Cuomo, Representing the State of New York,
Regarding LILCO's So-Called Supplemental Motion for a Low Power

Operating License (Attachment 3 hereto). The State supported
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the views expressed by Suffolk County and urged that LILCO's

Motion be summarily dismissed.

13. On March 29, 1984, the NRC Staff held an open meeting
with LILCO to discuss LILCO's Low Power Motion; a transcript
was made of the meeting. At that meeting LILCO expressly stat-
ed that the 20 MW gas turbine and the four mobile diesel gener-

ators being installed on the site at Shoreham ". . . are part

of the off-site power system." Meeting transcript at 41-42

(Museler). LILCO clearly indicated that, notwithstanding the
Licensing Board's February 22 admonition that no low power pro-
posal could consider the TDI EDGs, LILCO was relying solely

upon the TDI diesels for onsite AC electric power:

MR. HODGES [NRC Staff]:

[1]t's my understanding that the ruling of
the Board says assume TDIs don't exist, so
no credit basically for the TDIs as to what
your onsite power source [is] for the loss
of offsite power.

MR. MUSELER [LILCO]:

No. . . . Dur view of what the Board said
is that we had to provide reasonable assur-
ance that reliability of the onsite power
sources, the TDIs, was sufficient to allow
operation up to 5 percent.

Meeting transcript at 43 (emphasis added).




MR. SHERON [NRC Staff]:

In order to comply with the regulations, I
said, just the appropriate GDC, which ap-
peared at first blush like 1, 2, 4 and 17
-- some credit for the existence of TDI
diesels on site and some proposed
reliability must be assumed for those die-
sels. You can't assume a zero relia-
bility for the diesels and still say, I
meet the regulaticns.

MR. MUSELER:

You can't assume that they are not there
because the requlations say that you have
to have an onsite power source meeting
those requirements. . . . We do not assume
that they are not there. We assume that
they are there and they have to be opera-
tional in order to meet the tech specs.

Meeting transcript at 46 (Emphasis added). On March 30, 1984,
the County sent the March 29 meeting transcript to the Board,
brought the foregoing matters to the Board's attention, and
urged that because LILCO's Low Power Motion did not comply with
Ge;eral Design Criterion 17, it should be summarily dismissed.
See Supplement to Suffolk County's Preliminary Views on
Scheduling Regarding LILCO's New Motion (March 30, 1984). The
relevant portions of the March 29 meeting transcript (pp.

41-51) are attached as Attachment 4 hereto.

14. On March 30, 1984, the NRC Staff responded to LILCO's

Low Pawer Matian. Tn a complete reversal from its position
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issued for Shoreham until the TDI diesel problems are solved,
the Staff stated:

I1f the protection afforded to the public at

low-power levels without diesel generators

is found to be equivalent to (or greater

than) the protection afforded to the public

at full-power with approved diesel genera-

tors, the Staff submits that LILCO's motion

should be granted.
NRC Staff Response to LILCO's Supplemental Motion for Low Power
Operating License (March 30, 1984) (the "Staff Response") at 4.
The Staff Response did not mention the position taken by LILCO
at the March 29 meeting. Further, without addressing any of
the County's and State's concerns regarding the time required
to respond to LILCO's Low Power Motion, the Staff called with-
out explanation for an expedited hearing on the Motion with all
testimony to be filed by April 23, 1984. The Staff also
suggested that the Board consider a "summary resolution" of

LILCO's Low Power Motion to permit fuel load and cold criti-

cality testing. Staff Response at 5, footnote 3.

15. On March 30, 1984, Chief Administrative Judge Cotter
issued an order establishing a new licensing board "to hear and
decide"” LILCO's Low Power Motion. The order d4id not say that
the proceeding should be expedited. The order noted the "ad-

vice" from the Licensing Board which has jurisdiction over all



non- emergency planning matters (the Board dealing with onsite
power andi EDG matters which had rejected LILCO's earlier low
power proposal) that "two of its members are heavily committed
to work on another operating license proceeding." However,

according to a report in Nucleonics Week, April 5, 1984:

Appointment of a board to hear Lilco's
motion for a low-power license at Shoreham
. «» Twas] his idea, Cotter said through

an agency spokesman. However, he said,
Palladino's staff was "aware" of his deci-
sion.

16. On the same day, March 30, the parties were notified
by telephone that the new Licensing Board (this Board) would
hear oral arguments on April 4, 1984, on LILCO's Low Power
Motion. The telephonic notice stated that this Board was
"established to hear and decide the motion on an expedited
basis." This oral notice was confirmed by this Board's Notice
of Oral Arguments (March 30, 1984), which stated that at the
oral argument this Board would hear the issues raised by the

parties "in their filings, as well as a schedule for their

expedited consideration and determination" (Emphasis added) .

17. 1In response, on April 3, 1984, the County filed
Suffolk County's Comments on Notice of Oral Arguments (Attach-

ment 5 hereto), pointing out that "therc is no basis for any
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expedited process," and that this issue should be addressed by
the parties at the oral argument. The County repeated its view
that LILCO's Low Power Motion should not be argued on the
merits until the County has an opportunity to retain experts

and conduct adequate discovery, as discussed in the Coun:zy's

Preliminary Views.

18. On April 3, 1984, the State of New York filed a
motion in opposition to this Board's ruling that LILCO's Low
Power Motion would be given expedited consideration. See
Motion by Governor Cuomo to Delete Provision in this Board's
Order of March 30, 1984, Mandating Expeditious Consideration
and Determination of Issues Raised in LILCO's Supplemental
Motion (Attachment 6 hereto). The State argued that expediting
LILCO's Low Power Motion is arbitrary and would deny the State

due process of law.

19. On April 4, 1984, (according to a letter of April 12,
1984, to NRC Chairman Palladino from Congressman Edward J.

Markey, Attachment 7 hereto), Chairman Palladino

circulated a follow-up memorandum to the
other Commissioners that included a pro-
posed order drafted by Judge Cotter and a
paper written by your staff that would have
set forth an expedited schadule in which
the Shoreham low power licensing proceeding
would be completed in thirty to sixty days.

T



20. On April 6, 1984, following the April 4 prehearing
conference of counsel, this Board issued its Memorandum and
Order Scheduling Hearing on LILCO's Supplemental Motion for
Low-Power Operating License (the "Low Power Order"). The Low
Power Order set an expedited schedule for a hearing on LILCO's
Low Power Motion which requires the hearing to terminate by
May 5, 1984, which is 29 days after the date the Low Power
Order was issued.

III. The Low Power Order Must be Vacated and
LILCO's Low Power Motion Dismissed

- —

A. The Hearing Scheduled by the Board is Prohibited by NRC
Regulatione.

At the April 4 conference, counsel for Suffolk County

asked the Board to dismiss LILCO's Low Power Motion (see Low

Power Tr. 48-51) because:

(a) General Design Criterion 17 expressly requires

that there be both "an onsite electric power

system and an offsite electric power system . .

. to permit functioning of structures, systems,
and components important to safety." The onsite
electric power system must function "assuming

the other [offsite] system is not functioning .

.



(b)

The Shoreham plant has no onsite electric power

system, because the TDI diesels are presumed not

to operate and may not be considered, as

conceded by LILCO and held by the Board's

February 22 oral order. See Low Power Order at

3-4; Part II, paragraphs 5 and 13, supra.

(¢) LILCO's Low Power Motion, which seeks an

operating license for a nuclear plant with no

onsite electric power system, is therefore a

direct attack upon GDC 17. Such a challenge is

a violation of 10 C.F.R. Section 2.758, which

provides that except pursuant to the specific

procedures of that Section for a waiver or

exception,

fAlny rule or regulation of the Commis-
sion, or any provision thereof, issued in
its program for the licensing and regula-
tion of production and utilization
facilities, . . . shall not be subject to
attack by way of discovery, proof, argu-
ment, or other means in any adjudicatory
proceeding involving initial licensing
subject to this subpart . . . .

(d) Because LILCO's Low Power Motion is an argument

in an adjudicatory proceeding for initial

licensing directly attacking the provision of
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GDC 17 that a plant must have an onsite electric
power system, and because LILCO has not properly
sought a waiver of or exception to that

provision, the Motion must be dismissed and can-

not be heard further by this Board.

This Board erred in rejecting the County's request to
dismiss LILCO's Low Power Motion and in scheduling further pro-

ceedings on the Motion, for the following reasons:

(1) This Board states that the GDC 17 requirements govern
full power operation and implies that those requirements are
not applicable to or may be reduced for low power operation.
Low Power Order at 11-12. The Board does not cite a single au-
thority to support this novel interpretation. In fact, nothing
in the NRC regulations or cases suggests that the GDC 17 re-
quirement for an onsite electric power system is not applicable

to .a nuclear plant operating at less than full power.

The Introduction to the General Design Criteria provides
that they "establish minimum requirements for the principal
design criteria for water-cooled nuclear power plants . . . ."
There is no suggestion that these minimum requirements, as for

an onsite electric power system, do not apply during low power

operation. 1In fact, GDC 17 clearly does apply during low power
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operation. LILCO itself has admitted that the regulations
require onsite AC power for low power operation (see Mr. Mus-
seler's statement to the Staff, Part II, paragraph 13 supra).
LILCO also admits that during five percent power operation, an
accident can be postulated that would require AC power to keep
the core cooled and the fuel within design limits. LILCO's Low
Power Motion at 21-22. GDC 17 specifies that there must be an
offsite and an onsite AC power system, such that if one is not
functioning -- and GDC 17 specifies that it must be assumed
that one does not function in an emergency -- the other is
adequate to meet the safety functions. At Shoreham, one starts
with zero onsite AC power; therefore, if offsite AC power is
lost, there is no AC power. LILCO has thus asked this Board to
eliminate the requirement of GDC 17 tha. there must be onsite
AC power and to eliminate the requirement of GDC 17 that one
must assume that offsite AC power will be lost. However, since
LILCO has failed to comply with Section 2.758, the Board is

barred from even hearing LILCO's Low Power Motion.

(2) The Board ruled that a licensing board has the power
to "harmonize" the requirements of GDC 17 and other GDCs (and
presumably other NRC regulations) with the provisions of 10
C.F.R. Section 50.57(c) for low power licenses, by reducing or

eliminating regulatory requirements for a nuclear plant
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operating at less than full power. Low Power Order at 11-12.

The Board states

The very purpose of Lhis regulation
[Section 50.57(¢)] is to permit motions for
low=-power operations where, as here, the
licensing proceedings are not completed be-
cause of pending hearings on the satisfac-
tion of all of the requirements of GDC-17,
among others.

Low Power Order at 12. Again, the Board does not cite any au-

thority to support its conclusions.2/

In fact, there is no conflict between the requirements of

GDC 17 and the provisions of Section 50.57(c¢) in this case

2/

The San Onofre and Diablo Canyon decisions relied upon by
the Staff and perhaps considered by the Board are not on
point. Each involved regulatory requirements for emer-
gency planning that had to be satisfied for low power
operation. In San Onofre, the Board specifically relied
on 10 C.F.R. § 50.47(c)(1) to permit low power operation
where all regulations were not met. Section 50.47(c)(1)
is a specific exemption provision for emergency planning,
which has no applicability to the instant case. Indeed,
the San Onofre Board termed Section 50.47(c)(1) an "escape
clause." See Southern Calif. Edison Co. (San Onofre Nu-
clear Generating Station, Units 2 and 3), LBP-82-3, 15 NRC
61, 193 (1982). 1In Diablo Canyon, the Board also relied
upon Section 50.47(c), as well as on SECY-81-188 (which
was found to be an express Commission directive as to low
power emergency planning) as its basis for finding that
not all of the emergency planning regulations applied at
low power. See Pacific Gas & Elect. Co. (Diablo Canyon
Nuclear Plant, Units 1 and 2), LBP-B1-21, 14 NRC 107, 122
(1981).
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which can be "harmonized." Section 50.57(c¢) eliminates any
potential conflict by requiring a licensing board to make a
finding as to matters in controversy under Section 50.57(a)(2)
that "[tlhe facility will operate in conformity with the appli-
cation as amended, the provisions of the Act, and the rules and

regulations of the Commission."

In the instant case, the very issue in controversy before
this Board and before the Lic@nsing Board hearing the County's
diesel contentions is whether Shoreham meets the onsite emer-

gency power requirements of GDC 17. Therefore, this Board

could not make a finding that Shoreham can operate with no

onsite AC power system in conformity with the application and
NRC regulations, both of which through GDC 17 expressly require

an onsite electric power system.

(3) In attempting to reconcile the provisions of Section

50.57(a) with its ruling, the Board states:

The operation of the facility in conformity
with the rules and regulations of the
Commission includes the possibility of
low-power operations equal to the
full-power requirements of GDC-17, provided
that (as the Staff states), it can be found
by the Board that there is reasonable as-
surance that the low-power activities can
be conducted with the protection to the
public at least equal to the protection af-
forded at full-power operations with the
approved diesel generators.




Low Power Order at 12. This statement, again without the
support of any authority, would permit any licensing board to
amend the NRC regulations if the board decided that the public
is nevertheless protected. Applying the Board's statement to
the instant case, the argument is (i) Section 50.57(a)(2)
requires Shoreham to operate in conformity with GDC 17, in that
it must have an adequate onsite electric power system; (ii)

however, Shoreham's operation at low power without any onsite

AC power system is equivalent to operation with an adequate
onsite AC power system, if (iii) this Board finds that the pub~-
lic would nevertheless be protected to the same degree as if

these were an adequate onsite AC lyltam.i/

The NRC regulations constitute the standard which defines
whether public health and safety are protected: if the regula-

tions are satisfied, health and safety is deemed protected; if

3/ Such a finding would not be possible in the instant case.
LILCO concedes that AC power would be necessary for postu-
lated accidents during low power testing. LILCO's Low
Power Motion at 21-22. Thus, a loss of offsite AC power,
which must be assumed under GDC 17, would leave Shoreham
with no AC power at all, since it lacks an onsitc AC power
system. A plant operating at low power which has no AC
electric power at all when needed in a LOCA cannot
possibly protect the public to the same extent as a plant
at full power operation which must have an adequate and
reliable onsite and offsite AC power system so that if one
fails, the other will be operable in a LOCA.
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the regulations are not met, health and safety are deemed not
protected. Neither this Board nor any other licensing board
has carte blanche to eliminate provisions of the NRC regula-
tions simply because the motion before it is made under Section
50.57(¢c). Rather, the Commission has established a specific
procedure in Section 2.758 for obtaining exceptions to or waiv-
ers of regulations. That procedure requires a decision by the

Commission itself.

(4) The Board violates normal principles of regulatory
construction in ruling that Section 50.57(c¢) permits the
wholesale waiver of NRC regulations. As counsel for the State
of New York argued at the April 4 conference, there is a
specific regulation, Section 2.758, which provides for the only
way waivers of or exceptions to NRC regulations may be ob-
tained. Section 2.758 is an exclusive procedure; neither it
nor any other regulation states that regulations may also be
waivod by a licensing board pursuant to Section 50.57(¢c). The
purpose of Section 2.758 is obviously to prevent a waiver of
the regulations by other means, such as licensing boards inter-
preting the intent of a regulation. See Low Power Tr. 59-60

(Palomino).



There is no justification for the Board's strained inter-
pretation of Section 50.57(c) to permit the waiver procedures
to be circumvented in this case. But it should be noted that
those procedures take time and that the standard for a waiver
of GDC 17 could not be met here. Section 2.758(b) provides

that:

The sole ground for a petition for waiver
or exception shall be that special
circumstances with respect to the subject
matter of the particular proceeding are
such that application of the rule or regu-
lation (or provision thereof) would not
serve the purposes for which the rule or
regulation was adopted.

(Emphasis added). The purpose of the requirement of GDC 17
that a nuclear plant must have an independent, adequate and re-
liable onsite electric power system is, as GDC 17 states, to
provide the necessary safety function "assuming the other
[offsite] system is not functioning." What are the "special
clécumstances" at Shoreham to show that requiring Shoreham to
have an onsite AC power system would not serve this purpose?

Ther ' are none, and none have been pleaded by LILCO.

Further, requiring Shoreham to have an onsite AC power
system must necessarily and by definition serve the purpose of

GDC 17 == to have a reliable AC power source onsite and able to
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function in the assumed event of a total loss of offsite power.
The standard of Section 2.758(b) is not whether some substitute
for the requirements of GDC can be fashioned, as LILCO suggests
in its arguments that Shoreham's "enhanced" offsite electric
system could safely be restored if lost during low power
operation. Rather, the standard, as gquoted above, is that be-
cause of "special circumstances," at Shoreham, the purpose of
GDC 17 == having an onsite AC power system -- would not be
served by having an onsite AC power system at Shoreham. LILCO

simply cannot meet this standard.

Moreover, the procedures under Section 2.758 for obtaining
a waiver take time. The petition, accompanied by an affidavit
supporting the "sole ground" for a waiver, must be filed with
the licensing board. 1If the presiding officer determines that
a prima facie case has been made, the matter must be certified
tc'thc Commission for determination, and the Commission may

direct that further proceedings be held to assist its decision.

Clearly, then, a correct application of Section 2.758 to
LILCO's Low Power Motion would not, as the Palladino Memo
states, "reduce the delavs at Shoreham" or constitute action
"so that at least a low power decision might be possible while

awaiting resolution of the emerygency planning issue." See




Part II, paragraphs 7 and 8, supra. But by adopting its
unprecedented interpretation of Section 50.57(c) as permitting
the licensing board to eliminate NRC regulations, this Board
adopted "an expedited schedule in which the Shoreham low power
licensing proceeding would be completed in thirty to sixty
days," as reportedly urged in Chairman Palladino's follow-up

memorandum. See Part II, paragraphs 19 and 20, supra.

This Board should now vacate the Low Power Order and
dismiss LILCO's Low Power Motion for violating 10 C.F.R.
Section 2.758, in that LILCO's Motion attacks the requirement
of GDC 17 for an adequate and reliable independent onsite

electric power system.

B. The ng%dited Echedule Set by the Board is

Unjustified, Prejudicial, and Denies the County and
the State Due Process o W.

The Low Power Order, issued on Friday afternoon, April 6,
1984, set the following 29 day expedited schedule for proceed-

ings:

(a) Discovery of documents and taking of depositions
to commence immediately and end on %2r11 16.
This 9-day period encompassed 5 business days
and two weekends.

(b) The NRC Staff stated that its supplemental SER
is to be issued on April 19. The SER is the
Staff's evaluation 3§—Effc3's technical proposal
for operating a nuclear power plant, for the
first time in the history, with no onsite
electric power system.
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(c¢) The next day, Good Friday, April 20, the
County's and the State's direct written testimo-
ny must be filed. Such testimony should be
written by expert consultants of the County and
the State and contain their written opinions on
the issues in contention, based upon their
analyses of LILCO's Low Power Motion, supporting
affidavits and information supplied by LILCO,
documents obtained from LILCO and the NRC Staff
through discovery, depositions taken of LILCO
and Staff experts, and the Staff SER.

(d) April 24 -- The hearing commences on Long Is-
and. This gives the County and the State
Easter weekend and Easter Monday to review and
analyze the written testimony of LILCO and the
Staff to be filed on Good Friday, to prepare the
County's and State's witnesses for the hearing,
to prepare for cross-examination of LILCO's and
the Staff's witnesses, and otherwise to prepare
for trial.

(e) The hearing must end on Saturday, Ma + The
hearing is scheduled for Saturdays, and runs for
11 days from April 24 through May 5, with a
recess only on Sunday, April 29.
In setting the foregoing schedule, the Board stated:

We find that the expedited schedule set forth below
will not prejudice any party t- this proceeding.

Low Power Order at 16. There are absolutely no grounds to
support this finding, and the evidence on the record is pre-

cisely contrary.

(1) Before this Board was established, the County filed
on March 26, with the Licensing Board which then had
jurisdiction ~ver low power and onsite electric power issues at

Shoreham, the County's Preliminary Views on LILCO's Low Power

“ e



Motion (Attachment 2). As described in Part 11, paragraph 11,
supra, the County's Preliminary Views listed many of the new
factual issues raised by LILCO's Low Power Motion, set forth in
three pages examples of the information which the County would
need to respond meaningfully, and stated that significant time
would be required to retain expert consultants, conduct discov=-
ery, and permit the review and analysis of material infor-

mation.

(2) This Board was established on Friday, March 30, and
that same day telephonically issued its order for the April 4
conference, stating for the first time that it would decide
LILCO's Low Power Motion on an "expedited" basis. See Part II,
paragraph 16, supra. On the following Monday the County filed
its Comments (Attachment 5), objecting that there is no basis
for expedited treatment, reiterating the points made in the
County's Preliminary Views and the need for substantial discov~-
or;, and requesting that the Board direct the parties to
address any justifications for an expedited proceeding at the

April 4 conference. See Part II, paragraph 17, supra.

(3) Also on April 3, the State of New York filed its
Motion by Governor Cuomo to Delete Provision in this Board's

Order of March 30, 1984 Mandating Expeditious Consideration and
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Determination of Issues Raised in LILCO's Supplemental Motion
(Attachment 6). That Motion noted that there are no reasons
justifying "expedited consideration and determination" of
LILCO's Low Power Motion, and argued that without such justifi-
cation New York State would be denied due process of law. See

Part 11, paragraph 18, supra.

(4) At the April 4 conference this Board d4id not order or
permit any discussion of the reasons for expedited treatment of
LILCO's Low Power Motion, and no reasons were given by any
parties to justify anything other than normal judicious proce-
dures. Without any evidence that an expedited schedule would
be necessary or desirable, this Board asked the parties to give
their proposed schedules, after first warning:

We'll be discussing potential scheduling,
and I will tell you we're considering a
very tight, expeditious in the sense that
this is a limited focus matter. If we get

. into it, we don't intend to have a lot of
winding up in the ballgame.

Low Power Tr. 97.

(5) LILCO proceeded to propose its schedule. This Board
stated in the Low Power Order (at 12), "LILCO suggested a time
frame in which testimony would be filed by all the parties on

April 17 or 19, 1984, and hearings would commence on April 24."
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The transcript of the conference shows that this Board assisted
LILCO in proposing such an early hearing date. Mr. Earley,
counsel for LILCO, indeed proposed that “testimony be filed by
all parties on April 17th or 19th," keyed to the Staff's SER
preparation date, which, at that time, he thought was probably
April 19. Low Power Tr. 99. Mr. Earley said:

Seven days later [April 24 or 26], the

parties ought to have an opportunity to

reply, and that seven days after that [Ma

uq*t

1 or May 3], any evidentiary hearings o
to b.g{n . . . .

JUDGE MILLER: Let's get down to dates on

what you're proposing so I can follow you.
April 17th or 19th, which we'll discuss in
a moment, all parties simultaneously file

written testimony. 1Is that correct?

MR. EARLEY: Yes, sir.

JUDGE MILLER: Okay. What's your next
date?

MR. EARLEY: The next date is April 24th.

JUDGE MILLER: What day of the week is
that?

MR. EARLEY: That's a Tuesday.
JUDGE MILLFR: Okay. What happens then?
MR. EARLEY: The parties would have an op-

portunity to file a written reply to the
testimony filed the week before.

JUDGE MILLER: Why are you going to do
that? You're going to do that at a trial
or a hearing. You're putting in an unnec-
essary step in there, aes near as I can make




it out. You all file your proposed written
testimony the 17th or 19th of April. The
next step isn't to look at your navels or
talk to each other or have another
go~round.

MR. EARLEY: Judge, that's fine with us,
then. A week later we could start hear-
inge; it would be April 24th for the start
of hearings.

JUDGE MILLER: Okay. That's LILCO's pro-
posal?

MR. EARLEY: Yes, sir.

Low Power Tr. 100-101. 1It appears that this Board persuaded
LILCO to shorten its proposed time for commencement of the
hearing by 7 10 days. LILCO made no attempt to explain or
justify its unusually expedited proposed schedule, and the
Board d4id not ask LILCO to do so. However, later in the con-
ference, after counsel for New York State objected to the
"undue hasty schedule" because Shoreham's electricity is not
needed for ten years, LILCO will not be able to operate
Sh;rcham commercially for years because of pending litigation,
and LILCO's serious financial situation should not be consid-
ered by the Board, (see Low Power Tr. 119-120), Mr. Reveley at-
tempted to respond for LILCO:

MR. REVELEY: Judge Miller, if you want to

listen to it, I'll be delighted to respond

to the rhetoric we've just heard about un-
fairness, lack of need, unjustifiable haste
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JUDGE MILLER: We don't want to get into
any matters extraneous to this record.

MR. REVELEY: I think we've just heard,
sir, a good many. I will respond to them
if you wish.
JUDGE MILLER: No, don't wish because I
don't wish to encumber this record with
extraneous comments about financial situa-
tions or need for power or matters of that
kind which, in our judgment, the Board's
judgment, are absolutely not relevant to
this limited type of proceeding.
Low Power Tr. 120-121. It therefore appears that the Board
considered matters bearing upon whether or not the hearing

should be expedited to be "extraneous"”.

(6) The NRC Staff proposed that testimony be filed by the
County by April 23 and the hearings begin at the end of April.
The Staff made absolutely no attempt to explain or justify its
unusually expedited proposed schedule, and the Board did not

ask the Staff to do so.

(7) Unlike LILCO and the NRC Staff, Suffolk County
explained and justified its proposed schedule. First, the
County suggested, as it had in the County's Preliminary Views
(Attachment 2) and in its Comments (Attachment 5), that the
issue of GDC 17 ghould be briefed by all parties, with the

County's brief due by April 11. Low Power Tr. 109. Counsel



for New York State had also requested that this issue be
briefed. Low Power Tr. 67. The Board ruled against any such
briefing. Low Power Tr. 111. Next, counsel for the County

proposed a schedule:

MR. DYNNER: The following schedule is what
we propose. As indicated in our prelimi-
nary views, the County will need an oppor-
tunity to retain experts on the variety of
issues, new issues, that are raised by
LILCO in its motion, and fcr those experts
to review the testimony, or rather, the
submission by LILCO. We believe that that
would be a period of 30 days.

So we're talking -- I'm going to try to
convert this for you -- if we're going to
assume -- I don't know when the Board is
going to rule, so I'm going from the date
that you will rule on the GDC-17 issue

JUDGE MILLER: I think we'll rule today
orally. You're going to get an answer
today and we'll follow it up by an order
probably tomorrow. But we're going to go
ahead. There's no sense in flogging a
horse, especially a dead horse.

MR. DYNNER: All right. Let me go on then
and try to put this into perspective, al-
though . . . .

JUDGE MILLER: So your request for 30 days
for experts will be denied, if you're again
making that in the form of a motion.

Low Power Tr. 111-12.




The Board not only denied the County the opportunity to
explain why it needed 30 days to retain expert consultants and
have them review LILCO's Low Power Motion and its attached af-
fidavits; it also denied that portion of the proposed schedule
without giving any reasons for its ruling.i/ The County then
proposed a 56-day discovery period ending, May 30; the County
was going to propose a 60-day discovery period following the
30-day period to retain experts, but was forced to revise its
position when the Bord summarily and arbitrarily rejected the
30-day period. The County fully justified the need for such a
discovery period. See Low Power Tr. 114-117. Further, the

County justified the provision in its proposed schedule for

4/ The lack of realism in the Board's schedule is highlighted
by a matter which the Board entirely ignored. Both in its
Preliminary Views (at 5), and twice on April 4 (Low Power
Tr. 88-89; 122-23) the County raised the question of the
adequacy of security for LILCO's "enhanced" offsite AC
power system. The County, in fact, requested the Board
specifically to specify the procedure by which security
issues could be raised. Low Power Tr. 122-23. Even the
Staff, in its March 29 meeting with LILCO, had raised
questions concerning security. March 29 transcript at
94-95. The security issue is potentially significant, be-
cause there clearly is no Part 73 low power exemption and
because security arrangements may directly involve Suffolk
County. Yet the Board, despite the clear importance of
this matter and repeated efforts by the County to bring it
to the Board's attention, never even alludes to security
matters in the Low Power Order. The County and State ask
again in these Joint Objections that the Board establish
the procedures under which security issues are to be

pursued.
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specification of issues (by June 15), which would include
LILCO's financial ability to operate Shoreham and the technical
capability of LILCO and its personnel. Low Power Tr. 117.
Neither LILCO nor the Staff rebutted the County's justifica-

tions for its proposed schedule.

(8) The County also specifically argued that it would be

severely prejudiced by the "unfair" schedules proposed by LILCO
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