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)

)
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COMPANY, et al. ) 50-4461
)
)
)

(Comanche Peak Steam Electric
Station, Units 1 and 2)

(Application for Operating
Licenses)

APPLICANTS' ANSWER TO CASE'S MOTIONS
REGARDING BOARD'S 3/15/84 MEMORANDUM

I. INTRODUCTION

Pursuant to 10 C.F.R. § 2.730(c), Texas Utilities Electric
Company, et al. ("Applicants") hereby submit their answer to
CASE's April 2, 1984, "Motions Regarding Board's 3/15/84
Memorandum (Clarification of Open Issues)." In addition,
Applicants also provide their response to a question posed by the

Board in a conference call with the parties on April 9, 1984.

II. APPLICANTS' ANSWER TO CASE'S MOTIONS

CASE makes a series of motions and requests, denominated 1
through 18 (see CASE Motion at 19-23), which pertain to several
decisions of the Board regarding the scheduling and litigation of

outstanding issues set forth in its March 15, 1984, Memorandum.

1 Because CASE's motion concerns, in part, the intimidation
issue, Applicants also will serve Judge Grossman with this
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In large measure CASE's motions and requests concern the
scheduling of various submittals Applicants and the Staff have
been asked by the Board to provide. Pursuant to the Board's
request in an April 9, 1984, conference call, Applicants
transmitted on April 13, 1984, a schedule for providing these and
other submittals. Thus, Applicants have already responded to
this aspect of CASE's motion. Applicants respond below,
seriatim, to each numbered item in CASE's motion, tracking the
numbered motions/requests of CASE.

l. CASE moves that Applicants be required to provide by
April 17, 1984, information regarding the reinspection of the
polar crane shims (CASE Motion at 19). Applicants submitted this
information on April 9, '1984.

2. CASE moves that Applicants be required to provide to
CASE, by affidavit, the evidence on which Applicants relied in
providing the preliminary results of the paint reinspection
program. By letter dated April 13, 1984, Applicants informed the
Board and parties that this information would be filed on April
19, 1984.

3. and 4. These items relate to NRC Staff documents.
Accordingly, Applicants do not address this portion of CASE's
Motion.

5. CASE moves that Applicants be required to provide the
information requested by the Board in its January 30, 1984,

Memorandum (Records Retrieval) by May 8, 1984, or, in the

alternative, provide an estimate of when this material will be

presented (CASE Motion at 20-21). By letter dated April 13,



1984, Applicants indicated this information would be submitted in
approximately six weeks. Applicants intend to provide a thorough
report regarding the records system at Comanche Peak which will
be fully responsive to the Board's concerns raised in its

Mmemorandum. Further action by the Board on this matter is

unnecessary.

6. This request relates to NRC Staff documents.
Accordingly, Applicants do not address this portion of CASE's
motion.

7. CASE moves that Applicants be required to submit their
response, or a schedule for their response, to the Board's
Partial Initial Decision regarding AS500 steel by April 17, 1984.
Applicants filed their response on April 11, 1984. Accordingly,
no action is required by the Board on this aspect of CASE's
motion.

8. CASE moves that the Board order Applicants and the NRC
Staff to file a schedule, by May 15, 1984, for the completion of
various reports that will be employed in future hearings.
(Motion at 21.) CASE does not, however, specify which reports it
is addressing. Thus, Applicants are unable to respond to
specific items to which CASE may be referring. However, as
previously noted, Applicants filed a schedule for submission of
information requested by the Board regarding a number of matters
(see Applicants' letter of April 13, 1984). Thus, CASE's motion
in this regard, at least with respect to Applicants, uppears to
raise a moot question. In any event, Applicants agree that a

reasonable schedule should be established regarding matters



necessary for completing litigation of the remaining issues in
the proceeding. Accordingly, we do not object to the development
of a schedule for submission of infoimation, if it is accompanied
by a schedu'e for litigation of outstanding issues. We urge the
Roard to so find, and to request that the parties submit detailed
schedules for litigation of outstanding issues.

9. CASE moves the Board to reconsider its conclusion that
the only testimony of undue pressure on craftspeople is from the
Stiners. Applicants oppose this request. It is Applicants'
position that allegations of intimidacv:on of craft should not be
heard except in circumstances where it can be shown that the
alleged intimidation had an actual impact on the final product of
safety-related work. The QA/QC inspection program wiil discover
and correct any alleged inadequacies in the work product of
craft. It is for this reason that the issue of intimidation
should be limited to QC personnel except where it is shown that
1) the result of alleged craft intimidation is materially
defective workmanship which, if not corrected, would adversely
atfect plant safety and 2) the alleged materially defective
workmanship affecting plant safety has not been revealed and
properly disposed of by the operation of Applicants' QA/QC
program. In short, if the QA/QC program is found to be
effective, virtually all allegations of craft intimidation would
be irrelevant to a decision as to the quality of the ultimate

work product.



In any event, Applicants believe that further
clarification on this subject should await Applicants' submittal
of a proposed standard for judging the intimidation issue.
Accordingly, the Board should deny CASE's motion in this regard,
pending adoption of that standard.

10. CASE requests that the Board reconsider its decision to
close the issue of intimidation with respect to craft.

Applicants oppose this request for the reasons stated in
paragraph 9. Semantic shadings of concepts such as "dis-
couragement"” and "worker morale" will be covered by Applicants in
their response to the Board's request for a standard to judge the
generic issue of intimidation. Accordingly, as with the
preceding item, gho Board should deny CASE's motion, pending
establishment of that standard.

11. CASE seeks clarification of the Board's conclusion
regarding the evidentiary status of Mr. Hamilton's dismissal. We
understand the Board's statement to mean that the legal
significance, if any, of the dismissal of Mr. Hamilton has not
yet been decided. Further consideration of the legal
significance of the dismissal of Mr. Hamilton should await the
Board's adoption of a standard for judging instances of alleged
intimidation and presentation of evidence in light of that
standard.

12. CASE requests that litigation of Mr., Stiner's dismissal
be deferred pending release of the Office of Investigation's
Report on Intimidation. Applicants oppose this request. Trial

of the issue of "intimidation" cannot be further delayed.



Applicants have filed a motion for a cut-off date with resrect to
allegations of intimidation. CASE should prepare now its
evidence on this issue without awaiting further OI reports. (§23
also Response to Item 13.)

13. CASE asks the Board to reconsider its decision to
proceed to litigate intimidation issues prior to the completion
of OI investigation reports. Applicants oppose this request. As
we have indicated, Applicants believe that the trial of this
issue should not be further delayed pending completion and
receipt of OI investigation reports. OI has already stated that
it cannot predict when its investigations will be complete,
indicating that it may not complete all investigations prior to
Fall 1984. Awaiting completion of those investigations before
litigating this issue obviously is unacceptable if the Board is
to reach a decision prior to Applicants' scheduled fuel load
date. In any event, CASE has not demonstrated that it would be
unable to litigate the intimidation issue without the OI Reports.
Accordingly, the Board should deny CASE's motion.

14, CASE seeks to have the Board reconsider its
determination that parties need not prefile testimony regarding
intimidation, but only with respect to Applicants and the NRC
Staff. Applicants oppose this request. It is Applicants'
poeition that orderly trial on this issue requires that CASE
first establish, if it can, that there has been a practice of
discouraging the reporting of nonconforming cc..ditions, which
practice undermines the effectiveness of the QA/QC program. Only

after CASE has so demonstrated will Applicants be able tu respond



in detail to CASE's allegations. 1In any event, further
consideration of this matter should await a decision as to 1)
what the standard is by which specific allegations presented by
CASE are to be judged and 2) whether a practice has been
established. At that time it may well be that specific matters
discussed in previously filed affidavits or testimony of CASE's
witnesses will be subject to summary disposition, depending on
the standard adopteua by the Board.

15. CASE moves that the Board reconsider its decisions that
the only evidence of record regarding the qualifications of
quality assurance supervisory personnel is in the context of the
CAT Report and in the testimony of Mrs. Stiner (Motion at 23).
CASE identifies two instances in which it believes the record
reflects additional evidence on this matter.

First, CASE cites to testimony of Mr. Hamilton
concerning disagreements between himself and his supervisors
regarding inspection findings. This specific allegation was
addressed and disposed of in the Board's July 28, 1983, Proposed

Initial Decision (Concerning aspects of construction quality

control, emergency planning and Board questions), at 23. CASE
did not object to the Board's disposition of this allegation when
it had the opportunity to do so (see "CASE's Objec’ions to
Licensing Board's Proposed Initial Decision," August 27, 1983, at
16-17). Thus, CASE should not be permitted to attack‘now the
Board's resolution of this matter, particularly given that CASE
failed to pose a timely objection to the Board's original

decision. The Board should deny CASE's motion in this regard.



The second example which CASE cites regarding "eviderce"
of unqualified supervisory personnel is a limited appearance
statement of Mr. Bronson. We first note that limited appearance

statements are not evidence. Iowa Electric Light & Power Company

(Duane Arnold Energy Center), ALAB-108, 6 AEC 195, 196 n.4
(1973). Consideration of Mr. Bronson's statement as evidence is
not, therefore, permitted. In any event, the statements of Mr.
Bronson referenced by CASE contain nothing more than general
expressions of dissatisfaction on his part with his supervisors.
There are no allegations of specific deficiencies in the required
qualifications of any supervisory personnel. Thus, there is no
basis for consideration of this material. Accordingly, the Board
should deny CASE's motion with respect to Mr. Bronson's
statement.

16. CASE moves that the Board revise its Memorandum to

reflect what it believes is another instance of "reverse
classification". 1In this regard, CASE cites to Mr. Hamilton's
testimony regarding an instance of declassification of items from
a safety to non-safety category. Such declassification is not
within the scope of the allegation regarding reverse
classification, and, thus, is not an additional example of that
practice as CASE alleges. Accordingly, the Board should deny
CASE's motion on this matter.

17. CASE moves that the Board revise its Memorandum to

"“recognize that CASE may supplement its expected findings of
fact” on the issue of trending. (Motion at 23). Applicants do

not dispute that CASE should supplement its expected findings



regarding this matter. Applicants believe CASE should be
required to do sc. If relevant additional information is
disclosed during hearings subsequent to CASE's filing of its
expected findings, such supplementation should be accomplished in
accordance with the Board's directive that it be done shortly
after the conclusion of the hearing session at which such
supplementary information is developed. Accordingly, Applicants
do not oppose CASE's motion in this regard and urge the Board to
require CASE to so supplement its expected findings.

18. CASE moves the Board to permit CASE to provide
additional information regarding allegations of Mr. Messerly.
Applicants oppose this motion. CASE has had, but failed to take
advantage of, numerous opportunities to present specific
information regarding these allegations. As the Board notes in

its Memorandum, CASE was given the opportunity to conduct on-site

discovery to identify unsatisfactory construction activities,
including those related to Mr. Messerly's allegation, but
declined to do so. Further, as Applicants discussed in their
reply to CASE's identification of issues to the Board on this
matter (January 30, 1984), at 20-21, CASE twice submitted
pleadings regarding Mr. Messerly's allegations but failed to
provide sufficient justification for the Board to permit
litigation of these allegations. CASE further addressed this
question in its December 22, 1983, pleading regarding
identification of outstanding issues. In none of these instances
did CASE provide the specification necessary to warrant further

inquiry in the proceeding. 1In short, CASE is seeking a fifth
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opportunity to convince the Board that this matter should be
litigated. The Board correctly disposed of this matter in its

Memorandum and should not afford CASE yet another opportunity to

inject this matter into the proceeding. Accordingly, the Board
should deny CASE's motion.

Finally, the Board requested that Applicants address in this
pleading the subject matter of procedures for dealing with
confidentiality of various potential witnesses. Applicants
believe that resolution of this question should await disposition
of other matters presently or soon to be before the Board and
parties. First, Applicants will shortly file a motion seeking to
obtain the names of confidential sources interviewed by OI.
Second, Applicants have filed interrogatories with CASE seeking
to obtain the names of all CASE witnesses. It is apparent, that
at least in major part, the names of potential CASE witnesses
have already been revealed. OT Report 4-84-006, which was
released to the parties on April 3, 1984, contains in full the
names of 24 persons provided by CASE to OI in August of 1983 in
connection with the issue of "intimidation". Thus, to the extent

that there may be additional witnesses not previously revealed
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for whom CASE or OI seeks some form of protection, that subject

should be addressed in that context. Accordingly, Applicants

believe the

Board

should await the results of these efforts

before taking further action in this area.

April 16,

1984

Respectfully submitted,

Nicholas S. Reyno
Leonard W. Belter
William A. Horin

Counsel for Applicants

BISHOP, LIBERMAN, COOK,
PURCELL & REYNOLDS

1200 Seventeenth Street, N.W.

Washington, D.C. 20036

(202) 857-9817
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing "Applicants'
Answer to CASE's Motions Regarding Board's 3/15/84 Memorandum" in
the above-captioned matters were served upon the following
persons by overnight delivery (*), or deposit in the United
States mail, first class, postage prepaid, this 16th day of
April, 1984, or by hand delivery (**) on the 17th day of April,
1984.

**peter B. Bloch, Esq.
Chairman, Atomic Safety and

Chairman, Atomic Safety and
Licensing Appeal Panel

Licensing Board
U.8. Nuclear Regulatory

Commission
Washington, D.C. 20555
*Dr. Walter H. Jordan
B8] West Outer Drive
Oak Ridge, Tennessee 37830
*Dr. Kenneth A. McCollom
bean, Division of Engineering

Architecture and Technology

Oklahoma State University
Stillwater, Oklahoma 74074

Mr. John Collins
Regional Administrator,
Region 1V

U.S. Nuclear Regulatory
Commission

611 Ryan Plaza Drive

Suite 1000

Arlington, Texas 76011

U.8. Nuclear Regulatory
Commission

"..hinqtono D.C. 20555

Mr. William L. Clements

Docketing & Service Branch

U.8. Nuclear Regulatory
Commission

Washington, D.C. 20555

**Stuart A. Treby, Esq.
Office of the Executive
Legal Director
U.8. Nuclear Regulatory
Commission
".himtong D.C. 20555
Chairman, Atomic Safety and
Licensing Board Panel
U.8. Nuclear Regulatory
Commission
Washington, D.C. 20555



Renea Hicks, Esq.

Assistant Attorney General

Environmental Protection
Division

P.O. Box 12548

Capitol Station

Austin, Texa 78711

Lanny A. Sinkin

114 W. 7th Street

Suite 220

Austin, Texas 78701

Herbert Grossman, Esquire

Administrative Judge, Atomic
Safety and Licensing Board

U.S. Nuclear Regulatory
Commission

Wwashington, D.C. 20555

ect Homer C. Schmidt
Robert Wooldridge, Esq.
David R. Pigott, Esq.

*Mrs. Juanita Ellis
President, CASE

1426 South Polk Street
Dallas, Texas 7 5224

**Ellen Ginsberg, Esquire

Atomic Safety and Licensing
Board Panel

U.8. Nuclear Regulatory
Commission

Washington, D.C. 20555

.
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