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LICENSEE'S MOTION FOR LEAVE TO FILE REPLY TO
TMIA'S RESPONSE TO LICENSEE'S MOTION
FOR SUMMARY DISPOSITION

Licensee hereby moves the Atomic Safety and Licensing
Board, pursuant to 10 C.F.R. § 2.730, for leave to file the ac-
compi . .yiig reply to TMIA's April 3, 1984 Response to Licensee's
Motion for Summary Disposition. Licensee should be permitted
to file such a reply because it is necessary to inform the
Board that TMIA has wrongfully and unfairly predicated its op-
position on new allegations which should have been, but were
not, provided to Licensee in response to discovery requests,
and on unsworn statements which do not even purport to satisfy
the documentary requirements (depositions, answers to interrog-
atories, or affidavits) of 10 C.F.R. § 2.749(b) for answering a

motion for summary disposition. TMIA has also raised new



issues which are outside the scope of the admitted contentions,
and has on numerous occasions mischaracterized Licensee's
amendment application, summary disposition motion and the affi-
davits of Licensee's witnesses.

In its April 3, 1984, response to Licensee's summary dis-
position motion, TMIA for the first time attempts to add some
flesh to the bare bones of its contentions; the vast majority
of the allegations set forth therein were never alluded to,
much less explained, in its responses to Licensee's discovery
requests. This is so notwithstanding that Licensee's discovery
requests unquestionably sought identificaticn of the allega-
tions TMIA now makes, and of the documents upon which it now
relies.l/

Fundamental fairness requires that Licensee be permitted
an opportunity to demonstrate that TMIA's response is legally
insufficient to preclude summary judgment in Licensee's favor.
This result is required as well to safeguard the integrity of
the Commission's rules, which contemplate the use of the summa-
ry disposition procedures as an efficacio. ' means of avoiding
unnecessary hearings. As Licensee's reply will demonstrate,
TMIA failed to support its allegations with any admissible evi=-
dence as required by 10 C.F.R. § 2.749(b), but instead relies

on unsworn and unsigned statements, allusions to various test

1/ See discussion in the accompanying Reply at 4-11.
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reports inappcsite to the particular contention in issue, and
mischaracterizations of Licensee's prior pleadings. The reg-
ulations make clear that unless a properly supported opposition
is filed, summary disposition "shall be rendered". Id. at

§ 2.749(b). Licensee should be permitted to demonstrate these
conclusions at this time, rather than unnecessarily having to
do so in a lengthy evidentiary hearing.

TMIA's resp-nse is fraught with other irregularities which
also demand a reply. For example, TMIA improperly seeks to
thwart summary disposition by raising issues which are outside
the scope of the admitted contentions, or even outside the
scope of the hearing. Licensee ought to have an opportunity to
demonstrate this as well.

WHEREFORE, Licensee respectfully requests that its motion
be granted and that Licensee be permitted to reply to TMIA's

Response to Licensee's Motion for Summary Disposition.

Respectfully submitted,

SHAW, PITTMAN, POTTS & TROWBRIDGE

ay: Buser U Qundid) fuw

George F. Trowbridge, P.C.
Bruce W. Churchill, P.C.
Diane E. Burkley

Wilbert Washington, II

Counsel for Licensee
1800 M Street, N.W.
Washington, D.C. 20036
(202) 822-1000

Dated: April 13, 1984
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LICENSEE'S REPLY TO TMIA'S RESPONSE TO LICENSEE'S
MOTION FOR SUMMARY DISPOSITION

On February 24, 1984, Licensee moved for summary disposi-
tion of each of TMIA's contentions ("Motion"). Licensee's Mo-
tion addressed TMIA's contentions in depth, setting forth sepa~
rately for each contention all material facts as to which there
is no genuine issue to be heard, and supporting its motion with
detailed affidavits. TMIA responded to Licensee's motion on
April 3, 1984. The response consists almost exclusively of im-
properly proffered new allegations and facts which should have
been, but were not, disclosed to Licensee during the discovery
process. TMIA's new allegations and facts are supported only
by unsworn statements or other documents which wholly fail to
satisfy the criteria of 10 C.F.R. § 2.749. Many are outside

the scope of TMIA's admitted contentions or of the hearing



itself, and none raises a genuine issue to be heard. Summary
disposition in Licensee's favor accordingly should be granted.
I. ARGUMENT

TMIA's two-page response is accompanied by a 55-page docu-
ment entitled "Statement of Material Facts as to Which There
Are Genuine Issues to be Heard" ("TMIA Statement”). TMIA has
also appended numerocus attachments, including a statement pur-
ported to be that of a Dr. George Sih, who is alleged to be an
expert in fracture mechanics. TMIA contends there are material
issues of fact with respect to each of its contentions save
Contention 2.¢ (on which summary disposition, therefore, should
automatically be granted).

Given their length, a superficial perusal of these docu-
ments might suggest TMIA has raised at least some issues of ma-
terial fact. Superficial readings, however, often are mislead-
ing, and that is the case here. TMIA's opposition, when placed
in context and read closely, raises not even a single genuine
issue of material fact which is cognizable by the Board.

There are three reasons why this is so, one or more of
which is applicable to each of the allegations made in the TMIA
Statement:

- TMIA is estopped from raising the allega-

tions because it wrongfully failed to dis-
close them to Licensee during the course of
discovery as required by Commission regula-
tions.

- The allegations are unsupported by an affi-

davit or such other support "as would be
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admissible in evidence" (10 C.F.R.
§ 2.749(b)).

.- The allegations are beyond the scope of the
admitted contentions or of the hearing
itself.

These three bases are discussed in turn below.l/

A. TMIA IS ESTOPPED FROM RELYING ON NEW ALLEGATIONS
TO _SUPPORT ITS OPPOSITION

TMIA has been participating in the steam generator repair
proceeding for almost eleven months, since its filing in May,
1983 of a petition to intervene and "Formal Demand for an Adju-
dicatory Hearing >f Amendment to the TMI-1 Operating License
Concerning Steam Generator Tube Regairs."g/ Throughout, TMIA
has steadfastly avoided its obligation to set forth in detail
the specific factual basis for its vague and unparticularized
contentions. Its claims that it has been unable to do so
strain its credibility; its action in coming forth with such
specifics only after Licensee has filed for summary disposition

suggests either that TMIA until now has been negligent in

1/ In view of the fact that none of TMIA's allegations are
cognizable, the Board need not address whether, as a substan-
tive matter, TMIA's allegations raise genuine issues of materi-
al fact. To alleviate any concerns the Board might have in
this regard, however, Attachment I hereto is a technical analy-
sis of TMIA's assertions. As we there discuss, all of the
issues raised by TMIA are either not "genuine" or not "materi-
al" to the contentions.

2 TMIA has been involved in other TMI licensing proceedings
Or many years.



fulfilling i%s obligations as a party, or that it is purposely
engaging in surprise tactics of gquestionable propriety. In ei-
ther case, the effect is to circumvent the proper NRC proce=-
dures. As such, TMIA's dilatory actions should be rejected by
the Board.

From the beginning, TMIA has resisted Licensee's and the
Board's efforts to discern the specific concerns underlying its
contentions with protestations that it is "unable" to articu-
late any precise allegations. TMIA's September 21, 1983 "Sup-
plement to Petition for Leave to Intervene", which set forth
its proposed contentions, did not contain an explanation as to
the contention's meaning and scope, and no elucidation was
forthcoming at the October 1983 prehearing conference. For ex-
ample, in support of TMIA Contention l.a, Ms. Doroshow stated
that "[t)|he basis for that contention really is the fact that
the data supplied is inadequate for us to make a determina-
tion." Memorandum and Order (Ruling on Contentions) at 4,
November 29, 1983 (citing Transcript of Prehearing Conference
Metropolitan Edison TMI-1 Steam Generators at 39). Licensee
thus was able to ascertain only that TMIA disagreed with, did
not know about, or was somehow concerned with various aspects
of the repair program.

waring the -ourse of discovery, Licensee served three sets
of interrogatories and requests for production of documents on

TMIA. The pattern of Licensee's interrogatories was basically



the same for each of TMIA's contentions. We first asked gues-
tions requesting clarification of the specific allegations
being made, including questions fashioned to determine what
TMIA meant by certain terms used in its contentions. For exam-
ple, we asked TMIA what it meant in Contention l.a by the "post
repair and plant performance testing and analysis" which it was

alleging to be inadequate. Licensee's lst Set, Int. l.a-1.3/

3/ The numerous discovery documents will be cited herein as
follows:

Licensee's lst Set == refers to Licensee's First Set of In-
terrogatories and Reguest for Produc-
tion of Documents to Intervenor TMIA,
dated December 15, 1983

TMIA's lst Resp. == refers to TMIA Response to Licensee
Interrogatories, dated January 4,
1984, and TMIA Response to Licensee
Request for Production of Documents,
dated January 3, 1984

Licensee's Motion refers to Licensee's Motion to

to Compel == Compel Discovery on Licensee's First
Set of Interrogatories and Request for
Production of Documents to Intervenor
TMIA, dated January 9, 1984

TMIA's Supp. refers to TMIA Respcnse to

Resp. ==~ Licensee Motion to Dismiss TMIA
Contentions la, 1lb, lc, and 2bl and
Supplemental Interrogatory Response to
Licensee, dated January 20, 1984

Licensee's 2nd Set ==~ refers to Licensee's Second Set of In-
terrogatories and Request for Produc-
tion of Documents to Intervenor TMIA,
dated January 12, 1984

TMIA's 2nd Resp. == refers to TMIA's Response to Licens-
ee's Second Set of Interroga.ories and
Request for Production of Documents,
dated February 18, 1984

(Continued Next Page)



Likewise, we asked TMIA to identify the license conditions it
alleged were inadequate. Second, we asked for the detailed
facts and explanations upon which TMIA based its allegations.
Third, we asked TMIA to identify the documents which supported
its allegations. We also asked a number of questions about
specific aspects of the contention which had previously been
identified.

TMIA's answers were evasive. In response to the above re-
quest that TMIA identify and describe in detail each aspect of
"post repair and plant performance testing and analysis" which
it alleges is inadequate, TMIA responded by stating that "TMIA
is unable at this date to identify and describe in detail the
information requested because TMIA can not yet assess the ade-
quacy of each aspect of Licensee's post repair and plant per-

formance testing and analysis." TMIA's lst Resp., Int. 1l.a-1.

(Continued)

Licensee's 3rd Set == refers to Licensee's Third Set of In-
terrogatories and Request for Produc-
tion of Documents to Intervenor TMIA,
dated January 24, 1984

TMIA's 3rd Resp. == refers to TMIA's Response to Licens-

ee's Third Set of Interrogatories and
Request for Production of Documents,
dated February 18, 1984

Licensee's lst Resp. -- refers to Licensee's Answer to TMIA's
First Set of Interrogatories and Re-
quest for Production of Documents,
dated January 13, 1984



Similarly, when asked to identify and produce each document (1)
which it claims supports its answers and allegations, (2) which
it plans to use as an exhibit, and (3) which they plan to use
for purposes of cross examination (see, e.g., Licensee's lst
Set, Ints. 1.a-20, l.a-22, 1.a-23), TMIA simply declined to
provide the requested information.

Because of these deficiencies in TMIA's responses, Licens-
ee was required to file a motion to compel, which was granted
by the Board. See Licensee's Motion to Compel; Memorandum
Order (Memorializing Conference Call) at 3-4, January 13, 1984.
In granting the motion to compel, the Board observed that "a
party must comply fully [with discovery requests] in order that
the party seeking discovery can know the position of the ad-
verse party before the hearing". 1Id. at 3.4/

TMIA's continued lack of diligence or ability to provide
basic information was evident in its response to Licensee's 2nd
Set. For example, Interrogatory II-l.a-l, which supplemented
Interrogatory l.a-1l, supra, requested TMIA to state where the
post repair and plant performance testing and analyses were in-
adequate in their assessment of fatigue life, stress levels,

the effects of the corrosive contaminant, crack size, etc.

4/ TMIA's supplemental response was hardly more illuminating,
stating only generally that the "data is inadequate" wi.h re-
spect to such subjects as "Repair Testing", "Post Repair
testing" and the "Effects of the Expansion Repair". TMIA's
Supp. Resp., Int. l.a-=4.




TMIA merely responded that "[a)t this time TMIA does not have
access to the technical expertise which would allow TMIA to as~-
sess the adequacy of [L]icensee's testing and analysis."S/
TMIA's failure to articulate its allegations is direc='y
contrary to its own promise that "[o|nce TMIA is able to review
and digest the information it needs... fuller responses will be
provided." TMIA's lst Resp. at 1. Of course, as Judge Wolta
noted in the January 12, 1984 conference call, this statemeny
was no more than a recognition of TMIA's discovery obligations.

Be that as it may, those obligations were never fulfilled.§/

S/ TMIA's 2nd Resp., Int. II-l.a=-l, II-l.a=2 = II=1l.a-9,
II-l.¢c=1 = II-1l.¢-7, 1I-1.d-11 = I1-1.d-26. Licensee's 2nd Set
at 4 also specifically asked TMIA to update each answer previ-
ously made to the first set of interrogatories. No update was
provided by TMIA.

Licensee's 3rd Set sought to elicit the specific factual
bases for TMIA Contention 1.d, especially with regard to what-
ever information Dr. Sih may have provided. TMIA's 3rd Resp.,
unfortunately did not include any specific facts upon which
TMIA's Contention 1.d may have been based. It merely noted Dr.
Sih's disagreement with aspects of the TPR, SER, and Licensee's
analysis of small cracks. See id., Response to IIl-l.d=3 =
III-1.d-10.

6/ TMIA has had every document that it needs to assess the
entire repair program in its possession or readily available
since Licensee’'s lst Resp. and the attached reference documents
were delivered to TMIA. TMIA has refused to accept delivery of
the proprietary versions of those documents although Licensee
has made them available to TMIA, but has non-proprietary ver-
sions. Yet, over a month later, when TMIA finally responded to
Licensee's 2nd and 3rd Sets, TMIA still failed to identify many
of the specific factual bases for their contentions. See dis-
cussion supra. And of course, TMIA did not voluntarily supple-
ment its answers to Licensee's 1-t Set, as it promised and was
obliged to do.



All of Licensee's discovery efforts were designed to
elicit an understanding of what was being alleged, and why.
Faced with TMIA's less than satisfactory response to its dise
covery requests, Licensee's motion for summary disposition
nonetheless sought to define the nature and scope of the con-
tentions as consistently as possible with the plain meaning of
the contentions themselves and with what clues the intervenors
had given in the prehearing conference and the discovery re-
sponses as to the contentions' meaning. Licensee addressed
each contention in depth, and in particular, addressed each
fact and allegation which TMIA had raised. In so doing,
Licensee demonstrated that these facts and assertions raise no
genuine issue as to any fact material to TMIA's contentions.

In its April 3 response to Licensee's Motion, TMIA for the
first time attempts to add some substance to its
unparticularized contentions; the vast majority of the allega-
tions in its Statement were never specified, much less
explained, in its responses to Licensee's discovery requests.
This is so notwithstanding that Licensee's discovery requsts
unquestionably sought identification of the allegations TMIA

now makes.7/

1/ TMIA also failed to identify or produce several of the
documents upon which they now rely, most especially the ACRS
transcript of the combined subcommittee meeting held on January
28, 1983; Attachment 1, NRC memorandum re: Staff Evaluation of
TMI-1 Steam Generator Corrosion Problem (May 19, 1982); and At~
tachment 4, Georgu C. Sih, Statement of Hearing on TMI Restart:

(Continued Next Page)



If TMIA was truly incapable of providing this information
during discovery because of its lack of expertise, we seriously
question its place in this proceeding. An alleging party who
cannot provide such basic and fundamental information about its
own allegations should not be permitted, under the Commission's
Rules of Practices, to litigate its contentions. See Commis-
sion's "Statement of Policy on Conduct of Licensing Proceed-

ings," CLI-81-8, 13 N.R.C. 452 (1982); Duke Power Company (Ca=-

tawba Nuclear Stations, Units 1 and 2), CLI-83-19, 17 N.R.C.
1041, 1046-48 (1983).

But even if TMIA in all honesty lacked the expertise nec-
essary to articulate its allegations, this does not excuse its
wholesale failure to properly identify this information in re-

sponse to Licensee's discovery requests. See Duke Power

Company (Catawba Nuclear Stations, Units 1 and 2), supra, 17
N.R.C. at 1048. TMIA, after all, was certainly "able" to ob-
tain the assistance necessary to detail specific allegations
when it came time to seek to defeat Licensee's Motion. If it
can do so now, it could do so then. For this reason, TMIA
should be subject to sanction for its noncompliance with

Licensee's valid discovery requests. 10 C.F.R. §2.740,

(Continued)
Steam Generator Tube Repair (December 16, 1983). Thus, Licens-

ee was unfairly denied an opportunity to review these documents
in preparation of its motion for summary disposition.
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2.740(b); Commission's Statement of Policy, supra, 13 N.R.C. at
454.

But even without invoking the Board's authority to impose
sanctions, TMIA is estopped from using the new statements to
defeat summary disposition because of its failure to properly
respond to discovery. This result is a patently necessary and
appropriate one, for to freely excuse intervenor's surprise
tactics (or lack of diligence) would seriously undermine the
integrity of the summary disposition process, which is designed
to avoid unnecessary hearings. It would also undermine the
requirement that intervenors fully assume the obligations at-
tendant to participation in licensing proceedings.

Accordingly, to the extent TMIA relies on new information
it improperly failed to disclose in discovery, the facts set
forth in Licensee's Motion for Summary Disposition should be
deemed admitted for purposes of this proceeding, and summary
disposition should be granted in Licensee's favor. See 10
C.F.R. § 2.749(a) ("All material facts set forth in the state-
ment required to be served by the moving party will be deemed
to be admitted unless controverted by the statement required to

be served by the opposing party.")
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B. TMIA'S OPPOSITION IS LEGALLY INSUFFICIENT TO BAR SUMMARY
DISPOSITION BECAUSE IT IS UNSUPPORTED BY SUCH FACTS AS
WOULD BE ADMISSIBLE IN EVIDENCE

10 C.F.R. § 2.749 sets forth the requirements for summary
disposition of disputed issues. That regulation expressly pro-
vides that once a motion for summary disposition has been made
and supported by affidavits, the opposing party may not rely
upon mere allegations or statements of concern. Rather, it
must put forth such specific "facts as would be admissible in
evidence", by affidavit or otherwise, that demonstrate that a
genuine issue of material fact exists. 10 C.F.R. § 2.749(b);

Florida Power and Light Company (Turkey Point Nuclear

Generating, Units 3 and 4), LBP-81-14, 13 N.R.C. 677, (1981),
aff'd, ALAB-660, 14 N.R.C. 987 (1981).

In the event that the opposing party is unable to present
by affidavit facts essential to justify its position, the reg-
ulations provide that it should file an affidavit stating the
reason(s) for its inability to comply with the mandate of
§ 2.749(b). See 10 C.F.R. § 2.749(¢c). 1If the party opposing
summary disposition does not file an answer in accordance with
the procedural requirements set forth in § 2.749, or does not
submit an affidavit explaining the reasons for its failure to
so comply, summary disposition for the moving party shall be
rendered (assuming that the moving party has demonstrated that

there are no genuine issues to be heard). 10 C.F.R.

§ 2.749(b); see also Virginia Electric and Power Co. (Nerth




Anna Nuclear Power Station, Units 1 and 2), ALAB-584, 11 N.R.C.

451 (1980); Wisconsin Electric Power Co. (Point Beach Nuclear

Plant, Unit 1), ALAB-696, 16 N.R.C. 1245 (1982).

(1) The Unsupported Allegations

Licensee's summary disposition motion was supported by af-
fidavits. The NRC regulations, therefore, mandate that those
of TMIA's allegations which are "mere allegations or statements
of concern" be disregarded by the Board. 10 C.F.R. § 2.749.
Judicial precedent with respect to summary judgment under Rule
56 c£ the Federal Rules of Civil Procedure also supports this
result.8/ It is well established in the Federal courts that,
to defeat summary judgment, a genuine issue of fact must be es-
tabiished by sufficient evidence supporting the claimed factual
dispute to require a tribunal to resolve the parties' differing
versions of the truth at trial. Unless they are accompanied by

probative evidence supporting the opposing party's claim, mere

assertions of a dispute will not defeat summary judgment.

First National Bank of Arizona v. Cities Service Co., 391 U.S.
253, 288-90 (1968). Such evidence is required because "(t]he

very mission of summary judgment procedure is to pierce the

pleadings and to assess the proof in order to see whether there

8/ Because of the similarities between summary judgment and
NRC summary disposition, those cases provide guidance here.

See Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1
and 2), ALAB- ¢ .E.C. 210, 217 (1974).
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is a genuine need for trial”. Notes of Advisory Committee on
Rules, Fed. R. Civ. Proc. 56 (e) (emphasis added).

(2) The Unsworn, Unsigned Statements by Dr. Sih

Even where TMIA has proffered information which allegedly
supports its opposition, however, that information must be re-
jected -- and summary dispcsition granted for Licensee =-- be-
cause TMIA's supporting material is not evidence which "would
be admissible" at trial. 10 C.F.R. § 2.749(b). TMIA places
pPrimary reliance on two unsworn and unsigned statements pur-
portedly made by Dr. Sih of Lehigh University. Such unsworn
statements may not be considered by an adjudicatory body to de-
termine the propriety of summary disposition because they lack

evidentiary value. See Wisconsin Electric Power Co. (Point

Beach Nuclear Plant, Units 1 and 2), LBP-82-88, 16 N.R.C. 1335,
1345 (1982); see also Adickes v. S.H. Kress and Co., 398 U.S.

144, 160-61 (1970); Gordon v. Watson, 622 F.2d 120, 123 (S5th

Cir. 1980). Licensee hereby objects to the authenticity of
these statements.

The particular statements in issue here are defective not
only because they are unsigned and unsworn, but because there
is no indication that Dr. Sih is qualified to testify on the
subjects discussed in the statements. Cf. 10 C.F.R. § 2.749(b)
("Affidavits... shall show affirmatively that the affiant is
competent to testify on the matters stated therein.") Equally

as troubling, Dr. Sih's statement concerning Licensee's summary



dispcsition motion does not even indicate that he nas read
Licensee's motion or accompanying affidavits; it is certainly
clear from his stated concerns that he has not read any of
Licensee's or the Staff's safety reports, and as a consequence,
has misunderstood Licensee's qualification testing program.9/

The concerns raised by Dr. Sih are, therefore, misleading
and their relevance questionable. It would fly in the face of
fundamental fairness and be directly violative of the Commis-
sion's rules to permit TMIA to rely on such a document to de-
feat summary disposition.l0/

TMIA seeks to excuse its failure to obtain an affidavit
from Dr. Sih by stating that "due to time limitations, these
comments could not be converted into affidavit form". (Re-
sponse at 1). Not only is this excuse lame (no reason is given
why TMIA waited until the week of March 19 to contact Dr. Sih,

even though Licensea's motion was scrved on February 24), it is

9/ For example, in Attachment 2, Item (1) of the Intervenor's
motion, the author states that "the nonuniformities referred to
in the second paragraph on p. 28 (of Licensee's motion) are not
clearly defined." 1In fact, even Licensee's most basic refer-
ence document, TR-008 at 82-84 discusses in detail the stresses
included in the model, including the manner in which nonuniform
bending stresses are incorporated.

10/ The other statement by Dr. Sih--a half page statement he
presented to U.S. Senator Specter last December--is equally in-
admissible. There is no indication that the document is au-
thentic, or that the concerns there raised are based on any fa-
miliarity whatsoever with the actual TMI-1 steam generator
repair. In any event, the .ub;cctl covered here are clearly
not encompassed in any of TMIA's admitted contentions.

.15-



itself impermissible. As noted, under the NRC rules, a party
opposing summary disposition can excuse its failure to ocbtain
an affidavit which it believes will raise genuine issues of
fact only by filing an affidavit explaining why the affidavit
on the material facts could not be obtained in time to be filed
with its opposition. 10 C.F.R. § 2.749(c). There is no excuse
proferred by TMIA for its failure to comply with this require~
ment, and we are hard-pressed to see how such an excuse could
be fashioned.

(3) e Unauthenticated Transcripts and Re ts

The remaining documentation submitted by TMIA to support
its opposition is equally inadmissible. TMIA relies on the
following transcripts and documents which it has not authenti-
cated: (1) Transcript of an ACRS subcommittee meeting on
January 28, 1983; (2) an NRC Staff memorandum, dated May 19,
1982; (3) a "meeting report" dated September 20, 1982); (4) an
undated "meeting report"; (5) an "informal technical communica-
tion" dated August 9, 1982; (6) a "trip report" dated July 21,
1982; (7) an NRC Staff memorandum dated October 20, 1982; and
(8) a letter from Chairman Pallidino to Representative Markey
dated May 5, 1983. Licensee hereby objects to TMIA's reliance
on these unauthenticated documents.

It is established that documents relied upon by either the
moving or opposing party must be authenticated by, and attached
to, an affidavit meeting the requirements of the 10 C.F.R.

.16-



§ 2.749 before they may be considered by an adjudicatory bedy
in determining the propriety of a motion for summary disposi-
tion. This is because documents which have not been properly

authenticated have no evidentiary value. See Wisconsin

Electric Power Co. (Point Beach Nuclear Plant, Units 1 and 2 )

LBP-82-88, 16 N.R.C. 1335, 1345 (1982); United States v.

Dibble, 429 F.2d 598 (9th Cir. 1970). The requirement that the
party relying on such documentation authenticate it and estab-
lish its admissibility is no mere technicality; as previcusly
noted, the purpose of summary disposition is to assess whether
a trial is necessary. It goes without saying that if the
information is not admissible, a hearing is not necessary.

In sum, TMIA's response amounts to little more than a vo-
luminous compilation of allegations unsubstantiated by a single
fact which would be admissible in evidence, cast in the guise
of a statement of facts in dispute. Its opposition therefore
is legally insufficient to controvert Licensee's statement of
material facts as to which there is no genuine issue to be
heard. The facts stated by Licensee accordingly must be deemed
admitted, and Licensee's motion for summary disposition
granted. 10 C.F.R. § 2.749.11/

11/ TMIA's response is procedurally defective for yet another
reason--the intervenor has failed to annex to its motion "a

separate, short and concise statement of the material facts as
to which it is contended that there exists a genuine issue to

be heard." 10 C.F.R. § 2.749 (a); gg% gggsgg*gi_g%¥i§_524 (Big
Rock Point Plant), LBP-82-81, 15 N.R.C. s ( ). True,
(Continued Next Page)
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C. TMIA'S OPPOSITION IMPERMISSIBLY RAISES ISSUES
WHICH ARE BEYOND THE SCOPE OF THE ADMITTED
CONTENTIONS OR THE HEARING

In many instances, TMIA's Statement raises issues or alle-
gations which are clearly outside the scope of its contentions
as gleaned both from the plain meaning of the language and from
TMIA's responses to discovery requests. In some instances, the
issues raised in TMIA's Statement are beyond the scope of the
hearing itself.

As Licensee unfortunately has been obliged to repeatedly
stress in response to efforts by the intervenors to broaden the
scope of the Board's inquiry, the purpose of this proceeding is
a comparatively narrow one: to determine the adequacy of the
kinetic expansion repair process. The Board admitted eight
TMIA contentions which in its view fall within the scope Jf
that amendment.

TMIA now seeks to expand that list even further by raising

a host of issues not related to its contentions or to the

(Continued)

TMIA has annexed a document which it has entitled a "Statement
of Facts". But, in actuality, the vast majority of the state-
ments in that document are sl) summaries of the contentions, or
of Licensee's and the Staff's motions and affidavits, (2) argu-
ments, and (3) discussions as to why "questions" still exist.
This is hardly the type of statement of facts contemplated by
the regulations to assist the Board's "evaluat(ion of] the mer-
its of a motion for summary disposition."

fé;g;r;g Co. (Stanislaus Nuclear Project, Unit No. ¥
=77=45, N.R.C. 159, 163 (1977).
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hearing. The subject matter of this hearing involves only one
of a number of Technical Specifications or other NRC require-
ments which the Staff and Licensee addressed as part of the
total steam generator program. These other requirements, and
the advising of them by the Staff and the Licensee, are not
within the scope of this limited proceeding. Attachment II
hereto sets forth a brief description of the measures required
of Licensee to demonstrate the post-repair operability of the
steam generators, apart from those relating to the particular
Technical Specification amendment here in issue, as described
in the Board's Notice of Hearing on Issuance of Amendment to
Facility Operating License at 1, dated August 8, 1983:
The amendment requested would revise the
Technical Specifications to recognize steam gen-

erator tube repair techniques, other than plug-

ging, provided such techniques are approved by
the Commission.

The licensees' application, dated May 9,
1983, further requested that the Commission ap-
prove, within the provisions of the proposed
Technical Specification revision, the kinetic
expansion steam generator tube repair technique
used at the facility, thus permitting subsequent
operation of the facility with the as-repaired
steam generators.

TMIA's attempt to broaden the scope of this proceeding
contravenes the NRC's procedural regulations and should be re-

jected out of hand. See Wisconsin Electric Power Co. [WEBCO]
(Point Beach Nuclear Plant, Units 1 and 2), ALAB-739, 18 N.R.C.

335 (1983). In WEPCO, the Appeals Board upheld the dismissal
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of contentions generally related to steam generateor operation
in a licensing amendment proceeding concerning the repair of
steam generator tubes by sleeving. The Appeals Board qucted
with approval the Licensing Board's explanation that:

This is not an application to build or operate a

nuclear power reactor. In an amendment proceed-

ing, the relationship of steam generators to the

remainder of the plant is not germane.... The

test of relevance [therefore] ... is to ask

whether an issue is relevant to "how the

sleeving program would cause problems" or wheth-
er it reflects "unfavorably on the safety of

sleeving."
18 N.R.C. at 339, quoting LBP-82-88, 16 N.R.C. 1335, 1342

(1982). This Board similarly should reject TMIA's efforts to
expand the scope of this proceeding to issues not directly re-

lated to the kinetic expansion repair process.

D. COMMENTS ON TMIA'S RESPONSES FOR INDIVIDUAL CONTENTIONS

The discussions below briefly point out the most obvious
areas where the allegatio<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>