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I. INTRODUCTION

In its Memorandum and Order of November 30, 1983, the Board
requested each party's further views on whether the use of the UCLA reac” r
by Dr. Emil Kalil (doing business as Uranium West Laboratory, Inc.) a.
described at the hearing before the Alternate Board Member, constitutes
“ . . presearch . . . activities of the types specified in Section 31 "

of the Atomic Energy Act, and, if so, whether that fact is dispositive of

Contention II.

University has argued that its UCLA reactor facility is not
operated for any commercial purpose within the meaning of Section 50.22 of
the regulations. No evidence has been addressed to denonstrate that the UCLA
facility's activities are engaged in for any commercial purpose. University
has submitted uncontroverted evidence that the opposite is true and that, in
any case, University does not devote more than 50% of its costs to any
commercial activity. University herein submits the further arqument that the
use of the reactor that is made by Dr. Kalil is a type of activity contemplated
by Section 3i of the Atomic Energy Act and that that fact is dispositive of
Contention II, although Contention (I may be disposed of in University's

favor on other grounds.
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of educational and training activities relating to the

fields in subsection a.

Section 104 of the Act 42 U.S.C. Sec. 2134, as amended) provides

in relevant part, as follows:

Sec. 104, Mecical Therapy and Research and Development

c. The Commission is authorized to issue licenses
to persons applying therefor for utilization and
production facilities useful in the conduct of research
and development activities of the types specified in
section 31 and which are not facilities of the type
specified in subsection 104b. The Commission is
directed to impose only such minimum amount of regula-
tion of the licensee as the Commission finds will
permit the Commission to fulfill its obligation under
this Act to promote the common defense and security
and to protect the health and safety of the public
and will permit the conduct of widespread and diverse

research and development.
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Sections 31 and 104 were amended to their present form by Congress
in 1970 to eliminate the requirement that the Commission make a special
finding of "practical value" before issuing commercial licenses to power
reactor and fuel reprocessing facilities which were initially licensed under
section 104b. of the Act. Y Related amendments were also made to sections
102, 103 and 105. Prior to adopting the amendments the Commission was required
to make a written determination that each such facility was "sufficiently
developed to be of practical value for industrial or commercial purposes"
before a commercial license would be issued under section 103 of the Act.
Before 1970 the Commission had declined to make any such determination and,
as a consequence, all nuclear power reactor facilities were licensed as

“research and development" reactors under section 104b. of the Act, 2/

The purpose of the 1370 amendments to these sections of the Act
was to end the two-stage licensing process for power reactors, the significant
effect of which had been to insulate 104b, facilities from prelicensing anti-
trust review under section 105 of the Act. With the 1970 amendments, in
particular the new section 105c., the Commission was directed to determine

whether licensing the construction or operation of a nuclear power plant

l/Pub1ic Law 91-560, 91st Cong., 2nd Sess., approved December 19, 1970,

g-/The purpose of the amendments is discussed in detail in the report of the
Joint Committee on Atomic Energy: H.R. Rep. No. 91-1470 (also S. Rep. No.
91-1247), 91st Cong., 2nd Sess. (1970). Also, see Houston Lighting and
Power Co. (South Texas Praject, Units 1 & 2), CL1-77-T3, 5 KRC 1303, 1316
[1977); Toledo Fdison Co. et al. (Davis-Besse Nuclear Power Station, Unit 1),
ALAB-323, 2 N « i % 3
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would create a situation inconsistent with the traditional antitrust statutes,
New power reactor license applications were required to be made under section
103; however, facilities formerly licensed to operate under section 104b. were
”grandfathered.“gl The significant result of the 1970 amendment was to require
that nuclear power facilities be licensed under section 103 and thereby (by
operation of section 105) fully extend application of the nation's antitrust

laws to the nuclear power industry.ﬁj

It was in the context of proposing amendments to solve problems
relating to the application of the antitrust lTaws to the nuclear industry
that the Joint Committee on Atomic Energy made the observation concerning
the "commercial" use of research reactors.él The Joint Committee observed
that, although university-licensees under subsection 104c. and other licensees
under subsections 104a. or 104c. sometimes use their reactor for industrial
or commercial purposes, such insubstantial use was not to affect licensing
under section 104. The Joint Committee left it for the Commission to
determine whether such use is sufficiently substantial to entail licensing
under section 103 and thereby antitrust review by the Commission and the

Attorney General under section 105.§/ It may reasonably be inferred that

3/ section 102 (42 U.5.C. Sec. 2132).
4/ 30int Committee Report, pp. 8-13, 26, 28-31.

E/Joint Committee Report, p. 28; cited by the Board in the instant proceeding
in its Memorandum and Order of April 22, 1983, p. €.

8/14.
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the Joint Committee wa’ concerned about financially self-sufficient facilities
engaged in commercial activities that may have anti-competitive effects
injurious to the public under the antitrust laws. No other concern is expressed

in the Joint Committee Report.

In response to the Joint Committee's observation concerning the
other "104" licensees, the Commission in 1973 adopted amendments to Part 50 of
its regulations to define the circumstances under which research and development
and training reactors would be considered to be used "substantially for
industrial and commercial purpo-es" licensable by the Commission under section
103 (and subject to antitrust review under section 105).1/ The formulation
adopted by the Commission which is contained in the proviso clause to Section
50.22 of the regulations, is based on an assessment of the percentage of
facility costs that are devoted to commercial purposes. More specifically,

section 50.22 states:

", . . in the case of a production or utilization
facility which is useful in the conduct of research and
development activities of the types specified in section
31 of the Act, such facility is deemed to be for
industrial or commercial purposes if the facility is to

be used so that more than 50 percent of the annual cost

Z/See the Statement of Consideration accompanying the notice of the adoption
of the Part 50 amendments at 38 Federal Register 11445-46; cited in
University's Response in Support of Staff's Motion for Reconsideration,
dated September 6, 1983, pp. 10-11.
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2. Specific Questions Raised by the Board

The Board's first question is whether Dr., Kalil's use of the
reactor constitutes research activities of the types specified in section 31
of the Act, with particular attention directed to section 3la.(4). The
research and development activities specified in section 31 include, in
subparagraph a.(4), activities relating to ". . . processes . . . (utilizing)
atomic energy . . . for all . . . purposes, including industrial or commercial
uses . . . and the demonstration of advances in the commercial or industrial

application of atomic energy .

Dr. Kalil's testimony on his activities at the UCLA facility is
summarized, with transcript references, in University's Proposed Findings of
Fact and Conclusion of Law (Concerning Hearing on Contention II), dated

June 23, 1983, pp. 8-12. The Board is directed to that discussion.

The "delayed-neutron-counting" sample analysis technique that
Dr. Kalil developed and employed beginning around 1978 which required the
availability of the UCLA research reactor clearly constitutes an advance in
the commercial and industrial application of atomic energy. Tr. 189-199,
207-209, 228-229, 244-245. The analyses he has Leen able to provide the
Energy Resource Development Administration (for the "NURE" project), other
university researchers and industrial clients lTike Exxon and Occidental
petroleum companies represents a technical advance over other analysis methods
and has been, and is in all respects, a socially useful enterprise. Tr. 202,

206, 210-211, 223-224, 233, 235. Dr. Kalil's business has not been in
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competition with other commercial business entities such as would raise
antitrust questions. Tr. 201, 210-211. The services that Or. Kalil provides
may very well be unique in that he not only performs the analysis but also

is qualified as a geochemist to interpret the results and write the reports.

Tr. 244-245,

The evidence of -ecord well supports the conclusion that Dr. Kalil's
activities are precisely those which the Commission >2eks to encourage under
the activities specified in section 31 of the Act. Moreover, it is such
activities that are exempted from consideratior under Secticn 50.22 of the
regulations. The relevant concern in that section is with the sale of services
"other than research and development or education or training”; that is, by
reasonable implication, the types of activities specified in section 3la.(4)
of the Act as well as education or training which come under section 31b. of
the Act. Accordingly, the determination that Dr. Kalil's activities are a
type of activity specified in section 31 of the Act and that the UCLA facility
supports such activities by permitting Dr. Kalil's use of its reactor completely
disposes of any question of the proper class of license raised under Section

50.22 of the regulations, such as is raised by Contention II.

Nevertheless, University submits that while a determination that
Dr. Kalil's activities are of a type specified in section 31 will be sufficient
to dispose of Contention II, that determination is not necessary to the dis-

e}
position of Contention II as University has previously argued.i/

2/See University's Proposed Findings of Fact and Conclusion of Law (Concerning
Hearing on Contention II), dated June 23, 1983, and University's Response in
Support of Staff's Motion for Re~onsideration, dated September €, 19883,
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The Commission's mandate to promote and support widespread and
diverse research and development activities is clearly stated in sections . 9
31, and 104 of the Act (42 U.S.C. Secs. 2013, 2051 and 2134). The purpose
of the 1970 amendments to the Act and the subsequent changes in Part 50 of
the regulations to subject power reactors and certain other "commercial"
facilities to antitrust review is clear upon review of the legislative record
and later case histories. Dr. Kalil's use of the UCLA reactor constitutes
a type of activity specified in section 31 of the Act. Limiting Dr. Kalil's
use of the UCLA reactor by imposing additional conditions on the UCLA "104c."
license or otherwise requiring licensing under section 102 serves no

Commission purpose and results in no public benefit.
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II1. CONCLUSION

For the reasons above, University respectfully requests that the
Board decide that University is entitled to a renewal of its "Class 104"

license without additional conditions being imposed on the use of the reactor.

Dated: December 30, 1983,

DONALD L. REIDHAAR
GLENN R. WOODS
CHRISTINE HELWICK

By [mjlﬁfé.ilﬂ B

WILLIAM H. CORMIER
Representing UCLA
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