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PETITION OF DUKE POWER COMPANY, ET AL., FOR
DIRECTED CERTIFICATION OF DECEMBER 30, 1983
LICENSING BOARD RULING DENYING APPLICANTS'
MOTION TO RECONSIDER ORDER REVISING AND
ADMITTING EMERGENCY PLANNING CONTENTION 11

I. Introduction and Background

Duke Power Company, et al. ("Applicants") reguest that the
Appeal Board grant directed certificationl/ of and reverse the
Dec~mber 30, 1983 ruling of the Licensing Board2/ denying
Applicants’' Motion for Reconsideration or Referral 3/ the
Licensing Board's "Memorandum and Order (Ruling on Remaining
Emergency Planning Contentions)" dated September 29, 1983
("September 29th Order"). Applicants ask the Appeal Board to
direct the Board below to dismiss its revised Contention 11 or,

to the extent that further consideration of the substantive issue

1/ Pursuant to 10 C.F.R. §§2.718(i) and 2.785(b), as explained

53 in Public Service Co. of New Hampshire (Seabrook Station,
Units 1 & 2), ALAB-271, 1 NRC 478 (1975). Tune standards
governing directed certification are iiscused infra, in
Section IIIA.

3/ Memorandum and Order (Denying Applicants' Motion for
Reconsideration Concerning Revised Emergency Planning
Contention 11) ("December 30th Order"), elaborating on an
oral ruling issued December 16, 1983, transcribed at pages
11,911-13 of the hearing transcript (hereafter "tr.").

3/ Filed November 3, 1933 ("Novenber 34 Mdo-ion"'
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may be warranted, to limit the Licensing Board to consideration
of a plume exposure pathway Emergency Planning Zone ("plume EPZ")
with boundaries "about 10 miles" -- i.e., no greater than twelve
to thirteen miles -- from the plant, in conformity with the NRC's
regulations and precedent. Should the Appeal Board conclude that
this generic question deserves Commission consideration, or
should it be inclined to provide for possible certification to
the Commission by the Licensing Board under 10 C.F.R. §2.758,
Applicants request that the Appeal Board itself certify this
matter to the Commission4/ for prompt, definitive resolution.

In ts September 29th Order the Licensing Board rejected
Emergency Planning Contention 11, as drafted, as an impermissible
attack on the NRC regulatfon§/ which sets the plume EPZ as "an
area about 10 miles (16 km) in radius."6/ Contention 11, as
originally drafted, would have raised the issue whether the
entire City of Charlotte, North Carolina, should be included in
the plume EPZ, which would have extended the radius of several
sectors of the plume EPZ generally to the northeast (in the
direction of Charlotte) to about 25 miles.

However, the Board went on to make its own revision to

Contention 11, and admitted the revised contention,?7/ which

— - — . .t

4/ Pursuant to 10 C.F.R. §2.785(d) and the Statement of Policy
on the Conduct of Licensing Proceedings, CLI-81-8, 13 NRC
452, 456 (1981).

5/ 10 C.F.R. §50.47(2)(2).
6/ September 29th Order at 2.
7/ The Licensing Board's revised version of Contention 11

(footnote continued)




identifies a possible boundary for an extended plume EPZ within

Charlotte. This has the effect of admitting (or not precluding)
the issue whether the boundary of several sectors of the plume
EPZ should be extended as far as a distance in excess of
seventeen miles to include part of Charlotte. See the maps
attached as Exhibits B and C to the affidavit of Michael Glover
which was attached to our November 3d Motion: a copy of the
affidavit and attachments is attached hereto for convenient
reference. 1In the September 29th Order, the Board did not
explicitly address the question whether the revised contention
should be rejected because it also constituted an attack on the
"akout 10 miles" standard, did not follow the procedures, apply
the standards, or make the findings reguired by 10 C.F.R. §2.758,

and did not certify the matter directly to the Commission, the

(footnote continued from previous page)
states:

The size and configuration of the northeast quadrant of the
plume exposure pathway emergency planning zone (Plume EPZ)
surrounding the Catawba facility has not been properly
determined by State and local officials in relation to
local emergency response needs and capabilities, as
required by 10 CFR 50.47(c)(2). The boundary of that zone
reaches but does not extend past the Charlotte city limit.
There is a substantial resident population in the southwest
part of Charlotte near the present plume EPZ boundary.
Local meteorological conditions are such that a serious
accident at the Catawba facility would endanger the
residents of that area and make their evacuation prudent.
The likely flow of evacuees from the present plume EPZ
through Charlotte access routes also indicates the need for
evacuation planning for southwest Charlotte. There appear
to be suitable plume EPZ boundary lines inside the city
limits, for example, highways 74 and 16 in southwest
Charlotte. The boundary of the northeast quadrant of the
plume EPZ should be reconsidered and extended to take
account of these demographic, meteorological and access
coute conditions.

September 29th Order at 4.



only course open to it (upon satisfaction of th requisite
procedural steps) if it were disposed to entert: in such a
challenge to the regulation.

In our November 3d Motion, Applicants aske« the Board to
reconsider and either (a) reject the contention as a challenge to

the regulatiorns unaccompanied by a prima facie showing of

"special circumstances" peculiar to this case such that
application of the regu.ation would not serve its intended
purpose, or (b) adhere to the procedures of 10 C.F.R. §2.758,

and, if it determined that a prima facie showing had been made,

certify the matter to the Commission itself. Alternatively,
viewing the September 29th Order as reflecting the implicit
judgment that about seventeen miles was not a challenge to the
standard of "about 10 miles," Applicants moved for referral of
the question whether a radius of seventeen miles in one quadrant
of the plume EPZ is such a significant departure from the "about
10 miles" standard as to require adherence to 10 C.F.R. §2.758.
On December 30, 1983, the Licensing Board reaffirmed its
September 29th Order "in all respects."8/ The Board emphasized
that it never "proposed" a seventeen mile EPZ, but had merely
roted c;rtain potential plume EPZ boundaries:
{T)he present problem should be viewed, not in the alstract,
but as a rather complex regulatory reguirement in a
realistic factual setting. The proof might show, for
example, that population and meteorlogical factors justify

an extension of the EPZ into Southwest Charlotte to

distances of 12 or 13 miles from the facility--distances at
least within the penumbra of "about 10 miles.” But the most
suitable potential EPZ boundary line beyond these points
might be a highway 16 or 17 miles from the plant. Such a



hypothesis could be explored at a hearing or at the summary

disposition stage: it should not be discarded at the

pleading stage.9/

The Licensing Board erred because 10 C.F.R. §2.758
contemplates that challenges to regulations be taken up at the

pleading stage, not at the end of the proceeding, and that the

proponent of the challenge bear the burden of making a prima

facie showing. VYet the Licensing Board admitted Contention 11
"like any other valid contention, not pursunt to a waiver under"
§2.758.10/ By not precluding Intervenors from contending that
the EPZ radius should extend more than "about 10 miles" -- while
specifically recognizing that this might lead to extending it in
one direction to more than seventeen miles -- the Board has
assumed a Commission function, has made a threshold matter a
hearing or summary disposition matter, and also has reversed the
burden of going forward, all in contravention of 10 C.F.R.

§2.758.11/

- ———— | —— — -

9/ December 30th Order at 3-4.

(=
o

/ December 30th Order at 4.

l

—

1/ Applicants note that the Licensing Board has rescognized the

proper §2.758 procedure on several prior occasions. See
Duke Power Co. (Catawba Nuclear Station, Uni%*s 1 & 2), LBP-

82-16, 15 NRC 566, 582 (1932) (quoted infra at text
accompanying note 52):; September 29th Order at 2 (rejecting
25-mile version):; Duke Power Co. (Catawba Nuclear Station,
Units 1 & 2), LBP-82-51, 16 NRC 167, 174 (1922) (30-mile
version). See the argument on the merits, infra, at text

accoapanying note 85,




4 Issue Presenced

Whether the Licensing Board may rewrite a contention so as
to allow the Intervenors to raise the issue of extending the
plume EPZ radius of "about 10 miles"12/ to a boundary as distsnt
as over seventeen miles in one direction without fsllowing the

procedures of 10 C.F.R. §2.758 which require a prima facie

showing at the threshold and requires certification to the
Commission of challenges to Commission rules in adjedicatory

proceedings.13/

III. Discussion

A. Directed Certification is Warranted

Despite the general proscription of interlocutory
appeals,l14/ the Atomic Safety and Licensing Appeal Board, as the
Commission's delegate, has the authority to direct the Licensing
Board to certify matters to it for consideration pursuant to 10
C.F.R. §§2.718(i) and 2.785(b) .15/ While the decision to direct
certification is within the Appeal Board's discretion, and only

to be granted in exceptional circumstances,l6/ the issue

.P.R. §50.47(c)(2).

Théugh precluded by 10 C.F.R. §2.714a from interlocutory
appeal of the point, we also ares faced with a lack of
specificity as to precisely what we must prepare to meet at
trisl and what Duke must plan for in the event of an
unfavorable outcone. These problems are only compounded by
the Licensing Board's December 30th Order which introduces
further uncertainty about what boundary is proposed.

See 10 C.FP.R. §2.730(¥#).

Public Service Co. of New Hampshire (Seabrook 3tation, Units
1 & 2), ALAB-271, 1 NRC 478, §§§ (1975).

-
!

See, a.q., Duke Power Co. (Catawba Nuclear Station, Units
& 7), ALAB-GBY, 16 NRC 360, 454 (1932).




presented here for review is appropriate for immediate appellate
consideration under the tests developed in prior NRC decisions.

The standards for determining whether directed certification

should be granted were stated by the Appeal Board in Marble

Hill:_}l/
Almost without exception in recent times, we have undertaken
discretionary interlocutory review only where the ruling
below either (1) threatened the party adversely affected by
it with immediate and serious irrsparable impact which, as a
practical matter, could not be alleviated by a later appeal
or (2) affected the basic structure of the proceeding in 2
pervasive or unusual manner.l18/

This standard has been reaffirmed subsequently and is still
followed in deciding whether the interlocutory review is
appropriate.l9/ Applying this test to the facts presented in
this case, we submit that both criteria are satisfied, justifying

interlocutory review in these circumstances. Moreover, we would

suppose that any clear instance of a material departure from 10

C.F.R. §2.758 ought to be deemed to satisfy the standards for

directed certification in order to protect the integrity of the

prerogatives retained by the Commission.

17/ public Service Co. of Indiana (Marble Hill Nuclear
Generating Station, Units 1 & 2), ALAB-405, 5 NRC 1190
(1977). The Appeal Board uses the same standard in deciding
whether to direct certification under §2.718(1i) as it
applies to determine whether to accept a referral under
§2.730(£f). See Consumers Power Co. (Midland Plant, Units 1
& 2), ALAB-634, I3 NRC 96, 99 [1981).

183/ 5 NRC at 1192 (footnote omitted).

See, e.q., Public Service Co. of New Hampshirs (Seabrook
4+

Station, nits 1 & 2), ALAB~731, 17 NRC 1073, 1075 (June 27
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1. Irreparable Impact Which Cannot be Cured by Later Appeal

The distortion of the procedural scheme vhich the Licensing
Board's ruling would produce cannot be alleviated by a later
appeal. Unless the Licensing Board's ruling is reversed,
Applicants will be forced to relitigate much or all of the work
which went into the Commiss.ion's decision in establishing the
radius of the plume EPZ at "about 10 miles." The reason the
Commission established that standard in §50.47(c)(2) by
rulemaking was to preclude such wasteful, repe:itive litigation
of essentially generic matters. The proper means to seek site-
specific variation from this rule where "special circunstances"
are alleged to exist, is pursuant to §2.758, which results in
certification of the matter directly to the Commission.20/ The
wasteful, time-consuming process at the latter stages of the
hearing that is contemplated by the Licensing Board not only

distorts the Commission's standard of "about 10 miles," but also
violates the Commission's policy against relitigating generic
matters in licensing proceedings unless it so directs.gl/
After-the-fact vindication on appeal will not undo the violation
of §2.758 and restore the procedural scheme intended by the
Comnission, especially since Duke would thus be put in the
position of having to seek a partial stay of an unfavorable
decision inconsistent with the regulations in order to seek a

result on appeal which is consistent with the regulations!

2. Effect on the Basic Structure of Lhe Proceeding

- — . . ————

20/ See Applicants' argument on the merits, infra at text
accompanying not2s 52 through 59.

21/ see 10 C.¥7.R. §2.753.



The procedure contemplated by the Licensing Board will also
affect the basic structure of the proceeding in an unusual and
pervasive manner, by allowing the Licensing Board to assume a
function reserved to the Commission and by improperly shifting
the burden of going forward on the proper size of the plume EPZ.
Under the procedure intended by §2.758, the Commission approves
departures from specified norms in the regulations. Further, the

burden is on the Intervenors to makXe a prima facie showing of

special circumstances peculiar to this case such that application
of the usual rule of "about 10 miles" would not serve its
intended purpose.EZ/ Under the Licensing Board's procedure,
however, the Applicaris will be required to move for sumnary
disposition of the revised Contention 11, or present evidence at
hearing, in either event placing a burden on the Applicants which
under the Rules should be on Intervenors.23/ Such an arrogation
of Commission functions and an impermissible alteration of the
burden of coming forward with evidence are matters which should
be determined to affect "the basic structure of the proceeding"
sO as to merit interlocutory review under §2.718(i).

3. The Public Interest Favors Directed Certification

The Appeal Board also should consider the public interest
when deciding whether to grant or deny interlocutory review

pursuant to either §2.718(1i) or §2.730(£).24/ Immediate

— . — — -

22/ see 10 C.F.R. §2.753(c) & (d). See the discussion on the
merits at text accompanying notes 52 through 59.

See December 30th Order at 3-4, 4-5.

See Consumers Power Co. (Midland Plant, Tnits 1 &

€34, 13

NRC 96, 99 (1931), followed in Tatawba,
: Pl s g B i
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clarification and correction of the Licensing Board's treatment
of the "about 10 miles" standard will protect the public interest
from harm through this inconsistent application of §50.47(c)(2).
Harmful confus‘on in the public's mind will result from the
"special treatment" given to Catawva, which lies in the same
region as the McGuire facility. McGuire and other regional power
plants have plume EPZ's of essentially ten miles. As a result,
the public will worry unnecessarily about the adequacy of
emergency plans at McGuire and other regional facilities, or,
conversely, that there is something peculiar to Catawba which
requires such an extension. Further, additional steps would have
Lo be taken by jursidictions outside the "about 10-mile"” zone as
exemplified in the affidavit of Michael Glover.

The public interest is likely to be harmed further through
the precedent which this Licensing Board's decision will
establish for other ongoing proceedings if allowed to stand.
Whereas plume EPZ's have been limited to no more than two or
three miles in excess of a ten-mile radius of the plant,25/ in
accordance with the plain meaning of §50.47(c)(2), intervenors
will now insist as a regular matter that emergency planning
astivities be extended over an area well in excess of that
established by the Commission. The likelihood that the issue of
the proper interpretation of "about 10 miles" will recur in
subsequent proceedings justifies directing certification of this

issue.26/ The same question has already arisen in a number of

—— - — - —— - S .

25/ see cases cited infra notes 63 through 77.

26/ See Public Service Co. of Indiana (Marble Hill Nuc)ear



cases.27/

The Licensing Board itself recognized that its decision may
well have a broad impact.28/ The proper procedure for handling
such major departures from the "about 10-mile" norm should bhe by
Commission review under 10 C.F.R. $2.758. Thus, the publie
interest will best be served by immediately reviewing, clari-
fying, anl correcting the Licensing Board's ruling before it can

adversely affect other proceedings where the size of the plume
EPZ is a subject for litigation.

4. NRC Precedent Favors Interlocutory Review

The propriety of interlocutory review of the Licensing

Board's order is demonstrated by the Offshore Power Systems29/

decision. 1In that case, the Appeal Board gran‘ed directed
certification of whether the Licensing Board should have
instructed the NRC staff to exclude consideration of "Class 9"
accidents from its environmental impact statement ("EIS") for

proposed floating nuclear power plants.gg/ The EIS's for land-

——

(footnote continued from nrevious page)
Generating Station, Units 1 & 2), ALAB-405, 5 NRC 1190, 1192
n.5 (1977) (certification appropriate where "the same issue
is lurking in a number of other cases"): see alsn Catawba,
ALAB-687, supra, 16 NRC at 465 (conditisnal admission oFf

contentions),

27/ See cases cited infra at notes 63 through 77.

28/ see December 30th Order at 5: Tr. at 11,193 (December 16,
3), quoted infra note 47.

32/ Of fshore Power Systems (Floating Nuclear Power Plants),
- 2 ) » reconsid. denieqd, ALAB-500, 8 NRC 323
(1978), aff'd, CLI-79-9, 10 NRC 257 (1979).

30/ The Appeal Board also considered a second certifiag Juestion,
not relevant here: whether *he Licensing Roar! by SR8

deadline by which tha staff qne: weparn
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based nvclear plants had excluded consideration of "Class 9"
accidents, based on published Commission guidance.3l/ The Staff
viewed its decision to include such accidents as not inconsistent
with the Commission's guidance for land-based plants hecause the
consequences of a "Class 9" accident at sea coull hbe much more
harmful than on land.32/ Thus, the difference hetween the
circumstances underlying the Commission's guidance (potential
accidents on land) and the circumstances surrounding the EIS for
floating nuclear plants (potential accidents at sea) was viewed
by the staff to be sufficient to justify following a different
practice when preparing an EIS for a floating plant.33/ The
applicant, Offshore Power Systems ("OPS"), argued that the
staff's refusal to apply the conventional Commission guidance was
in essence a challenge to the Commission's regulations in
violation of 10 C.F.R. §2.758.34/ Although OPS's argument was
rejected on the merits,35/ the question of failure to follow
§2.758 was compelling enough to cause the Appeal Board to grant

OPS's motion for directed certification.36/

31/ 8 NRC at 193.

32/ 8 NRC at 211.

/ 8 NRC at 212.
35/ see 8 NRC at 221.

36/ See 8 NRC at 199. Cf. Public Service Electric & Gas Co.

"~ (BaTem Nuclear Generation Station, Unit 1), ALAB-5BJ, 11 NRC
533 (1980) (Appeal Board refused directed certification on
facts otherwise similar to Offshore Power Systeus because it
was convinced that the Licensing Board "deliberately stopped
short of considerinag a Class 9 accident": 11 w27 3% 537 n.10-

- - . .

L the case at at har, however, the Licensiny = 1 helow has
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The facts of the proceeding at bar present a similar but
more compelling case for directed certification. Whereas in

Offshore Power Systems it was arguable that the Commission's

regulations were not directly applicable to floating plants anl
h1lence were only challenged "in essence,"37/ the Appeal Board
ncnetheless granted directed certification. The order by the
Licensing Board below, by contrast, allowing consideration of a
plume EPZ with a boundary as great as over seventeen miles from
the plant in cne direction, presents an unprecedented and
unequivocal challenge to the 10 C.F.R. §50.47(c)(2) standard of
"about 10 miles."38/ suppose an applicant were to maintain that
three miles was "about 10 miles." Would not the departure from
the regulations be manifest to anyone? 1In this case, where the
Licensing Board has not only not precluded evidence tending to
establish a boundary as distant as seventeen miles, but has
identified specifically a possible boundary at that distance,

directed certification is warranted.39/

(footnote continued from previous page)
properly limited consideration of the plume EPZ size: it has
allowed extension of the area for consideration as the plume

EPZ further than ever before done by a Liceasing Board without

expljcit Commission guidance: sac¢ the argument on the merits,
infra at text accompanying notes 63 through 77.

37/ 8 NRC at 212.

38/ See the argument on the merits, infra at text accompanyinga
notes 63 through 77. M 3

39/ The Licensing Board's admission of a contention permitting
litigation of a plume EPZ with a radius cf zvor seventeen
miles in one direction is an act bayond the power of that
Board to undertake. See 10 C.F.R. §§2.753 and 50.47(¢)(2),
as well as the discussion on the merits, infra at text
aceonmpanying notes 63 through 77. The Appeal 3nard should

ot hesitacte to direct certification, far *the Comaigains
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The Susquehannaig/ decision does not support a contrary

result. 1In Susqushanna, the Appeal Board refused +5 direct

-

certification of the Licensing Board's denial of sumary
1ispasition of a portinoa 0f a contentinn., ere the on
of the Licensing Board's ruling was that the par<i:s would have
to litigate an issue which might later be found uniacessary on
appeal. 1In the case at bar, by contrast, the Liceansing Board is
assuming a Commission function and reaguiring Applicants 1) to
relitigate matters already resolved generically by §50.47(2)(2),
and 2) to vear the burden of going forward via summary
disposition which §2.758 places on the Intervenors.

Seabrook.il/ though upon firet examination similar to the
case at bar, is likewise distinguishable. 1In Seabrook, the
Licensing Board admitted a contention concerning the obligation
of the appiicants to devise an evacuation plan for a locality
outside the Low Population Zone boundary. Contrary to the
Seabrook applicants' assertion, however, and thus unlike the case
at bar, the Appeal Board was not convince? that any regulation or
NRC decision precluded requiring such evacuation plans. No
procedural irregularities were introduced by the Liceasing Board.

(Erotnote continued from previous page)
itself has stepped in sua sponte to reverse ultra vires acts
Dy the Licensing Board on prior occasions. See, e.3., Texas
Utilities Generating Co. (Comanche Peak Steam Electric
Station, Units 1 & 2), CLI-81-36, 14 NRC 111l (1981)
(Commission reversed licensing board which had exceeded its
aathority to retain contentions of a dismissed intervensr
ander §2.760a).

4 ot

40/ Pennsylvania Power & Light Co. (Susque!
N

anna Stean Electric
Stavion, UMits 1 & 2), ALAB=G641, 13 NRC 550 (1231)
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Thus, the applicants there were consigned by the Appeal Board to
the usual remedies of motions for sumnary dispossition and appeal
from a final decision. In the case at bar, however, the
Licensing 3Board's order involves a challeng2 %2 an NRC
regulations2/ without following the manda<ory oroceduras of

§2.758, which requires a prima facie showing by the inter-

venor.43/ The Licensing Board's order below has by-passed the
mandate of §2.758 and Applicants will be placei at a
disadvantage, compared to adherence with the regulations, because
nf the improper allocation of the burden of going forward. With
this distortion of the proper procedures below, the Appeal Board
should exercise its discretion to correct this error by granting
directed cer+ification and reversing the Licensing Board.

The Appeal Board in Seabrook stated that "[tlhere is even
greater cause to be chary about reaching down for an issue at [an
interlocutory] stage where, as here, the Licensing Board has
affirmatively declined upon request to refer that issue."44/
Wwhile the Licensing Board below in this proceeding 4id decline
referral, 43/ it did so in terms designed to inform the Appeal
Board that appellate scrutiny might well be in order, notwith-
standing that denial. The Licensing Boari stated in its December

30th Order:

R - -

42/ 10 c.F.R. §50.47(c)(2).

43/ See the argument on the merits, infra, at text accompanying
notes 52 through 59.

44/ 1 NRC at 483.
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[W]le believe the guestion of referral is debatable. On the
other hand, mere admission or rejection of contention is
not ordinarily a basis for referral, even if the ruling may
ultimately cause scme delay and cxpense. On the other hand,
this question may have ramifications for other cases such
that its early definitive resolution would be desirable. 1In
these circumstances, while we deny the request for referrai,
we do not wish that denial o be interpreted as active
opposition to interlocutiry review.46/

Thus, any concerns based upon comity between 4rial and appellate
bodies which might militate against granting directed certifica-
tion in other cases merely because the Licensing Board declined
to refer the ruling are ameliorated b the Licensing Board's own
recognition that review may be appropriate at this interlocutory
stage.47/

Moreover, the Commission ha- stated in its Statement of

Policy on Conduct o- Licensing Proceedi..gs48/

Egy December 30th Order at 5 (emphasis added).

47/ The Chairman of the Licensing Board explained the Board's
ruling from the bench as follows:

On the separate guestion of whether [the Licensing Board's
ruling] should be referred . . . . [w]le find that question
really kxind of close.

We are not going to refer it, but we're going to make clear
that we don't feel that strongly about it: we thirk it's
debatable.[sic], and would not want the Appeal Board to
think they ought not look at this; it's just that. on
Balance we' re not going to 4o 1t on our own motion.

[Wle're doing it simply because it's a complicated issue:
discovery isn't going anywhere so far; and if the Appeal
Board is going to look at it, the sooner they look at it
the beiter.
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If a significant legal or policy question is presented or

which Commission guidance is needed, a board should promptly

refer or certify the matter to the . . . Appeal Board or the

Commission.49/
That th2 interpretation of 10 C.F.R. §50.47(c)(2) is a "signi-
ficant legal or policy guestion," is demonstrated by the extent
of the departure from the regulations discussed infra50/ and the
fact that such a significant departure is in conflict with the
rulings of other licensing boards. Those decisions have limited
"about 10 miles" to ten to thirteen miles.5l/ Appellate review
of the Licensing Board's unprecedented Order, allowing
consideration of extension of a quadrant of the plume EPZ to over
seventeen miles without invoking the procedures of §2.758, is
therefore appropriate. The issues involved here meet the
Commission's standard. They concern not merely isolated rulings
on a particular matter, but raise generic issues affecting other
proceedings.

For all of the foregoing reasons, Jdirected certification of
the Licensing Board's order concerning the plume EPZ size is

warranted in this instance.

B. The Licensing Board Erred in Admitting Contention 11.

The Licensing Board in this proceeding has previously
recognized that a contention seeking a substantial increase in
the plume EPZ must be rejected pursuant to 10 C.F.R. §2.758
unless the standards and procedures of that section warrant

certification to the Commission.

49/ cLI-81-8, 13 NRC at 456.
50/ See text accompanying notes 52 through 56.
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We read [the Intervenors' contention] to mean that the plume
exposure pathway EPZ prescribed in the rule as 'about ten
miles' should be expanded to 30 miles in the circumnstances
of this case. This is an impermissible atta~k on the
Commission's rule (10 C.F.R. 50.47(c)(2)). Should the
Intervenors wish to pursue this matter, the proper course
would be to file appropriate papers seeking a waiver of the
ten-mile feature of the rule, pursuant to 10 C.F.R.
2.758.52/

The same analysis should have been applied to the Licensing

Board's version of Contention 11. Under §2.758, a prima facie

showing by Intervenors and a determination by the Licensing Board
of special circumstances justifying a waiver of or an exception
to the ten-mile rule is similarly required in this instance to
permit the consideration of any increase of more than one to
three miles in the plume EPZ radius. Upon review by the Appeal
Board, in the absence of such a showing and determination,53/ the

contention must be rejected,54/ and the Licensing Board must be

52/ Duke Power Co. (Catawba Nuclear Station, Units 1 & 2), LBP-
B2-16, 15 NRC 566, 582 (March 5, 1982); see Duke Power Co.
(Catawba Nuclear Station, Units 1 & 2,, LBP-82-51, 16 NRC
167, 174 (July 8, 1982). See also, Duke Power Co. (Catawba
Nuclear Station, Units 1 & 2), DD-81-1, 13 NRC 45, 58-60
(1981) (Director of Wuclear Reactor Regulation denies a
§2.206 petition requesting reopening of safety hearings after
the issuance of construction permits despite allegations of a
nead to consider "Class 9" accidents; the Director examined
population distribution data around the Catawba site and
found no unique circumstance meriting consideration of such
accidents at that time).

53/ Applicants note that Intervenors belatedly (in the context of
§2.758) supplied an affidavit of Mr. Jesse L. Riley, dated
November 22, 1923, in response to Applicants' November 34
Motion. In any event, the Licensing Board d4id not evaluate
the information contained therein, make findings, and (if the
findings should warrant such) certify the matter to the
Commission as directed by §2.758. See December 30th Crder at
4-5. The Licensing Board proposes to consider this affidavit
if and when the other parties move for summary disposition.
See December 30th Order at 5.

G & Electric Co. (Diablo

-~

canynn Muaclear Power

L
-
©

)

Pacific Gas
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directed to limit the boundaries of the plume EPZ to the ten to

thirteen mile range which has been approved in prior decisions

construing the "about 10 miles" standard.

The Appeal Board explained the procedures under §2.758 in

Diablo Canyon:55/

Commission regulations are not subject to attack in
adjudicatory proceedings. [10 C.F.R. §2.758(a).] A party
may petition for a waiver or exception, however, on the
ground that special circunstances in a particular proceeding
are such that application of the rule or regulatory
provision would not serve the purpose for which it was
adopted. [§2.758(b).]

The regulations elaborate on the specific procedure:

The petition shall be accompanied by an affidavit that
identifies the specific aspect or aspects of the subject
matter of the proceeding as to which application of the rule
or regulation (or provision thereof) would not serve the
purposes for which the rule or regulation was adopted, and
shall set forth with particularity the special circumstances
alleged to justify the waiver or exception requested. Any
other party may file a response thereto, by counter-
affidavit or otherwise.56/

(footnote continued from previous page)

56/

Plant, Units 1 & 2), ALAB-653, 16 NRC 55 (1981), the Appeal
Board (vhich was acting in place of a licensing board)
considered a §2.758 petition challenging as inadequate the
physical protection requirements of 10 C.F.R. §73.1(a) in
light of alleged threat of terrorist attack. The petitioner
asserted that a greater number of terrorist attack rs than
the "several" contemplated by 10 C.F.R. §73.1(a)(l) could be
expected at Diablo Canyon. 16 NRC at 71-74 (the Appeal Board
concluded that the showing was insufficient to warrant
certification). That security plan challenge is analogous to
the Catawba intervenors' dissatisfaction with the original
plume EPZ: they assert that a greater area must be covered by
the EPZ, beyond that having a radius of "about 10 miles”
established in §50.47(c)(2). As was the ruling in Diablo
Canyon, such a substantial numerical variation is a challenge
to the regulations and nust be considered, if at all,
pursuant to §2.758.

ALAR-653, supra, 16 NRC at 71 (1981).

C.F.R. §2.758(b). See Metrooolitan Edison On. [Three Mils
and Nuclear Station, Unit Na., 1), LBP-

B0~1, 11 NRpC 37

’ 12 g ‘
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Finally, as the Appeal Board continued in Diahle Canyon:

If the petition makes a prima facie showing of grounds for a
waiver or exception, the matter must be certified directly
to the Commission for determination. [§2.758(4) .]

Otherwise, the rule applies andg may not be the subject of
discovery, proof, or argument. [§2.758(c).]§l/

Al though an affidavit has been filed by Intervenors,gg/ it
has not been considered by the Licensing Boarg, and, most

important, no prima facie finding has been made by this Licensing

Bcard. Therefore, there can be only one result under the clear
language of 10 c.F.R. §2.758: "the rule [about 10 miles] applies

and may not be the subject of discovery, Proof, or arguments."

Applicants submit that about seventeen miles -- or any distance
greater than aboat eleven to thirteen miles -- is not "about 10
miles," any more than about three miles equates to "about 10
miles." The seventeen-mile version of Contention 11 shoulg have
been rejected (as were the thirty-mile and twenty-five-mile
versions of the same contention59/) unless certification to the

Commission was found warranted pursuant to 10 C.F.R. §2.758,

Since the Licensing Board has Not made a prima facie finding
under §2.758, the Proper course., and the one followed in similar
cases where significant FXtensions ¢f the Plume EPZ were
proposed, is rejection of the contention and a direction to the
Licensing Board to limit its consideration to any rational
boundary in the range up to thirteen miles, absent the required

-

57/ ALAB-653, supra, 16 NRC at 71.

38/ See note 53, supra.

59/ See Sentemhar 29th Order a+ 2 (25-mile version): Puke pe

o~

!/ - * . - o
Co. (Catawhs Naclear station 1o Al T ?
e i o
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findings, on the present record and certification directly to the
Commission pursuant to §2.758. The proposed challenge to or
departure from the regulations here is significant and the
Board's ruling is unprecedented. While minor adjustments to
plune EPZ's have been made in other casas, najor adjustments have
been rejected by other licensing boards.60/ The extension
proposed by the revised Contention 11 is a major one.61/

The plume EPZ contemplated by the regulations, an area with
a nominal radius of 10 miles, would embrace abou:t 314 square
rriles. The presently approved plume EPZ here is somewhat larger.
The State and County emergency planning officials have,
consistent with Applicants' recommendations, extended the plume
EPZ boundary for Catawba to include any political subdivisions
some substantial fraction of which would otherwise be only
partially included by the nominal ten-mile boundary, so that the
perimeter of the plume EPZ is somewhat irregular in shape, and

includes all of York, Clover, Pineville, and Rock Hill. See map

60/ See cases cited infra notes 63 through 77.

61/ Mr. Riley makes on behalf of Intervenors a superficially
appealing argument in his November 224 Affidavit (see note
53,.supra), €filed in response to Applicants' November 34
Motion. He correctly notes that the total area encompassed
by the current plume EPZ, plus the 67 square miles within the
area described by the Licensing Board's revised Contention
11, =quals the total area of a circle with a radius of 11.27
miles, which is ‘'indeed about 10 miles." Affidavit of Jesse
L. Riley at 6. This ignores, however, the NRC decisions
construing §50.47(¢c) (2), which have spoken in terms of the
actual extensions of the plume EPZ radius. Substantial
increases of the radius in one direction are subject to the
standard of "about 10 miles." See, e.q., Southern California
Edison Co. (San Onofre Nuclear Generating Station, Units 2 &
3), LBP-82-39, 15 NRC 1163, 1181 n.l4 (1932). Regardless of

total areas involved, no NRC Adecisinn has 1llowed extajsin~

Pl R

nf the plume E radius more than two nr threa nilas
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attached as Exhibit C to Affidavit of Michael Glover. Thus, the
plume EPZ radius in some places extends two or three miles beyond
the nominal ten miles, and in some places extends to about a mile
less than the nominal ten miles. The area included in the
approved EPZ is about 332 square miles. The city limits ¢
Charlotte are entirely outside the approved plume EPZ. The
closest point of the Charlotte city limits is 9.7 miles from the
Catawba station. See Exhibit C to Affidavit of Michael Glover.
The area where suburban/urban-type population densities begin in
the vicinity of the Charlotte City line is outside the ten-mile
boundary. See population densities on Exhibit B to Affidavit of
Michael Glover.62/ Thus the plume EPZ boundary approved by state
and local officials is the most natural and appropriate boundary,
in light of the population densities, political boundaries, and
the meaning of "about 10 miles" as interpreted by prior NRC

decisions.

—————— - — -

62/ The population densities surrounding Catawba were evaluated

i by the Director of Nuclear Reactor Regulation and found
insufficient to justify reopened safety hearings to consider
the effect of a "Class 9" accident at the plant. See Duke
Power Co. {Catawba Wuclear Station, Units 1 & 2), DD-8I-1, 13
NRC 45, 58-60 (1981). The population around Catawba in ne
way approaches that surrounding, for example, Indian Point,
for which the Commission established a special hearing board
to resolve safety issues arising from the close proximity of
HWew York City. "Indian Point has the highest population
within 10, 30 and 50 miles of any nuclear power plant site in
the United States. At 50 miles, the population is more than
double any other plant site." Consolidated Edison Co. of N.Y.
(Ind1ian Point, Unit Na. 2), CLTI=-BI-I, I3 NRC I, 3 (1981) .
Yet the Indian Point Board 1id not recommend auvnaniin ha

‘‘‘‘‘

-

-~ g D~ ] 3 1 T % - - - I T - 15694 -, S e -
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The effect of the revised contention, however, is to place
in issue the enlargement of the northeast quadrant of the plume
EPZ from its radius of about 10 miles to distances as great as
about 17 miles, an additicn of up to about 57 sguare milaes o the
about 43 squave miles already within the northeast andi east-
northeast sectors. The population in the whole of the presently
approved EPZ is about 93,4383, while the population in the area
proposed to be added is up to an additional approximately 124,000
persons, so that the total is more than doubled. See Affidavit
of Michael Glover.

These comparisons point out the fact that the Board's action
is significant. When it is contrasted with the rulings in other
proceadings where similar matters have been raised, it is
obviously unprecedented. We turn briefly to those other

proceedings.

In San Onofre,63/ the plume EPZ was extended Dy an

additional two or three miles to the northwest in order to
provide coverage to 30,000 people across the San Juan Creek in
the community of Dana Point and the northern half of the town of

San Juan Capistrano, which would have been only partially

included otherwise.64/ The Licensing Board held that this
extension of two or three miles was within the bounds of

§50.47(2) (2) in light of the local characteristics such as

— el A A A A A

63/ Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 & 3), LBP-82-39, 15 NRC 1163, clarified,
LBP-82-40, 15 NRC 1293, intervenors' motion for stay denied,
ALAB-680, 16 NRC 127, immediate effectiveness review, CLI-
f82-14, 16 NRC 24 (1932).




- 3 -

jurisdictional boundaries, and the benefit of giving full
coverage to a populated area at little additional cost. The
question does not seem to have been disputed:; the applicant had
so recomnendad and the loral officials agreed. Taie only dispute
was whether sirens should e reguired in the extended area, and

if so, by when.85/ 1n discussing the "about 10 miles" standard,

the San Onofre Licensing Board stated that that language

would clearly allow leeway for a mile or two in either
direction, based on local factors. But it equally clearly
precludes a plume EPZ radius of, say, 20 or more miles.65/

Significantly, the Board appended footnote 14 to the above-guoted
sentences. That footnote offers this highly relavant observation
on the procedures to be followed for establishing such an
extended plume EPZ.
There may he areas where a 20-mile radius plume EPZ in one
direction, or even longer, may be appropriate, based, for
example, on prevailing wind conditions. In such a case, a

variance in the rule should be granted pursuant to 10 C.F.R.
2.758.67/

The need for following the procedures of §2.758 is just as great
in the case of a contention allowing litigation of a plume EPZ
exceeding 12 miles or so and having a radius as great as over

seventeen miles, such as could be entertained pursuant to the

—— - — -
=

65/ San Onofre, LBP-82-39, 15 NRC at 1132-84; ALAB-680, 16 NRC at

ey 131-32. The sirens were required by the Licensing Board.
They were to be installed during the first six months of
operations. LBP-82-40, 15 NRC at 1293-24 (1932). Only the
intervenors moved for a stay. The Appeal Board refused to
order a stay pending appeal. ALABR-680, 16 NRC at 144 (1982).
The Commission likewise refused to stay operation. CLI-82-
14, 16 NRC 24 (1982),

66,/ San NOnofr:, LBP-82-32, 15 NRC at 1181 (emphasis added)
[Boar1 s footnote 14 amitted),



- 08

Licensing Board's revision of Contention 11. Yet the Licensing
Board below admitted Contention 11 "like any other valid
contention, not pursuant to a waiver under" §2.758.68/

The voluntary extension of the Catawba plume EPZ, approved
by the state and local governments to include all of the
political subdivisions which would have been substantially but
only partially included in a strict ten-mile radius is consistent

with San Onfore, in that, adding San Juan Capistrano and San

Clemente in the San Onofre case is akin to adding all of Rock

Hill and York in this case. The revised Contention 11 goes far
beyond San Onofre, because when a substantial portion of
Charlotte is included, the radius, area, and populations involved
are significantly larger, and because the outermost limits of
Charlotte come no closer than 9.7 miles to Catawba, at one
relatively sparsely pcpulated point. See Exhibits B and C to
Affidavit of Michael Glover.

The Licensing Board in the Summer69/ proceeding extended the
EPZ less than one mile to include three schools wiich were
outside the original ten-mile-radius EPZ. The Board directed
that the emergency evacuation plans be adjusted accordingly
during the first year of the plant's operation.70/ These
additions had already heen agreed to between the applicants and
State and local officials. Here again, the extension proposed

for Catawba would be significantly greater.

B -

68/ December 30th Order at 4.

69, South Carolina Electric & Gas Co. (Virgil ©. Summer Nuclear
Station, Unit 1), LBP-82-87, 18 NRC 477 (1982).
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In the Indian Point proceeding,?l/ consideration of an

intervenor's contention that the plume E®Z should te expanded
“substantially" from the ten-mile radius was allowed in view of
the particular wording of the contention?2/ and only in light of
the hearing board's interpretation of a special authorization
direct from the Commission.73/ As the Licensing Board in

Shoreham74/ stated when faced wit® a contention calling for a

twenty-mile plume EPZ:

1f [§50.47] were construed to permit . . a ~ase by case ad
hoc analysis, the 10 and 50 mile general specifications for
the recpective EPZ's would be meaningless, notwithstanding
the flexib'lity in the rule.?5/

ZL/'Consolidated BEdison Co. of N.Y. (Indian Point, Unit No. 2),
LBP-82-34, 15 NRC i

13/ The contention read, "The plume exposure pathway EPZ should
be expanded from its present 10-mile radius in order to meet
local emergency response needs and capabilities.” 1Indian
Point, LBP-82-34, 15 NRC at 904.

73/ See Indian Point, LBP-82-34, 15 NRC at 904 n.2, citin
Consolidated Edison Co. of N.Y. (Indian Point, Unit 2§, CLI-

8I-1, 13 NRC I, and CLI-BI-23, 14 NRC 610 (1981)
(discretionary adjudication to resolve safety issues raised
by §2.206 petition by Union of Concerned Scientists). Should
Commission authorization be desired for litigating such a
substantial expansion of Catawba's EPZ, it has bez2n available
pursuant to 10 C.F.R. §2.758. In light of the substantial
delays which would be incurred by following the §2.758
procedures now at this late date, Applicants request that if
the Appeal Board entertains any doubts, the matter should be
referred directly to the Commission pursuvant t2 10 C.F.R.
§2.730(£) and its Statement of Policy on Conduct on Licensing
Proceedings, CLI-81-8, 13 NRC 452, 456 (1981), guoted supra,
at text accompanving note 49.

74/ Long Island Lighting Co. (Shoreham Nuclear Power Station,
Unit 1), LBP-82-19, 15 NRC €01 (1982).

75/ Shoreham, LBP-82-19, 15 NRC at 618 (contentions dismissed as
asxing for a totally new probabilistic accident risk analysis
tn Aetermine anew (as if §50.47 d4id not exist) what 2zones

shauld be to established €5r the EPZ's: dismissal was withHut

- L.
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The Board in Shoreham rejected the contention based on 10 C.F.R.
§2.758.

In the TMI-1l restart proceeding7?6/ the Licensing Board
rejected intervenor's request to expand the plume EZPZ to include
all bisected municipalities, again based on 10 2.F.R. §2.758.
The EPZ had already been extended to eleven miles from the plant
at several points and the Board found that to be sufficient.?7/

In addition, admitting such a conteation only invites the
replowing of ground already gone over by the Commission in
establishing the radius of "about 10 miles."

Given the kind and extent of study that went into the

Commission's rule, it would make little sense to attempt to

replicate such studies at reactor sites around the

country.78/

Drawing the EPZ boundary at a radius of about ten miles is
based on extremely conservative considerations calculated to
protect the public health and safety. These consideratione and
worst case assumptions have resulted in a recommended radius with
a wide margin of added protection. The NRC will be considering a
reduction in source term which could completely obviate the need
for a ten mile zone and reduce the recommended evacuation radius
to five miles or less. It is at about ten miles that sheltering
rather than evacuation may be preferred under existing guidance,
and it would make nc sense for Applicant to have to take actions

which might include purchasing, installing, and periodically

76/ Metropolitan Edison Co. (Three Mile Island Nuclesar Station,
Unit No. 1), LBP-3I-59, 14 NRC 1211 (1981).

77/ ™M1I-1, LBP-81-39, 14 NRC at 1555-57.
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circumstances in this case has been made such that application of
the usual rule (a plume EPZ with about a ten-mile radius) will
not serve thev intende? purpose of the regulations.

In revising and admitting this seventeen-mile plune EP2
contention, the Licensing Board explained only tha+ Intervenors
had "expressed interest"” in a contention which urged including a
part "¢ all of Charlotte in the plume EPZ, and that the
contention as drafted refers to factors relevant to extending the
plume EPZ, viz: demography, access routes, and, debatably,
meteorology.8l/ Far from making a finding that Intervenors had

made a prima facie showing under 10 C.F.R. §2.758, the Board

stressed that

{Wle are not now making any factual findings with reference

to [the contention's] various theses. We merely determine

that the Intervenors are entitled to an opportunity to prove
those theses.82/

Although the Board has previously told Intervenors that they
should "file appropriate papers"83/ (i.2., a petition and affi-
davits) if they wished to pursue the inclusion of Charlotte or a
portion thereof in the plume EPZ, Intervenors hal not done so.
The Intervenors have now submitted an affidavit,B84/ in response

to Duke's Novemdbaer 34 Motion, but the Licensing Board has not

ruled whether it makes a prima facie showing.

- e —

/ September 29th Order at 4.

81
82/ September 29th Order at 5: see December 30th Order at 3-4,
4-50

83/ Catawba, supra, LBP-82-15, 15 NRC at 322,
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We no“e that the course contemplated by the Licensing Board
is that the revised contention would he the subject of summary
disposition motions85/ which might at first blush appear
tantamount Lo the exchange of affidavits and findings contem-
plated by 10 C.F.R. §2.758., However, that ‘s not the case. Such
an approach circumvents and gubverts §2.758, and shifts burdens
improperly. Under §2.758, the burden is on the Intervenors to

make a prima facie showing that there are circumstances peculiar

to this case such that application of the usual rule would not
serve its intended purpose. On motions for summary disposition,
the initial burden is on the propconent -- here Applicant or Staf€
~- to show the absence of a genuine dispute of material fact,

and, upon the proponent's prima facie showing to that effect, it

would fall to Intervenors to come forward with enough to show
that a genuine dispute remains. Most important, it is for the
Commission, not the Licensing Board, to rule on the waiver or
exc 2ption. The Licensing Board's role is only to make a
threshiaold determination and, having done so, certify to the
Commission.

The Rules contemplates that the certification must be to the
Commission itself, not to the Appeal Board.86/ The Commission is
best equipped, heing familiar with the factors which led it +o
astablish the plune EPZ as one having a radius of "abhout 10

miles"” in the first instance, to rule oa major departures from

85/ December 3Nth Order at 3-4, 4-5,.
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that norm. As we noted earlier, other boards have recognized
that for the licensing hoards to attempt to replicate this
undertaking would make little sense.87/

Adherence to the 32.758 process froa the outsaet would have
enhanced the prospsects for timely resolution of the question
whether or not any partion of the City of Charlotte should be
included in the plume EPZ. Early resolution would have been in
everyone's interest. At this point, it is not clear that
anything less than certification to the Commission under

§2.735(4) ,88/ despite the lack of a prima facie showing, will

avoid impact on Duke's schedule for operation in excess of 5% of
full power. Duke expects that Catawba Unit 1 will be complete
and ready to load fuel by about May 1984. Under the schedule
contemplated by the Licensing Board, discovery on revised
Contention 11 will take place through February 1, 1984, and the
Applicants and Intervenors have informally agreed to a one-week
extension. Thereafter, motions for summary disposition may be
filed, and responses received. If summary disposition were
granted, the matter could be resolved at the trial level in the
next few months, but Duke is constrained to such an early date
for trikl, which may as a practical matter overtake a summary

disposition

—————— .

87/ san Onofre, supra, LBP-82-39, 15 NRC .t 1182. See also
Shoreham, supra, LBP-82-19, 15 NRC at 618. R
88/ The discussion in Part III.A of this motion supports certi-
fication to the Commission should the Appeal Board have
doubts as to the proper resolution of this matter. See the
Statement of Policy, supra, CLI-81-8, 13 NRC at 456, quoted

At -ext accompanying note 49,
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schedule. Appellate resolucion (absent interlocutory review)
would presumably be delayed until after the initial decision.
That appellate process would not likely be completed until the
fall of 1934. 1If summary disposition were not filed or denied or
overtaken by *he hearing (Duke seeks hearings on energency
planning to begin in March 1984), the matter would not bhe
resolved even at the tria! level until mid year or later.
Appellate review of the initial decision would likely lead to
final agency action on this guestion on the same schedule as
estimated above with respect to summary disposition, i.e., in the
third or fourth gquarter of 1984. If the Appeal Board remanded
this case without definitively precluding the Licensing Board
from proceeding with belated §2.758 certification, the issue
would likely not even reach the Commission until perhaps April
1984.

The ultimate agency ruling on this issue would not occur in
the normal course of events until after the initial decision,
whether or not it was initially ruled on by summary disposition.
If we assume for the sake of the analysis that the overall
decision is in favor of issuance of an opsrating license, but
that the ultimate resclution of the plume EPZ issue is adverse to
Applicant, and that the unit is completed on schedule, then
Catawba Unit 1 will already be in low-power operation by the time
the issue is resolved. At that point, the issue would no doubt
arise whether some or all of the many steps outlined in the
attached affidavit of Mr. Glover must he completed before

oparation in excess of five parcent of full power, which Duke
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expects to be ready for about August 1, 1984, or whether some
Adeferral of such steps is warranted.82/ 1t obviously makes no
sense for Applicants to concede and moot the issue of a departure
#ron the regulations by taking th2se steps or rz2commending them
£ state or local officials prior to final resolation by NRC.

In marked contrast, certification to the Commission under
§2.785(d), despite the absence of a §2.758 finding by the
Licensing Board, has the strong potential for earlier and final
resolution of this matter at the Commission level. Such
rasolution could then be had at a time such that steps could be
taken toward timely compliance with a ruling adverse to
Applicants. On the other hand, time consuming summary
disposition or trial of unnecessary issues, or a prolonged
process of remand and exchange of affidavits could be avoided if
the ruling were adverse to Intervenors. One possible result of
certification is that the Commission would direct further
proceedings before the Licensing Board or before some ot! .r body.
It seems more likely, however, given the policy and legal
question of whether the Licensing Board (absent Commission
dirsction) may permit a plume EPZ boundary to ve drawn as far
from tﬁe plant as seventeen miles merely for want of a convenient

geographical boundary line, even if the Interveanors could only

demonstrate a

i ———— -

89/ Cf. San Onofre. CLI-82-14, 16 NRC 24, 26 (1932) (Commission
rules that a full power operating license may issue, but that
the "license is subject to the condition that for operation
above 5% of rated power to continue beyond six months from
the date of issuance of the full-power license, the offsite

-~

mediral arrangements issue mast He resolvel or Tfurther

iy - : : ‘
ooaration above 5% nof ratedl nower nast ) "ied unde
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nead to extend thz EPZ to twelve or thirteen miles,20/ that the
Commission would itself rule on the merits on the basis of the
record before it on certification or after itself calling for
farthar subnmissions.
T+ wald sarve the intarast aof all conecersial o obtain an
early ruling on the merits at the highest levels of the agency.
Even though the Licensing Board felt that Intervenors should have

a chance to develop their thesaes in support of inclusion of a
portion of Charlotte in the plume EPZ, the only course which was
open tn the Licensing Board is certification under 10 C.F.R.
§2.758, after reviewing a petition and a“fidavit and the replies
thereto (or some proxy for such), and after making the
determination of a prima facie showing of "special circumstances"”
based on such submissions or some other proper basis. In view of
the time-consuming nature of that process, Applicants request
immediate resolution of this issue hy the Appeal Board pursuant

to Airacted certification, or hy certification to the Commission.

IV. Conclusion

The Licensing Board's December 30th Order should be
reversed, for it allows litigation of an extended plume EPZ in
contravention of 10 C.F.R. §50.47(¢)(2) without following the
mandatory procelures of 10 C.F.R. §2.758. The Licensing RBoard's
admission of Contention 11 "like any other valid contention, not
pursuant to a waiver under" §2.75891/ implies that about

seventesn miles qualifies as "about 10 miles." This ruling is

. . -
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unprecedented, raising novel questions of law and policy
regarding significant departures from the regulations and
compliance with 10 C.F.R. §2.758, which warrant revarsal by tha
Appeal Board upon diracted certificatiosn pursuant to 10 C.F.R.
§§2.713(1) an4 2.7853{b) (1). Thus, the contention should be
relected. The Licensing Board should be precluied from extanding
the plume EPZ to an unprecedented boundary line of over seventeen
miles from the plant. 1In view of the generic nature of the
matter, or if the Appeal Board would be inclined to remand for
application of 10 C.F.R. §2.758 procedures but for the advanced
stage of the proceeding, the proper and most expeditious course
is to certify the matter to the Commission.

This basic fact, the size of the plume EPZ, needs to be

finally determined prior to this Board's resolution of the
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Otherwise, this cloud of uncertainty

will hang over the entire ewnargency planning phase of this

proceeding.

January 12,

1984

-

Respectfully subnitted,
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Atomic Safety and Licensing
Appeal Board

UJ.8. Nuclear Regulatory
Commission

Washington, D.C. 20555

Thomas S. Moore

Atomic Safety and Licensing
Appeal Board

J.S. Nuclear Regulatory
Commission

wWashington, D.C. 20555

Howard A. Wilber

Atomic Safety and Licensing
Appeal Board

U.S. Nuclear Regulatory
Commission

washington, D.C. 20555

James L. Kelley

Chairman

Atomic Safety and Licensing
Roard Pane!
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Dr. Paul W. Purdom
235 Columbia Drive
Decatur.  Georgia 30030

Dr. Richard F. Foster

P.0. Box 4263
Sunriver, Oregon 27702

Chairman

Atomic Safety and Licensing
Board Panel

U.S. Nuclear Regulatory
Commission

Wwashington, D.C. 20555

Chairnman

Atomic Safety and Licensing
Appeal Board

U.S. Nuclear Regulatory
Commission

Washinagton, D.C. 20555

George E. Johnson, Esq.
Office of the Executive Legal
Director
J:.8. Nuclisar

onaisgior

Regnlatory



Albert V. Carr, Jr.,
Duke Power Company
P.2. Box 33189
Charlotte, Yorth Carnlina 28242

Esq.

Richard P. Wilson, Esqg.
Assistant 2ttcrney General
State of South Carolina

P.0D. Box 11549

Columkia, South Carolina 29211

Robert Guild, Esq.
Attorney-at-Law

P.0. Box 12097

Charleston, South Carolina 29412

Palmatto Al'liance
2135 1/2 Devine Streect

Columdbia, South Carolina 29205
Jesse L. Riley

854 Henley Place

Charlotte, North Carolina 28207
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s those nand delivered.

Karen E. Long, Esg.
Assistant Attorney General
N.C. Department of Justica
Post 0ffice Box 629

Raleigh, Worth Carolina 27692

Don R. Willard

Mecklenburg County

Department of Envi.onmental
Health

1200 Blythe Boulavard

Charlotte, North Carolina 28203

*Scott Stucky
Docketing and Service Section
U.S. Nuclear Regulatory

Commission

Washington,

D.C. 20555

John Clewett, Esq.
236 Tenth Street, S.E.
Washington,

D.C. 20003
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