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LILCO, September 25, 1991

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

E

In the Matter of
LONG ISIAND LIGHTING COMPANY Docket No. 50~3z22-CLA

(Shoreham Nuclear Power Station,
Unit 1)

LILCO'S BRIEF IN OPPOSBITION TO PETITIONERS'

1. Introduction
On September 13, 1991, Petitioners Shoreham-Wading River

Central School District (SWRCSD) and Scientiste and Engineers for
Secure Energy, Inc. (SE;) noticed an appeal from the Licensing
Board's order rejecting their contentions and denying their
petitions to intervene in the Confirmatory Order, Physical
Security Plan, and emergency pri:p.redness license amendment
proceedings for Shoreham. Lonj Island Lighting Co, (Shoreham
Nuclear Power Station, Unit 1), LBP-91-35, 34 NRC __ (Auy. 29,

1991). Petitioners also noticed an appeal from the Board's two
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earlier rulings on their standing to intervene in these proceed-
ings, Long lsland Ligh:iing Co. (Shoreham Nuclear Power Station,
Unit 1), LBP~91~1, 33 NRC 15 (1991) (denying Petitioners' initial
petitions but providing them an opportunity to amend) and Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
LBP~-91~23, 33 NRC 430 (1991)(allowing SE, to file contentions in
all three proceedings on issues arising under the National
Environmental Policy Act (NEPA) and allowing both SE, and SWRCSD
te file contentions in the Physical Security Plan proceeding on
issiLes arising under the Atomic Energy Act). Petitioners' notice
of appeal was accompanied by a supportince brief (September 13
Appeal).

Pursuant to 10 C.F.R. § 2.714a(a), Long Island Lighting
Company (LILCO or the Company) opposes Petitioners' appeal. The
Board's decision denying the petitiors to intervene is correct.

The.:e is no reason to reverse it.

11. The Heart of the Matter
Fetitioners say they want evidentiary hearirgs on the

legality of the NRC's (1) Confirmatory Order denying LILCO the
right to reload Shoreham's fuel without prior NRC approval, (2)
relaxation of certain requirements in Shoreham's Physical Secur-
ity Plan, and (3) elimination of certain emergency preparedness
requirements for the plant. But this is not what Petiticners
1rally want, t is plain to anyone with eyes to see or ears to

hear that what Petitioners really want is evidentiary hearings on

e e e e I
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vhether or not Shoreham should be operated. Or, to put it
another way, whether or not Shoreham should be decommissioned.
I1f Shorehan's decommissioning is taken as a given, Petitioners
could not care less which method . cdecommissioning is used.

The Commission, however, has repeatedly ruled that whether
or not Shoreham should be operated is a decision for LILCO to
na%,. Once LILCO decides (as it has) not to operate the plant,
the question requiring NRU review and approval is sinpiy the
method of decommissioning to be us ' and any necessary condi~
tions., FPetitioners may try to establish their standing to
iatervene in a proceeding considering how to decommission Shore-~
ham and (if successful on standing), to Lry to irame justiciable
contentions for evidentiary hearings on how to do the deed. But
this is not what Petitioners have done. They have persisted in
trying to stuff standing claime and proposed contentions re.evant
solely to whether Shoreham should “e operuted into a mold
designed to hold standing claime and proposed contentions that
take deccmmissiocning as a given and then engacge how it is to be
done.

Petitioners' sweeping unhappiness with LILCO's decision to
abandon Shoreham cannot be assuaged in the narrow confines cf a
proceeding concerned with how to accompiish decommigsioning. No
matter how hard Petitioners twist and strain, they cannot make
their litigation desires fit in the available vessel,

The basic incompatibility between what Petitioners so

desperately want to litigate and what they know the Commission
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111, Background

?.  Procedural History
Even by Shoreham standards, the procedural history of the

three licensing actions at issue here is long and tedious. What
that history makes undeniably clear is that Petiticners have had
more than ample opportunity to make their case on the Confirm-
atory Order, Physical Security Plan, and emerjency preparedness
amendments. Petitioners' complete failure throughout this time
Lo advance anvthirg that might justify evidentiary hearings does
not stem from ‘nadeguate opportunity to air their views or
inadequate attention to them by the NRC's adjudicatory process.

The story starts in 1989, two months after the Settlement
Agreement between LILCO and New York State took effect, On
August 30, 1989, the NRC Staff directed LILCO to describe its
plans for Shoreham in light of the Settlement Agreement. In its
response, dated September 17, 1989, the Company did so, sug-

g« “ing also that the NRC issue an order prohibiting LILCO from
refueling and operating the plant without prior NRC permission,
At the time, the NRC declined to issue such an order.

As part of LILCO's effort to minimize Shoreham's costs
pending its transfer to the Long Island Power Authority, on
December 15, 1989, the Company submitted to the NRC a combined
request for (1) an exemption from the emergency preparedness
reqairements of 10 C.F.R. § 50.%4(q) and (2) a license amendment
to suspend the effect of the emergency preparedness conditions in

Shoreham's operating license. Accompanying LI1LCO's request was a
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detailed safety analysis of the radiological riek associated with
Shoreham in .'s defueled stave, demonstrating that there was no
need for LILCO to maintain an offsite emergency response capabil=-
ity and that a reduced onsite capability would be adequate to
deal with any plausible accident.

On January 5, 1990, in conjunction with its request for a
“possession only" license (F.L) for Shoreham, LILCO filed an
application to amend the plant's Physical Security Plan. 1In
support of its application (part of which contained confidential
"gsafeguards" information pursuant to 10 C.F.R. Part 73), LILCO
showed that the greatly reduced risk associated with Shoreham's
defueled condition justified (1) reduction of the number of
“vital" areas in the plant and (2) elimination of certain plan
provisions that exceeded NRC requirements.

Following discussions with the NRC, on January 12, 199n,
LILCO submitted a clarification to its emergency preparedness
exemption/amendment request. The Compary also reaffirmed its
commitment not to refuel Shoreham without prior NRC approval.

On March 21, 1990, the NI'C noticed in the Federal Recister a
proposed finding of "no significant hazards consideration" for
LILCO's Physical Security Plan amendment. &5 Fed. Reg. 10,540
(March 21, 1990). The notice solicited comments on the proposed
finding and informed "interested persons" that they could seek a
hearing orn the proposed amendment,

About a week later, the NRC made a proposed finding of "no

significanc hazards consideration" on LILCO's emergency prepared=-
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CLI-%0-08, 32 NRC 201 (1990). But, in so doing, the Commission
also resolved the vital threshold issue; it ruled that LILCO's
detvrmination not to operate Shoreham was a "private" decision to
which NEPA did not apply. Therefore, the Commission held, any
envirormental review of Shoreham's decommissioning need not
consider "resumed operation" of the plant as a nuclear facility.

Petitioners then began their campaign to overturn this
ruling. They asked for reconsideration of CLI-%0-08 on October
29, 1990, LILCO and the NRC Staff opposed this request, in
responses filed on November 13 and 19, 1990, respectively. On
February 22, 1991, the Commission affirmed its NEPA decision.
long Island Lighting Co. {Shoreham Nuclea:s Power Station, Unit
1), CLI-91-02, 33 NRC 61 (1991).

Meanwhile, on January 8, 1991, the Licensinc Board, chaived
by Judge Marguiies, denied both Petitioners' three sets of
petitions. Long Island Lighting Co., (Shoreham Nuclear Power
Station, Unit 1), LBP=91-1, 33 NRC 15 (1991). The Board found
that Petitioners had demonstrated neither . janizational nor
representational standing to intervene on . ther NEPA or “tomic
Energy Act issues. As the Board explained, the Commigsion't
decision in CLI-90-08 had "stripped away Petitioners' main
arguments for standing." 33 NRC at 40. But, because "Petie~
tioners did not have the benefit of the Commission's precedential
decision . . . at the time they filed their various petitions to
intervene," the Board gave them an opportunity to amend their

petitions to "take into account the recent Commission decisicn
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and the deficiencies in their petitions" that the Board had
identified. Jd. This second bite at the apple was “"predicated
in part on the Commission being rather liberal in permitting
petitioners the opportunity to cure defective petitions to
intervene." Jld,

Notwithstanding their opportunity for a second bite, on
January 23, 1991, Petitioners tried to appeal the Board's January
8 order to the Commission. Both LILCO and the NRC Staff opposed
Petitioners' "appeal" on the ground that, among other flaws, it
was interlocutory. LILCO and the Staff pointed out that, since
the Board in LBP-91~1 had given Petitioners an opportunity to
amend, LBP-91-~1 had not "wholly den[ied]" their petitions for
hearing, and complete denial is the predicate for an appeal under
10 C.F.R., § 2.714a(h).

On February 2, 1991, Petitioners submitted amended petitions
to intervene in all three licensing actions. Included with the
amended petitions were ~ffidavits from, amony others, the Presi-
dent of the SWRCSD Board of Education and $E,'s Executive Direc~
tor. LILCO and the NRC Staff filed oppositions to the amended
petitions on February 12 and 25, 1991, respectively.

Or, April 3, 19891, the Commission rejected as interlocutory
Petitioners' January 23 "appeal” from LBP-91-1. Long lsland
Lighting Co, (Shorzham Nuclear Power Station, Unit 1), CLI=91-04,
33 NRC 233 (1991). The Commission also indicated that iteg ruling
in that CLI-90-08 was "not intended to preclude the Licensing

Board, as a matter of law and jurisdicticn, from entertaining
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properly supported contentions" that an EIS on Shoreham's decom-
missioning must be prepared for the three licensing actions at
issue., CLI-91~04, 33 NRC at 236,
The Commission went on to explain, however, that it viewed
the three licensing actions as "being wholly separate from, and
independent of, decommissioning.”" 33 NRC at 237. And, the
Commission "harbor([ed) substantial doubts that the Petitioners
can make a credible showing that these actions are part of the
decommissioning process." JId, But, the Commission allowed, if
Petitioners were otherwise able to satisfy the NRC's standing
reguirements, the Board was free to consider a "“properly pled
contention” on NEP2 issues. ld.
The Commission set out the test for a “properly pled conten=-
tion." It would
at a minimum need to offer some plausible
explanation why an EIS might be required for
an NRC decision approving a Shoreham decom=-
missioning plan and how these actions here
could, by foreclosing alternative decommis~
sioning methods or some other NEPA-based
considerations, constitute an illegal segmen=-
tation of the EIS process.

CLI~91~04, 33 NRC at 237 (emphasis in original).

On April 30, 1991, the [.C, Circuit denied Petitioners'
petition for review of the Confirmatory Order and property
insurance exemption. gShoreham-Wading River Central School
District v, NRC, 931 F.2d 102 (D.C. Cir. 1991). The court found
that even if, as Petitioners alleged, a de facto decommissioning

proposal for Shoreham existed, the Confirmatory Order and the

property insurance exemption were not "interdependent parts of a



R N ——— = - R — —_— p——— P

12
larger action [that] depend on the larger action for their
justification." 921 ¥.2d at 107, guoting 40 C.F.R.
§ 1508.25(a) (1) (44i). The two licensing actions, the court said,
"cannot possibly be seen as unlawful segmentation of a decommis~
sioning proposal to avoid NEPA obligations." 1d, at 107.
Rather, they are "simply means of avoiding a waste of resources
in the meantime." ld.

The next month, on May 23, 1991, the Licensing Board ruled
on Petitioners' amended petitions. long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), LBP=91-23, 33 NRC 430
(1991). The Board held that SE, had standing under NEPA as to
all three licensing actione and allowed it to file contentions on
them. While preliminarily finding that SE, lacked standing under
the Atomic Enerqgy Act with respect to the Physical Security Plan,
the Board nonetheless allowed SE; to file contentions on it as
well. SE, was said to have been "hindered in its ability to be
specific" about possible harm arising from the security amendment
because SE; lacked access to Physical Security Plan. The Board
decided to "defer ruling on standing” until SE, had filed conten~
tions. 133 NRC at 440. 1In this regard, the Board stated that

in reviewing the merits of the contention(s),
the Licensing Board [would) take into account
SE,'s lack of access to the security plan.
Although the lack of the security plan
(might) adversely atfect CE,'s ability to
demonstrate that the security plan is the
cause of the matter complained of, it should
in no way otherwise hinder SE,'s ability to
establish the other elements of ar acceptable

contention, as provided for in section
2.714(b) .
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T4, The Board denied SE,'s amended petition as to Confirmatory
Order and emergency preparedness issues under the Atomic Energy
Act,

As for SWRCSD, the Board denied its amended petition except
for Physical Security Plan issues under the Atomic Energy Act.
"Like SE;," the Board said, it would not "finally decide [SWRCSD)
standing" under the Atomic Energy Act until contentions had been
filed. The Board further held that SWRCED's "and its employees'
claim of a deprivaticn of information mandated by NEPA is vague
and does not identify a cognizable palpable injury that would

provide a basis for organizational or representational standing."

33 NRC at 443, And otherwise, the Board found, SWRCED's "organi-

zational interests are those of a ratepayer and tax recipient."
id. These "economic interests," the Board held, "do not qualify
(BWRCSD) for standing under NEPA or the [Atomic Energy Act)."
1a.¥

On June 21, 1991, SE, submitted four NEPA-based contentions
on the Confirmatory Order, Physical Sacurity Plan, and emergency
preparedness amendments; and SWRCED and SE, jointly filed one
Atomic Energy Act-based contention (with seven subparts) on the

Physical Security Plan amendment. LILCO and the NRC Staff filed

#  Thus, the Board's ruling in LBP-91-23 had the effect of
"whcelly denying" SWRCSD's petitions for hearing in the Confirme-
tory Order and emergency preparedness proceedings. SWRCSD did
not appeal LBP-9%1-23's ruling on its standing in these two
proceedings within the 10-day limit mandated by 10 C.F.R.

§ 2.714A(a) -

.
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oppositions to all of the contentions on July 3 and 11, 1991,
respectively.

A prehearing conference was held in Bethesda, Maryland on
July 23, 1981, During the conference, Petitioners were given a
lengthy opportunity to explain their contentions and to address
the concerns over their admissibility raised by members of the
Board.,

Five weeks thereafter, and more than two years into this
adjudicatory forum, the Licensing Board issued Long Island
Lightiny Co. (Shoreham Nuclear Power Station, Unit 1), LBP=91-35,
34 NRC __ (Aug. 29, 1991). This decision denied all of Peti~-
tioners' contentions, finding that they did not meet the require-
mente for basis and specificity of 10 C.F.R. § 2.714(b)(2). 1In
addition, having scrutinized Petitioners' Physical Security Plan
contention, the Board concluded that Petitioners had failed to
establish standing under § 2.714(a)(2). Accordingly, the Board

denied intervention to both Petitioners,

B. Legal Standard on Appeal
(1) Threshold Standing Issues

The determination whether a petitioner has demonstrated
standing to intervene is "a matter within the discretion of the
Licensing Board." §See, e.d., Northern States Power Co. (Praircie

Island Nuclear Generating Plant, Units 1 and 2), ALAB~107, 6 AEC

1886, 193 (1973), reconsideration denied, ALAB-110, 6 AEC 247,
agff'd, CLI-73-12, 6 AEC 241 (1973). A Board's standing decision
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will not be disturbed "unless it appears that that conclusion is
irrational." Jd. at 193. gSee also Duguesne Light Co., (Beaver
Valley Power Station, Unit No. 1), ALAB-109, 6 AEC 243, 244
(1973).

Similarly, the "acceptance of tendered amendments to »
petition for leave to intervene" ir a "matter within the disc.
tion of the Licensing Board." Nerthern States Power Co., 6 AEC
at 193, 1In the "absence of a showing of a gross abuse of discre-
tion," the Board's decision is not overturned. Jd.; gee also
Commonwealth Edison Co. (Braidwood Nuclear Power Station, Units 1
and 2),. LBP-85-20, 21 NRC 1732, 1738 (198S5) (taking note of 10
C.F.R. § 2.714(a)(3)'s "express recognition . . . of the Board's
discretion to permit the amendment of a petition to inter-
vene") (emphasis added): Sacramento Municipal Utility District
(Rancho Seco Nuclear Generating Station), LBP-91-30, 34 NRC

(July 1, 1991).

(2) MAdmissibility of lJontentions

Under NRC precedent, in an appeal from a Licensirg Board's
| denial of contentions, the reviewing body (in this case, the
’ Commission itself), itself reviews the proffered contentions.
| See, e.9., Misgigsippi Power & Light Co. (Grand Gulf Nuclear
Station, Units 1 and 2), ALAB=130, 6 AEC 423, 424-25 (1973);
Louigiana Power & Light Co. (Waterford Steam Electric Station,
i Unit 3), ALAB-125, 6 AEC 371, 372 (1973): Duguesne Light Co.
!

(Beaver Valley Power Statior Unit 1), ALAB-109, 6 AEC 243, 245
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Second, Petitioners object to the Board's rejection of their
four NEPA~based contentions and their one Atomic Energy Act-based
contention. Petitioners also make two miscellaneous and trivial

allegations of error. Again, Petitioners are wrong.

A, ' - -

(1) - e 2

Petitioners claim they had a "right to be able to amend
their petitions for leave to intervene 'without prior approval of
the presiding officer at any time up to fifteen (15) days prior
to holding of the . . . first prehearing conference.'" September
13 Appeal at 2 (emphasis in original), giting 10 C.F.R,
§ 2.714(a)(3). Petitioners also allege they had an "absolute
right to be able to 'supplement' their petitions to intervene at
any time prior to fifteen (15) days before the . . . first
prehearing conference." Jld., citing 10 C.F.R. § 2.714(b)(1).
Since the prehearing crnference was on July 23, 1991, Petitioners
claim they had a right to amend and supplement their petitions

"at any time prior to July 8, 199%1." Id.

¥ (...continued)

untimely. In LBP-91-23, decided on May 23, 1991, the Board found
that SWRCSD lacked standing under NEPA or the Atomic Energy Act
in both of those proceedings., If SWRCSD wished to challenge this
finding, it had to file a notice of appeal within 1v days after
service of the Board's order. 10 C.F.R. § 2.714a(a). SWRCSD
failea to do so. Thus, the attempt here to avpeal the Board's
denjial of SWRCSD's standing in these two proceedings should be
rejected as untimely. §See, e.9., Houston Lighting & Power Co.
(Allens Creek Nuclear Cenerating Station, Unit 1), ALAB-547, 9
NRC 638 (1979).
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of discretion.," Northern States Power Co. (Prairie Island
Nuclear Generating Plant, Units 1 and 2), ALAB-107, 6 AEC 188,

193 (1973). Clearly, it was not. Indeed, the Board had already
given Petitioners one opportunity to submit amended petitions,
after identifying precisely what was wrong with the initial
defective pleadings. Long lsland Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), LBP~91-1, 33 NRC 15, 40 (19291) (the Board
allows Petitioners to submit amended petitions, the "Commission
being 1ather liberal in permitting petitioners the opportunity to
cure defective petitions to intervene"). Certainly, it was
reasonable for the Board ' ~t to allow Petiticners a third oppor-

tunity to make an adequate show'ng of standing.¥

(2) The Board's Ruling on SWPTSD's Standing Was Correct
SWRCSD "suggests" that the Boarc m~de a mistake in LBP-91-23

by

implying that the School District's claims
for standing are limited to "“organizational
interests . . . of a ratepayer and tax reci-
pient . ., . and that those interests are
limited to "economic" interestrs . . ., find-
ing that such "economic interesi\s do not
gqualify i% for standing "n!er NEPA or the
[Atomic Energy Act]."

&/ The claim that Petitioners "had planned to amend and supple~-
ment their petitions" by submitting affidavits "further speci-
fying the interests that are harmed by issuance" of the three
amendments at issue does not help them. Petitioners do not
identify these new affiants nor explain why they could not have
provided this further specificaiion when they submitted their
amended petitions on February 4, 1991.
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being directly and adversely affected" by the clallenged agency
action. §ee Competitive Enterprise Inst, v. NHTSA, 901 F.2d 107,

122 (D.C. 1990); Anmerican legal Foundation v, FCC, 808 F.2d4 84,
92 (D.C. 1987). Further, even assuming that SWRCSD had identi-

fied a rel r'ant federal action and asserted a cognizable interest
under NEPA, the test for stancing, s expressed in Competitive

Enterprise Ilnst , requires more:

To wstablish standing [on the basis . infor-
mational injury)], petitioners must assert a

between the agency's action,
the information injury, and the organi-
zation's activities.

Id. at 122 (emphasis added); geg¢ also Community HNutrition v,
Block, 698 F.2d 1239, 1254 (D.C. Cir. 1983) (petitioner's asser-
tion of standing was rejected because petitioner "failed to
establish any connection between the alleged injury and the
[agency ac ion]"). Thus, while the objectives of NEPA may
"lower|[] the threshoid for establishing injury to informational
interests,”™ 901 F.2d at 123, they do not eliminate the threshold
requirement of a plausible connection between the challenged
agency action and the alleged injury.

It was this plausi’’ 2 connection between the allegad harm
and the NRC's issuance of the three license amendments at issue
here that SWRCOD faliled to estahlish., Nowhere in SWRCSD's
petitions to intervene ,s any tangible, specific connection shown
between agency action and alleged harm. The Board acted well
witnin its "discretion” in finding that SWRCSD had not demon=-

strated standing. §See Northern States Power Co, (Prairie Island
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B. The Board's Rejection of Petitioners'
Contentions in LBP-91-35 Should Be Upheld

(1) BE,'s NEPA Contentions Were Properly Rejected

i.8 noted at the outset, SE,'s arguments on appeal are diffi-
cult to confront because they are so badly stated. The one thing
that is clear from SE;'s brief, however, is that SE;, has utterly
disregarded the Commissicn's guidance in CLI-91-04 about what
constitutes a "properly pled" NEPA content.on in this proceeding.
The Licensing Board correctly applied that guidance in rejecting

SE;'s NEPA-based contentions.

a. Contention 1
It is difficult tc .ollow SE;'s arguments :ince they mis~
characterize the Board's ruling and misstate the Commission's
guidance in CLI-91-04. At its most colcrete, SE, asserts thut
the Board's ruling that Contention 1 does not place "at issue how
the three licensing actions could preclude any NEPA-based consid-
erations and constitute an illegal segmentation of the EIS
process," LPB~-91~35, slip op. at 14, is "iatellectually indefen~-
sibie." September 13 Appeal at 12-13. The "NEPA-based consider-
ation" relied on to "satisfy the alternative part of the second
prong of the Commission's standard," SE, says, "is illegal ceg-
mentation." Id, at 13. B8SE, further says it has
cited the standard adopted by the CIQ and the
NRC for determining whether particular sub-
sidiary actions may be considered or must be

included within the scope of a single EIS
(il.e., not illegally segmented).
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ld, (emphasis in original). The Board, SE, concludes, "never
comes to grips with this proposition." 1d,

But the Board did "come to grips" with this "proposition."
It correctly determined thut SE,'s mere recitation of the CEQ
standards "neither provides the plausible ecxplanation [why an EIS
might be required for an NRC decision approving a Shorehem
decommissioning plan) called for by the Commission in CLI-91-04,
nor does it conform to the requirements of 10 C.",R.
2.714(b) (2)(1), (ii) and (iii)." LBP-91-35, slip op. at 11~12.
The Board's essential point -- which SE, steadfastly refuses to
accept -- was that the allegaticn that the three pertiiant
licensing actions are part of the decommissioning process at
Shoreham "presents a factual consideration." Id, at 12 {emphasis
added). 2Accordingly, Contention 1 failed "to contain a brief
explanation of the bases of the contention," or a "concise
statemenl of the alleged facts or expert opinion which support
the allegation." Id, SE, offers nothiny in response to this

finding but babble.

b.  Contention 2

According to SE,, the Board created a "straw man firding" by
conclud.: ; _hat iuv had "failed tc submit an admissible contention
on the issue of whether the licensing actions requ’~e an ZI18."
September 13 Appeal at 13. "It is plain from Contentions 1 & 2,"
SE, says, "that [SE;) do[es] not argue that the three licensing

actions require an EIS, but rather argue that the proposal to
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On appeal, SE; characterizes the Board's determination of
the self-evident irrelevance of Contenticrn 4 as "conclusory,"
but, ultimately, SE, is left with nothing to say. SE, asserts
that it "put in issue the quescion" of the connection between the
three licensing actions, the issuance of the POL, and the pro-
posal to decommission Shoreham in Contention 1, Even if that
were true (it is not), SE, was required to Go more than simply
put the issue "in question." Under the NRC's regulations, SE,
was obligated to provide a threshold shewing that there is some
factual support underlying its contention, It did not uo that,
and che board was therefore correct in dotermining that Conten-
tion 4 "fails to meet the requirements of 10 C.F.R. 2.714 'b) (2)

and 2.714(d)(2)(i)." LPB-91-35, slip op. at 20.

(2) The Security Contention Was Properly Rejected

Petitioners race through the alleged errors in the Board's
ruling rejecting their Physical Security Plan contention as if
they were late to catch a bus. At no point do they stop to
provide any real explanation or analysis to support their claims
of error. Most of the time, they offer little more than an
assertion that "we were right the first time." This is inade-
quate. See, e.d., Cleveland Electric Illumii.iing Co. (Perry
Nuclear Power Plant, Units 1 and 2), ALAB-841, 24 NrC 64, 67
(1986) {if petitioner "wished us to take seriously its insistence
that the Licensing Board committed error, its counsel was duty-

bound to illume the foundation for that insistence").
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Shoreham in its present physical configura-
tion.

ld, But “absent some adequately supported assertion of publiz
risk (or risk to Petitioners)," the Board ruled, it saw "no basis
for proceeding further." Jd, In sc ruling, tho Board acted well
within the bounds of its discretion. See, €.9., Texas Utilities
Electric Co. (Comanche Peak Steam Electric Station, Unit 1),
ALAB-868, 25 NRC 912 (1987): Philadelphia Electric Co. (Peach
Bottom Atomic Power Station, Units 2 and 3), ALAB-216, 8 AEC 13,
21 (1974) W

Sucond, Petitioners dispute as "ill-founded" the Board's
rejection of theiir argument that "“relaxation" of the security
requirements is “‘arbitrary and capricious" because similar
relaxation has not been granted to other nuclear plants in
extended outages. September 13 Appeal at 15. They suggest that

the Board's ruling on thig point is based on its "implicit

4/ Petitioners' subsidiary assertion that the Board never
"point[ed]) to anv 'publicly available information' that would
have bean relevant" is simply not true. For example, the Board
plainly noted that there was

no reason Petitioners could not analyze or
take account of information in the public
record, as tor example the current defueled
state of the reactor, sources and locatior of
radioactivity within the reactor complex,
amount of radioactivity on site, and physical
plant and equipment configuration given in
the Final Safcty Analysis Report, to frame a
contention having the required speciticity in
all but [the] limited aspects previously
discussed if a public hazarc from fuel theft
or sahotage exists at Shoreham.

LBP-91-35, s81ip op. at 23.

T ———
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finding that Shoreham is not ‘'likely to bs restarted.'" ]d,
This, in turn, Petitioners argue, ‘s an “"ultimate finding . . .
that is at issue in this proceeding and cannot be arcumed" by the

Board. Jld,
But the Board's real ruling on this point was:

We reject that argument for tyo reasons.
First there is pn pupporting bagis proffered
for the assertion that Shoreham, which has
not operated at full power and is defueled,
ig in fact similarly situated with respect to
other reactors in extended ovtage(s] but
which are likely to be restarted. Second,
there iv no legal authority cited to suggest
that the Licensing Board could impuse re-
quirements on Shoreham based on an analogous
situation with other reactors rather than the
provisions of 10 C.F.R. Part 73.

LBP-91-35, slip op. at 25 (emphasis added). The Roard thus
identified both a factual m»_.cer that Petitioners had not ad-
dressed, as well as a legal issue that Petitioners failed to
resolve. On appeal, Petitioners ofter nothing in responiae.

Trird, Petitiorners say that the Board "errs in faulting
Petitioners for not discussing 10 C.F.R. § 73.5 relating to the
possibility of exemptions from Part 73 . . . because the [Board)
later recognizes that there is no 'exemption request' at issue in
this proceeding." September 13 Appeal at 16.

This is just silly. Petitioners ignore conmpletely that the
Board further stated that

Lrlegardlees of whether, or net, [& . 73.5] has
been_invoked in this case, it suggests on its
face that Part 73 permits consideration of
public risk in implementing its provisions
and it does not inflexibly bind the Commis~
si.'n 28 the contention suggests.
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LBP~91-35, nlip op. at 26 (emp' sis added). 1In other words, the
Board cited § 73.5 as evidencs for the proposition that the level
of physical security required at a nuclear facility under vart 73
may vary given the radiological risk presented by that facility.
Rather than confront thit+ however, Petitioners pretend that the
Board was saying something altogether different,

Fourth, Petitioners argue that t!o Board's "treutment of
[their] presentatior of evidence of an attempt at sabotage on
October 16, 1989, is a misunderstanding of (their) purpose."
Smptember 13 Appeal at 16, Petitioners claim that they were not
asking the Board to assess the adequacy of the Shoreham Physical
Security Plan prior to the amendment. Rather, Petitioners say,
their argument was that the "existence of the attempted sabotage,
and the licensee's poor performance in addressing it under the
previous plan, indicates that there should be no relaxation of
security plian requirements." Jld,

There was no "misunderstanding." The Boeard did not reject
this pegtion of the contention sclely because Petitioners tried
tc raise irrelevant issues. The Board said that "[t]o the extent
thiit [that subpart of the contention] invites such an inquiry it
carnot be admitted." LBP-91-35, slip op. at 28. The Board
turther explained that Petitioners had "failed to support this
contention with citations to publicly available information or
expert opinion indicating the existence of some form of risk to

public health arising from the defueled Shoreham reactor." 1d.
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Petitioners also assert that, in refusing to cons.ider
LILCO's post-hearing filing on the Physical Security Plan filing
and their response thereto, the Board abused its discretion
"without explanation or attempt at reasoning." September 13
Appeal at 19. The Board acted well within its discretion. Since
the Board was able to dismiss subpart 5(d) -~ the sole subject of
LILCO's July 29, 1991 letter and Petitioners' reply -- on the
basis of the papers already before it, it was hardly obligated to
take into account further information gubmitted by LILCO in
opposition to that subpart.

V. Conclusion
For the reasons akove, Petitionsrs' appcal from LBP-91~-1,

LBP-91-23, and LBP~-91-35 should be denied.

Respectfully submicted,

f

| R l

/ [ / f '
W. Taylor Reveley, IIIl
Donald P. Irwin
David 8. Harlow
Counsiel for Long Island
Lighting Company

Hunton & Williams

Riverfront Plaza, vast Tower
951 East Byrd Street
Richmond, Virginia 23219

DATED: Sep*enber 25, 1991
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