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the Pennsylvania Public vti
concerninc the applicaticn

tion in part and denied it
is enclosed.

the Administrative Law Judce fcr
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To WHCM IT MAY CONCERN:

citsed is a copy of ihe Inmitial Decision of Adainiscrative

sacoer Kranzel.

Ta

-

-
-
-

if vou ce not agree with amy ars of tais cecisilon, vou =av
" - -

en cc==ents (called =x

838 weiss epgisns) 0 =-e C~—-'ss‘on. Specifically,
ar orizinal and nine (%) copies =f veur exceptions MUST 3E RECEIVED 8Y T=r
SECRETARY OF THE COMMISSION IN 320V 3-18, NORTH OF?I.E EIIL::&C. NORTH
STREET AND COMMONWEALTH AVENUE, SARRISSURG, PINNSYLVANIA 17120, wishia
silteen ‘13) davs of che date of ==:igs -etter ~ecause t-e tize period is
set Oy .aw (%6 Pa. C.S5. 332(h)). 1If vour exceptions are sent b>v mail,
T.ease use tne address shown a: :t-e t2p of zhis letter. A csov 3f vour
eXIePI.INs Just Ce sent to each partv of record and S0 the Ad=inisczrazive
-aw Judge whose address is Pennsvivania Puslis Tsilisy Commission,
<310 Philadelphia State O0ffice Suilding, 1-00 west Sporing Carden Street,
Falladelpnia, Pennsylvania 19130.

I vou receive exceptizns from Ciler zariiss, vou =av sus=ie
“TLilen replles TC thcse exceprions ia a3 =amme: $iZilar 0 that scazed
adcve within twenty (20) days of zne Zaze = =-:g L2tzer,

Exceptions and ¢
. Farticularly cthe 30 page liz

Excepticns sHou¢. clearly >e labeled as "IXCIPTIONS OF (Na=e of
Par:v) - (protestan:z, ccaplainans, staff, ece.)". 2o =mee latel =xcepticons
as a "3rvief" or " ..ef on Excepticns”.

if no exceprtions are received wizmin $ifzeen (1S) davs, cae
cecision of the Administrative Law Judge will beccze final wizmous further
Commission action. VYou will Tecelve written notificacion if this occurs.
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2ISTORY OF THE PROCEEDINGS

On March 8, 1982, the Philadelpihiia Electric Comscan- nereinafczer "2C0")
4 ’ . er - -LO /

f.-ed an applicatica with the Commizsicn persuant to Secticn 619 of the fena-
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rover Roads in the towasnhip of Plumstead, 2ucks County, Peansylvania is
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reasonatbly necessary for the convenienc public. Applicant
clans to construct said pumphouse to house pumips, motors and related equip~-
zent in order to supply water from the proposed reservoir to the East Branch
cf Perkiomen Creek. The pumphouse would also be used to direct water from
the propecsed reserveoir to the north branch of Neshaminy Creek from which it
would eventually be withdrawn for distribution tc the public. Water which
flows through the East Branch of the Perkicmen Creek will be withdrawn and
pumped to the applicant's Limerick generatlng station, which is being con-
structed in Limerick Township,, Montgomery County, Pennsylvania, where it

will be used to replace water which evaporates during the operation of said

station. Applicant intends to house four £,000 gallons per minute electric

"

oter 4riven, vertical turbine-type pumps, siping switchboards, protective

.-

i

relay, batteries, indicating and record.ag insrruments, electrical switch
gear, superviscry control facilities and other accessory equipment in ics
proposed pump house.

This matter comes before the Commission because, applicant has chosen
not to proceed before the local authorities and has instead chosen to pro=
ceed under Section 619. Absent a township variance from presently effective
oning crdinances, the site is unavailable fcr use as a pumphouse unless an

exempticn is granted by the PUC pursuant to >3 Pa.C.S.A. §106169.




On March 25, 1582, PECO served a copy of its app-oicaticn in the above

-apticned matter upon the Plumstead Townsnip Bcard of Suzerviscrs, the Plum-

iganing Commissicn.
Sy lester caced June 15, 1881, Del-aware, Unlizited (hereinaiter

"eeleasware'), a broad Sased citizens crganization, sOught I intervene in
$a individual
secziticners Val Singstedt and Colleen wells, filed an Azended

t-servene in tihe above captioned proceeding, alleging that the comstruction

=% PECO's proposed pumphouse would cause direct, I== diate, secuniary and
subsctantial harm to their aesthetic interests, the guality ¢i ir drinkin

water, the value of their proper:y, and their emjcyment cI the natural and
urchersore, they allege an interest in
sreventing the many adverse saletv, eanvironmental, ecenozic, ané nealth ef-

3v wav of answer filed July 28, 1982, PECO averrec thal any interest
<% ~eriticners in the Delaware River is nct relevant to tihis proceeding

~¢ ==at there are only approximately four residences in the imzeciate vi-

PIC0 also denied that the conmstruction of the pumphcuise would cause any
iirecs, immediate, pecuniary and substantial harm to the seschetic interest,

t=e quality of drinking water, va.ue of proper:y and en:cyment ¢f natural

historic resources by intervenors Del-iware, Singsted:, wells or cthers.
TC0 stated that the proposed pumphouse would Ia no way ccastitute 3 sublic
dznger or create any nuisance (o & nearty resident.

On September 1, 1981, petiticners
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tae in gussert of ctheir Petiticn o Iatervene. on Septexier 15, 1382, ap-
. |- fet; L ¢ y 1 % , 0 B Fas o Saaegd ¢ - * &

atisane PECOD filed its Suprlemental Mexorancdum of law in cCppositics ¢f ¢h

icn to Interve~e. PECD subsequently filed adcizisnadl Memcvanga o8

A%CVEe Castisned malter wAS permiilesd UnNder tae CIonCLtidn TNET U0 intere
> A% i wda 3 s mawedoe simss 14 % wgemisesd
TIEEICTrLes Or Cepcsiticns C©I any parties wou.o Ce TerTmolled.

h &, 1983, the Consumer Advocate of Pennsvivania filed a
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Oa Mareh 18, 1983, a Petition to Intervene was filed by Friends of
~ch Creek, c/o Mark and Judy Dorastreich, 1501 Branch Road, Perkasie,
Pennsvivania. Said petition was denied; however, Mark Dorastreicl: subse-

. anly = - 5 q i Am Teme » ve! Real K 2
:-en-.: .GS.-..CG v Lﬂ.ef\enc.s oenasi.

All pre-trial argusents, comsisting of 64 jages of compiled testi-
senv, were conducted July 30, 1982. A pre-hearing conference held on

2w o, 1383, resulted in 48 pages cf reccrded testizony. Subseguent

ané May 2, 6, 11, 16, and 19, 1983. XNumercus witiness statecents were

a.s

O

SUMMARY OF TESTIMONY

s==-i-g=t's Testimonv

“imceat Bover, Senior Vice Presicent,

. - - - - - WX - - - - -~ - cd - -~ e ® m s eam - - Mo -~ -
TLTET JINMCEerninE apP.lCant s PEetitTIOon 10T &8 JLTSLTE <L Teéscléas.ts eCessits

enczered into evidence. Briefs were filed by Agpiicant znd Interevencrs.



~yrsuant te 33 Pa.C.S.A. §10619. He stated that such a finding is necessary

in crder to exempt PECO from local zoning requirements which designate the

area R-1, Rural Residential District. (Applicant Statement-l, 3. )

PECO seeks water to serve its Lizmerick 2 site which it expects to have

coerational in 198¢ In order to supply this water, PECO, tcgether with
the NWRA, intend to build a cement pumpnouse at a cost of $560,000 te house
v pumps. PECO chose concrete construction tecause it has an expected
life of 40 vears while all-metal construction has an expected life ¢f only
20 vears and a construction cost of approximately $510,000. PECO will also
landscape the property at an estimated cost of $5,000 (Affidavit Pp. 1, 2).
Construction delayvs leading to completion of the Bradshaw Pumphouse after
September, 1984 will result in costs of $200,000 for each month of delay
slus increased energy costs for electric production amounting to an average
cf $6,000,000. (Affidavit Pp. 2=4)

The witness testified that the Delaware R.ver Basin Commission (herein-
afzer "DRBC") directed PECO and NWRA to create a joint water supply and re-
quested that they submit a feasibility study. Subsequently, DRBC added the
WwRA/PECO project to its comprehensive plan but deferred project approval,
pursuaant to §3.8 of the DRBC Compact, pending submission of final plans. In
accerdance with the National Envirommental Policy Act (hereinafter "WNEFA"),
DRBEC prepared an Environmental Impact Statement (hereinafter "EIS") covering

its comprehensive plan and submitted the EIS in its final form to the Coun=-

c¢il on Environmental Quality (hereinafter "CEQ"). (Applicant Statement-2,

-

Pp. 2=4)
DRBC concluded that the proposed NwRA/PECO project, including the Point
Pleasant pumping station, would prove beneficial to the Perkiomen watershed

andé that the project would have no significant adverse effects on the environ=-



=eat.= DR3C considered alternatives such as the Schuyixill River and 3Blue

Marsh Reservoir. DRBC cencludeé, nowever, that the Schuvlzill River could

proposed preject woulc te a feasisle and beneficial use of water resources
in the Neshazminy and Perkiomen watersheds and aot cdetrizental to the Dela-
ware River." (Applicanc Statement-2, Pp. 2-4&, 8, 9, 18)

PECO received perzites from the Pennsvlvania DER to zo.struct and cain-

tain facilicies necessary for the transfer of water froz tne Delaware River
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Creek. (Applicant's Statement-2, Pp. 8, 9) DER considerec alternative water
sources and specifically found that "no feasidle cos: effective alternatives
o the preciect have been identified which would fuliill :he needs for the
ect and cffer significantly less effects cn the envirsnsent or public
satural rescurces. (Applicant Statement-2, p. 19)
the Nuclear Regulatory Commissicn (hereinafter "NRC") specifically de-
clined Del-Aware's request that thev asser: jurisdicticn stating: "these

matcers are all aspects of allocation decisicas which are entrusted o th

DRBC and which the NRC is precluded from considering."” agplicant State-

s/ ORBC identified texzpcrary adverse effects during construction as (1)
sinizal water evaporation which occurs naturally, (2, effects upon
£ish life which werse remedied >v radesigning screens a: Fcoint Pleasan:t,
and (3) 1imitec bank erosion which wiol Sgour unzil she banks stadilize
scmetize after the initial phase of operati (93
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Applicant next called Paul L. Harmes, Ceneral Manager - EZavircnzmental

crporation (hereiznalzer "RMC")

Services*Division of Radiation Managezent

which iavestizazes aguatic and terrestrial ecclogy and water chemistry,
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ing the past 12 years, he nas participated
in an aquatic ecological imvestigation of the Zast Branch of the Perkiomen

xiomen Creek, che Delaware River and the Schuylxkill River
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near PECO's Limerick generatzing station and has gathered and analyzed data
regarding water quality, agquatic plants, benthic macroinvertebrates, and

fish. Based upcn the aforezenticned studies RMC concluced that the net ef-
fec: of the Point Pleasant civersion would be one cf a general improvement

aquatic life in the East Branch. Increased turbidity at the point of

X5

)
diversicn will not be lethal to fish who will thrive just above and below
the diversion point. The new higher summer flow will benefit aquatic life
by providing mere habitat for fish. (PECC Statexdent-s, 1-3, N.T. 822-827)
Diversion of 65 cfs to the stream will cause temporary scouring, sil-
cation and channel modifications which will last no zore than a zatter of
days or weeks at most. As the streaz in question does not, during low Iflow
aditions, cover the full width of the existing channel, eu¢atge=en. of
che stream during augmented flow will remain confined within existing streaz
sanks. (PECO Statement=-4, 4=5)

Applicant next called R, Tizmotly westom, Associate Deputy Secretary

Pennsvlvanla DER Resources Management and DR3C Commissioner, wno testi-
fied that he has an extensive educational and werk background in the field

water resources management and water policy. (PECO Statement-3, l1-3)

c

The witness stated that he directly participated in both DER and DRBC

-

ceviews of the NWRA/PECO Point Pleasant Project which included envir onmental



assessment and consideration ¢f alternatives. The witness s:tated that water
wicthdraval from the Schuylkill by PECO at Limerick would conmstitute consumse
tive use as the water would nct be returned te the river. In other words,

d Liserick withdraw 21 =gd, a correspcnding 2l mgd loss would be ex-

[ ]

shou
perienced downstream. Such a water loss would effect water gualitv ané
zinimum streas flow thereby diginishing the rivers' fish protection,
recreation and wild-life value. (N.T. 4, ¥-13) Diminution o
of water currently available to the City of Philadelphia, due to consump-
tive use by Limerick, is not consistent with sound principle of water
planning and zanagement. (N.T. 15)

Weston stated that the Blue Marsh Reserveir is not a technclogically
feasible alternative because it is subject to required conservation re-
lease and the Western Berks wWater Authority helds an allocation for public
supply use from the reservoir, A committment tc supply PECO's Limerick
plant from Blue Marsh raises serious water management policy problems as
PECO would use virtually its entire water supply capacity. (N.T. 17-21)

The witness has no specific training or education of a scientific na-
ture; he was educated at Harvard and worked as an attorney prior to becoming

Associate Deputy Secretary for DER and DRBC Commissiocner. (N.T. 914-916)

Applicant next called Robert Goodell, Chief Engineer - DRBC, who testi~-

fied that the Commission (DRBC) has statutory power to allocate, pursuant to

the doctrine of equitable apportionment, waters of the basin among member

states. Applicable statutory authority prohibits projects having a sub-

stantial effect upon water resources of the basin, absent Commissicn (DRBC)
approval, and grants the Commission pocwer to modify or disapprove any pro=-
ject it determines would substantially impair cor conflict with DRBC's com-

1, N.T. 999, 1,000)

~9
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prehensive apporticnment plan. (PECO Statement~




CR5C nas extensively discussed the Point Pleasant and Limerick Proie-ts.

It nas concluded that the Schuylkill River alternative would depleze water

available to the City of Philadel:hia.

T md e -~
walipadl cr

industrial

suriace water user caanct buy, sell, or trade its "legal entitleme=:." More

able frez the Delaware River. Fewer downs:iream users exist

~

e

water is avai

along the Dclaware; therelore, water withdrawal at Point Pleasant would

have the same downstream effect as water withdrawal froz the Schuylkill
(PECO Statement-7, Pp. 2-7, 1,000-1,003). Withdrawal from the Schuylkill
might be feasible were a reserveir put into place upstream from Limerick.
(N.T. 1,022)

The witness stated that it was his opinion that the Blue Marsh Reservoir
is also not a feasible alternative due to the increased water supply needs of
the Western Berks Water Authority, replacement of consumptive water uses in
the Schuylkill River Basin and throughout the entire Delaware River Basin,
the need to provide adequate flow-augmentation in the Lower Schuylkill River

n light of a significant number of waste dischargers between ! imerick and

o

the Fairmount Dam, and, releases to meet other withdrawal needs in the pro-
ject area and to meet municipal and industrial water demands in the Lower

Schuylkill Basis. (PECO Statement-7, Pp. &, 9, N.T. 1,016-1,020).%

Applicant next called Robert A. Steacv, since 1978 emploved by Borquard

Associates, a registered professional engineer specializing in civil engineer-
ing, hydrolegy and hydraulics, who testified that he disagreed with Mr.
Hershey's tes-imony regarding erosion and flooding on the East Branch of the
Perkioczmen. The witness believes that augmented flows will not increase the
incidence of flooding on the East Branch of the Perkiomen. In fact, DRBC

imposed as a condition to its approval of the diversion, a limitaticn on

PEZCO augmentation of the East Branch. In crder to assure compliance with

Said conclusion regarding feasibility is not based on water used

by one Limerick unit.



tnis limitation, a standard stream guaging station will e inmstalled and maine
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tained slightly downstream in the 3ucks Rcad area v the ..

L9
N

vevs (PECO Statecenz-6, Pp., l-

The witness stated that er

L8]

sion, if any, would not be material citing
Srader and Kiu,, Handbock cf Hydraulics (6th Edition). Augzented flows will
net increase velccity to the extent that the current size, shape or cantour
v

ef the stream will alter. (PECO Statement-6, Pp. 4, 5, N.T. <lal=1142, 1242)

Applicant next called Joha Eric Edinger, Ph.D., a self-ezploved consul-

tant, who testified that his firm specializes in hvdrodynamics, environmeatal
nycerology, the analysis of water quality data and water quality modelinz.
(PECO Statement-3, p. 1) The witness holds degrees in civil engineering,
mathematics, environmental engineering and water resources and physical ocean-
cgraphy and has taught courses in civil engineering and water resources. The
witness has acted as consultan: in cthe area of water quality and saxpling to

& numper of firms. (PECO Statement-5, Pp. 1l-3)

Mr. Ecinger testified that he has read intervencr witness Hershey's re-
ort and disagrees with Mr, Hershey's conclusions that (1) the transfer of
nutrients frem the Delaware River to the East Branch of :he Perkicmen will
have an adverse eiffect on the latter stream, and (2) as a result of the
East Branch water diversion, there will be a decrease in cxvgenation or
reaeration. Edinger wstates that Delaware River detrizus will be eliminaced
bv a bottom intake with a fine screen.—/ Measurements of total suspended
solids (hereinafter "TSS") are currently lower in the Delaware River than in
tae East Branch of the Perkiomen. (A lower measurement was obtained at moniter-

L

ing stations at the headwaters at the mouth ¢f the East Branch). Due t¢ the

3 Jetritus - any fragmentary material; waste: disintegrated matter;
debris.



act that the channel will deepen after diversion, reaeration in chamnel

"y

reaches will not increase to detrimental levels. In fact, reaerat mav
improve with greater flow. (PECO Statement-3, Pp. <=6, N.T. 1289-1297)

tacervenor's Testimenyv

Intervency called as its first witness Mark Dornstreich, Ph.

«y &0

anchropelogist, who testified as to what he believes are the detrimencal
effects of the cdiversion upon the community, preoperty owners and residents
of Bedzinster Township and the immediately cdownstream township of East
Rock hill. Approximately 8 housenolds will be affected in Bedminster
Township with an additional 10 affected househclds in East Rockhill Town-
ship. (N.T. 15, 16, 25-28, 359)

The witness presented a petiticn signed by 100 residents of Bedmin-

ster Township who oppose the Point Pleasant project for econcmic, safety,

recreational and envircnmental reasons. (N.T. 15, 28, 29)

The wicness assumed a maximum water pumpage c¢f 23 million gallons per
dav (65 cfs) with a concurrent cdischarge of the same amount of water into
the Branch C:eek.i/ Maximum pumpage would occur (6) months cf the vear;
for an addicional two menths of the vear (one on either side of the six
month periocd) pumpage will be less than the zaxizum. He also assumed
flooding would occur based upon intervenor's witness Hershey's testimony.

3/

The witness also based his conclusions on information from PECC's LGSEROL.=

The witness, himself, possesses no technical expertise. (N.T. 33 37-39, 43,

L7 1he 23 million gallon figure assumes cperation of only Limerick No.
1. Should Limerick No. 2 also operate cecncurrently with Limerick
No. 1, 46 million gallons per day would constitute the maxizum
pumpage figure. The 65 cfs figure would remain constant at either

puzpage figure.

Jun
-~

merick Generating Station Environmental Operating License, Section
-

Lizer
5.1.3.3, East Branch Perkiomen Creek: Diversion. (N.T. 42, 43)



crascreich concluded the depth of the water wou.2 approxizatelr

2N

iouble or triple and :he width weculd doutle.
would arise which would seriously aZfect vegetable growers in the area.
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lue of the stream wou.d decrea
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The recreaticnal va
c=iléren would increase as streaz flow was increased. (N.T. 29, 63-453
Intervencr next called Jane Hess, real estate broker in central,
anorchern and norcheastern Bucks County since 1965, who testified that the
oumphouse would dominate the landscape therebv lowering the rural appeal

the area and, therefore, real estate values (N.T. 104, 106-111, 115).

O
ey

v

ne witness was also concerned by the fact that the State Department of laz
Safetv classified the area C-2 - a small area of significant hazard. (N.T.
112, 113

On cross-examination, the witness stated that area property values ia-
creased when Nockamixon dam was built due to the recreational value of the
lake created. (N.TI. 130-131)

Intervencr next called Jonathan Phillioce, a self-emploved engineering

.cnsultant specializing in water resource qualiiy and quaatity for the past
eight vears, who testified that the Schuylkill River has zcre water avail-

e than anticipated. Therefore, Limerick could be served from the Schuyl-

[\
o
=

kill. Another viable alternative is the Blue Marsh Reserveir, which fills
naturally thereby allowing one to avoid pumping costs. (N.T. 133, 156-138)
He understood that no alternate sources, however, woculd be available to
splicant absent DREC approval. (N.T. 200, 201)

Intervenor next called J. Tobv Tourbier, Consulting Research Director

of the University of Delaware Water Rescurces Center and adjunct Assistant

Professor, Department of Landscape Architecture and Regicanal Plamning = Lnli-
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-avsicy of Peansvivania who testilied tlas Sh€& TTozises ZoPhouse is zotally
. v < — . 3 e R BT wes mwcd - B2 Kokl :
insespatidble with R-l use. He statead that Lngcrease I.tw anc T.0CCing would

icvessely affect the environzent even though the 1280 II5 statas >therwise.

7:ish woulsd die due to the high velocity I.o0w and sussendec particles. (X.T7.
a3, 317, 32i, 3e3, 334)

lntervenor next called Williazm °. Marrazze, Pailadelzhia Water Commis-
gisner, who testified tha: the City is extrezely flexis_e in that it cas

its wacer intake between the Delaware anéd Schuvizill Rivers. For

-=ig veason, it could forego scme of its Schuylkill River entitlement so
==3: lLimerick might purchase treated water froz the ciiy Ior use in its

s2oling coerasions. (N.T. 387-388, 396, 3%7) The witness stated that un-
--reated water zight be availatle to Lizerick but that nc cecision had
~g2n made as vet as to whether said treatec or untreasec water would be

1é cr given te PECO. (N.T. 402, 403)

- - P . . -2 : = :
Tatervencor next Ca.led Johno 1. Harshev, ~ireciir o2 Eavironmental

Srous Research Institute, who testified, based upon nis exiensive Back-

ground in eavirconmental research and analysis that tne Foint Pleasant pro-

o

. ’ . &/ ) e .
ect is nct environmentally sound.— The witaess, :cgether with Mark Dorn=

s=rgiz= Nirklzad Emerson Hershey, Andy 3ass anc Mariz Zecker stucied the
Tze: Eranch of the Perkiomen in the wvicinicty ¢f the discharge to ceterzine

3 s e S - {
Tpact ©f cthe prIcoplsec clsclhéerge. 8 Wit~

P

its present character anc the
-2ss' testimony is based upon his own observations, ticse of the listed

=le ané of others who are not listed, but who volunteered time. (N.T.

8]
m
O
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The witness concluded that diversion weuld cause flocding if the
sumps were not stopped before bank-flow is achleved or 112 cfs. Said
flooding would adversely affect land use and value. Scouring (continucus
abrasicn) would occur where the stream turns due to the higher velccitcy .

The witness contends that ERCL's estimate regarding low and hizx
flows and s:tream width, ‘depth and velccity increases underestizmates what
will actually occur after diversion (N.T. 537, 538). GEffects upon fish
include destruction of newly laid eggs as they will be swept from the
nests and destroyed by the turbulence, destruction of plants which are

part of the food web and an absence of oxygen generation. (N.T. 567-569)

Intervenor next called Edwin J. Beemer, Jr., independent geological

consultant, who testified that he is experienced in the areas of sedimen-
tation, stratigraphy (the relationship of sedimentary beds), diatoms, and
soil mechanics. (N.T. 1315-1318, 1321) The witness stated that he investi-
gated the East Branch of the Perkiomen Creek as to its susceptibilicy to
ercsion. (N.T. 1346) He concluded that additicnal water in the creek due
to diversion would increase erosion above and bevond the normal ercsion ia-
volved in the stream bed. (N.T. 1347) Erosion of banks will occur where the
scream bends. (N.T. 1351)
DISCUSSION

Applicant requests authorization to censtruct and operate a puzphouse in
an area zoned R-l, Rural Residential District. In order to grant applicant's
request, the Commission must conclude that: (1) the Public Utility Commission
has jurisdiction over the parties and the subject matter pursuant to the
Municipal:*ies Planning Code (hereinafter "YPC"), 53 Pa.C.S5.A. §10619, and
(2) said pumphouse is "'reascnably necessary for the convenience or welfare

- -

of the public" in light of envircnmental concerns which the Commissicn =ust
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s-mgider pursuant to the Invironmmental Rights Azend

The Commission may grant exemptions o local zoning restricticts, thereby

srohibited, pursuant to 53 Pa.C.S.A. §10619 which states:

shall not apply to any existi
> g, Oor extension therecf, used o b
used by a public utility corporatiom, if, upon pet
tion of the corporation, the Pennsvlivania Public
Ueility Commission shall, after a public hearing,
decide that the present or proposed situation of the
building in question is reasonably necessarv for the
convenience or welfare of the putlic. (emphasis sup-
plied)

3L b
’l
7 4

Applicant, a public utility, proposes to build a pumphouse and extensions
thereto. The Commission previocusly determined that a pumphouse is a "building"

wizhin the meaning of the MPC. Re Philagelohia Suburban Water Ccmpanyv, 34 Pa.

PUC 127 at 131 and 132 (1980). Wnile thc question may become moot where the

ic utility iavolved is granted a variance to local zoning restricticenms,

i
Cea

oS3
such is not the situaticn in the instant case. Therefore, the Comzmission has

iurisdiction cver the instant application for an exexzpticn.

Rezsonable Necessity

ving established jurisdiction, the questicn before the Commission then

Secomes whether or not the proposed building site and extensiocn are '"reascnably

-

necessary for the convenience or welfare of the public.”" This question requires
careful consideration of Art 1, §27 which provides that:

The pecple have a right to clean air, pure water, and
to the preservation o‘ the natural, scenic, historic
and esthetic values of the environment. Pennsylvania's
sublic natural resources are the common property of
all the people, including generations yvet to come.

As trustee cof these resources, the Cc-‘c wealth shall
conserve and zaintain them for the benefit of all the

people. (emphasis supplied)

This section is self-executing only as it applies to this Public lctilicy



ccz=issicn’s regulation of a utilicy's own ienduct which is within the ampis

- -

cI the regulatory jurisdiction of the Coz=:issicn as createc by statute ang

cirectly affects :the envircnment. Berough of Moosic v Peansvivania Public
vsslic Commissiosn, 59 Pa. Commeonwealts 338, 226 4.22 1237 (1961) However,

£o0ld test agpiies in Teviewing environ-
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mental cases:

il applicable statutes
Prfotection of the

a.) was there <o
and regulatci
"
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b.) does the record demonstrate reasonable effore to
recuce the énvironmental incursien ¢ a minipum;
and

€.) does the envirorzental ham which will result from
the challenged decision cr action so clearly out-

weigh the benefits to e cerived therefrom that
te proceed further would e an abuse of discretion?

Berough of Moosic, supra. adoption of this section "has not shifred applicant's

burden to affirmatively Suppert an application for a certificace of public con-
venience to public utilicy commission but, once adverse impact of ceriifica:e
scught by applicant upon such comstizusional interests is raised by protestant
or intervenor, then applicant's burden is intensified, and cozmission and re=-
viewing court must be satisfied that, inter alia, there was compliance with

applicable statutes and regulations relevant to protection of Commeonwealth's

public natural resources." Commonwealth Department of Environmental Resources

v. Commonwealth Public Utility Commission, 18 Pa. Commonwealth 358, 335 A.24

860 (1975), affirmed, 473 Pa, 378, 374 A.24 693 (1877).

The initial environmental problem presented by the Poin: Pleasant puzp-
house is the location of the Limerick Nuclear Cenerating Plant. Had the
Lizerick facility been located at the estuary rather than its present locatien,
a2 fresh water source for cooling would not be necessary. It is Limerick (units

- and possibly 2) chae will use the lion's share of the water pumped by the

Peint Pleasant project. Limerick's water use is consumptive in that water




FUlped from one Poins Pleasan: PuTphouse ¢o lizericy will €Vaporace as i
cools the generating System ang will not »e Teturned ., the wager Cycle,

2 order {0 meer Limerick's water Consumprign feeds, prpe S€exs 5 Cons
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€CL, water will se Cirecred from &
East Branch of the Petkiomen Creek irom whic

Fimped po 3PPlicang'y Limerjcy genera:ing Station ang Lo the forch dranch
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$ the Neshaminr Creek from wvhich j¢ will »e withdraun £
the Public,

Applicant's witnesses Stated that the diversion will Taise water levels
and slighely increase Stream flo. but thae feither flooding aor substan:ial
ée:rimen:al envircnmental effeccs would resyle :herefrom. In fact. in zheir
®Pinion, the Overal) biological Qualicy of the watershed will izprove there-

by increasing Tather than diminishing aquacic life, DRBC 2PProved the pro-

Jjece jn 1581 Subject ¢o €Xpress Conditiong which will lessen environmén:al

least five Years ol14 4t the time of DRBC'g approval and do n ¢ reflece Cur-

rent environmen:al factots which may, indeed, vary subs:an:ially. Fur:her.

€=ploye¢ Since 1973 by Boutquatd Associates, the same consulting firm thag
erformec the initia] environmencal Studies i, this Projece,
Protestan:s Principle witness Hershgy, an elec:ri:al €ngineer, con-

luded that saig water diversion would adversely affec:




that (1) weuld occur if cthe PUmPS were noL storped zefcove tans flow or 112
Is is achieved, (2) scouring would occur where the Streams tuin, (3) streas

- ram

;sh, depth and velocity would increase, znc (2) fish would die tecause

3
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“©

newly laid eggs would bde swept awayv :v turtulence, rlants whigh are sars of
the food web would be cestroved and OXY¥gen generation would be absen:,
dewever, John T. éershey's broad sweeping testizony zust be given li-
mited weight because VMr. Hershey bv reasons of his background, cannot he
ccnsidered an expert in the area of hydrolegy aad fydraulics, which exper=-
tise has a great deal of bearing in the resolution of the énvironmental ig-

sues. On the other hand, the credible testizeony from protestants Temaining

-inesses regarding the unexplained failure of PECO to fully explore water

supply alternatives such zs the Schuylkill River, through the use of the Blue

Yarsh Reservo.r or ur ilization of the City of Philadelphia's abundant wa:
b e er

supoly raises serious questions in terms of the three part test in Borough

of Moosic v. P.U.C., supra, placed upen the applicans.

further, when cne considers applicant's ouwm téstimony that in the event

tiat the
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of floocding, Pumping would cease with the attendant possipi

iizaticn of the Limer ick plant might be threatened by sudden interruptions

-
- -

&

in its water supply, raises further questicns about the project. PIC0's fail-
“re to take fully into account a possible long term threat to water supply
needs for Limerick by PECO's failure to insure alternative sources of water
supply whether they be from the Blue Marsh Reservoir and/or the City of Phila-
delphia, raises serious questions about PECO's long range Strategies with re-

e

garc to Limerick.

On the other hand, it is the cpinion of the Aczinistrative Law Judge that
¢% eavirenmental issues, eéxcept the issue ¢f flooding and ercsion, such as

&5Chetics and effects upon plant and fish life in the stream, the applicant

has met its burden of proof regarding environzental impacts under Section 619.
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q4S, the ALY &Cceprs as fully Credible the testimony of Mr. Harm.. Tegarding
the beneficia] dQuacic effects on the food Chajin Telated ;5 the 3U2zenteqd flow
that will Occur ang Cannot agree with the witness Hershey's sweep::g :es:;:ony
iR that ares £ the Contrary, (A=g PP« 1=4)

On zhe Other hang, Ar. Harmon'sg testimony that the dugented flow will noe
Cause the Stream g, excleed jpg tani. ang flow oy into the £lood Plain, is not

upportec »y ¢itations °f either Tecen: Studies Perfermed by PECO °F by com-
Parative Studies Tegarding Other Similar Projec:s which coyld have been zade
Paret of the record bye were not,

As indicated above, the :estimony of Mr, S:eacy, despite his background
ia hydrolcgy and hydraulics. BUst he Viewed with some Questiong Since he has
been an emplovee of Bourquatd Associates. the very consulcing firm that reached
the Conclusion that excludiag the possibili:y of Serioys environmental affeces
such as floodiag and €rosion angd assures 333 that :the FProjece would be bene-

ficial ¢o the life of the Stream. can hardly pe Considered an imparcja:

witness ang his Statemen:g that the U. 8. Geological Survey will Bonitor the

Therefor » @pplicant has jin the mose Part carrjed its Surden of Procf, re-
8arding énvironmenta] issues under Sectiog 6168, Since the Comission Qust be

concerned with eXxactly whap envitonmental Problems related o flooding and the

Thus, one cannot conclude thae at this time, jn light of doubt as ¢o the ex-
tent of flooding in the East Perkiomen. in the vicini:y of the PUmZp, that the
Pulphouse and four PuZps are reasonably Necessary for the Convenience and wel-

« Since i¢ appears that applicane Cannotg Presently yge all




;* pumps Decause timerick=2 has not Seen aprroved by this Comzissicn, the

cwe i
ssclication as originally filed should be rejectec especially since Linme-

rick=2, even if eventually approved, is act ¢ >e expected o0 e "in-line"

Since environzental effects relaced to flooding as welil &s the effec-

civeness cf DRBC's propcsed water flow monitoring systex are in doult at

the present, the Administrative Law Judge concludes that at tils tize only

one pump is reascnablv necessarv under Section €19, while reserving a deci-

sion on the second pump until experience with the one pump cperation enables
ome to sort out the conflicting evidence related to flooding and ercsion as
presented in this case. Should applicant show, after operating one puzp for
one vear that environmental effects regarding flooding and erosion ire not
sutstantial enough to outweigh a second puzp benerits, the second pump should

-

ve approved. Should applicant find it needs a third and fourth pump in the

fuzure due to approval of Limerick-2 cr [or other reasons, it may apply to
the Commission for approval of said puzps after additional studies. It zust,

nowever, show by substantial evidence, that the benefit to be derived there-
from, make the third and fourth pumps reasonably necessary in light of en-
vircamental effects.

At the same time, in order to insure the viability of Limerick-l, PECO
must immediately file an amended applicaticn with DREC te insure alternative
sources of supply, whether it be from the Elue Marsh Reservoir or froxz the
Citv of Philadelphia in the event that interru tion of water supply occurs
because of fl~oding or erosion.

At the same time, it should be made very clear that the approval of this
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apglication in no way is to be considered an approval fo

sting the applicant to include the total cost attendant to




he -a.dscap %8 withia is race base at a ‘Uture time, It
is ay ~Atention £ grane the app--~a.icn Subjecs Lo the afor nen
tien.,

Ad:in:s:rative [

Law Judge that this
oved only in par: &t this time With the @PrProva] of
one pump at Bradshaw Reservozr Lo be Bonitored for one year go determzne the
éxoune of $<00ding and €rosion with 4Prrova) of

ted only after ;-

Pumps hay noe te

ins:alled.




y ~pplicant agrees o landscape the sice of the FUTDnouse to Sinizize
visual unaccep:ability.

8. 2R3C Ccontrols water source alloca:icn azong i:s Tember Slates,

. Projects having 4 substantia; efisce °n water fescurces o+ the
casin are FTohibired and the DRBC has Power ¢q 2edify orp c:sa;prcve anv osroe-

Ject which it determine would substantially iZrair or Conflice with Dzse s

10. The prac directed that PECO ang “WRA create 4 joint wager Supply,

a.) The Schuylkill River Cannot PTOVide the vear
round Ceasumprion Limerick Teéquires,

5.) The Blue Marsh Reservoir is not 4 viable a]-
térnative a5 it has been €aarked ¢o Satisfy
ddticipated needs due ;o Population and in-
dustrial €Xpansion within the Jelaware River
B2sin ang Lo provide low flow augmentatjon for
water Quality control in the lower Schuylkill
River in dccordance wish FWPCa regula:ions.j/

12. ORBC concluded that the PToposed Poine Pleasaat diversion would be
benefic:al Lo the Neshaminy and Petkiomen watersheds and nog detrimen:al it
the follcwing Frecautiong were Observed .

a.) Fluc:uation of East Branch Perkicmen Creek ang
North Branch Neshaminy Creek, Caused by Puzp-
ing, be Kept to 2 Tinizum, Annually, after

rate of PUuZping will be Maintained 4t no:t less
than 27 cfg in the Eas: Branch ang the zajin Stem
A of the Perkiomen Tegardless of ultimace downstrean

high Ratural flow in Ease Branch Perkiomen C  k,
Puliping from Poing Pleasane shall be Kept at
level go 4s not o dggravarce high water leveys,
Refer o Pages 30 ang 31 for 3 detail descrip:lcn

on the water flow Conditions established 0T the
Perkiomen Creek,

:/ TFederal water Pollutior Contro} Adninistracion



©.) The pipelines from the Point Pleasan: Puzping
station to the Bradshaw Road PuUZ2ing statieon
and froz there to the Neshaminv angd Perkiomen
Creeks be buried usin Proper sedizentaticn con-
trols and ground cover replacement to minmimize
the effect on the environment.

¢.) The adeve zround facilities (congrel houses,
transformers, sheds, €tC.) be designed tc com-
Flement the structures found in the area.

d.) Arrange schedules so as not to begin any con-
struction during the wildlife 'e,rcduc:¢ve
season, roughly sprin through zid-summer.

e.) Develeop cperating schedules for change of
pumpages to eliminate any rapid fluctuations.

£.) Design the intake ‘tructures (for velocities,
£ish screens, etc., o prevent the entrainment
of fish.

13. The Pennsylvania DER has issued permits for the construction and
Taintenance of the facilities necessary to transfer water froz the Delaware
River near Point Pleasant in Bucks County to the East Sranch of the Perkiomen
Creek,

14. DER considered alternative wate: sources but found "no feasible cost
effective alternatives to the project have been identified which would fulfill
the needs of the pProject and offer significantly less effects on the en wiron-
ment or public natural resources."

15. NRC declined Del-Aware's request chat they asser: juriscdiction stat-
ing that allocation issues are en::us:ed_tc the DRBC.

16. The East Branch of the Perkiomen may be susceptible o changes in
its present configuration due to several types of factors, i.e., the gradual
effects of the long term change in median flow, and the adjustzent or reaction
te the increased frequency of flood flows.

17. 1If this application igs approved erosion mav result in the widening

of the stream, particularly in the vicinity of meanders and curves, where the



screaz will iZpacs the present banks with particu.ar force.
18, East Branch sides or banks are relatively nignly susceptiile 20
erosicn in that theyv consist of silty lcam of the Bowmansville classifica-

cion, which are classified by the Soil Conservaticn Service as hignl: suscep-

tible tc ercsicn. Mcreover, an accurate analvsis cf erocabilicy
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Branch silty lcam, taking into account the interaction of the varisus cca-
ponent of fine silts and clays, has never Deen conducted.

19. The East Branch is already experiencing sluzmping of its streanm
banks, caused by undercutting and sliding inte the stream, which indicates
that the streambed is highly erosive.

20. Applicant's case did not fully provide a basis for concluding that
erosion would be zinimal.

21, Applicant's witness, Mr. Steacy assuded that erosion woulc not occur
at less than bank full stages and therefore did not investigate ercsive effects
at less than bank full stages.

22, There exists the possibility of substantial erosion of the bank:
of the East Branch of the Perkiomen over an extended period of time I-om in=-
creases ia the median flow.

23. There exist the possibility of additional substantial eresion
would be caused tv the increased frequency of flcod flows exceeding present

annual floods at or near the pumping stations.

24, While Applicant's diversion would be theoretically limitec in tizes
of flooding or high flows in the East Branch, the proposed limitatizis 3zay
not be sufficient to prevent increased f{requency ¢f flooding.

25. The increased flows projected from the Pcint Pleasant water diver-

sion would produce on balance relative improvement in aquatic life :in the

East Branch of the Perkiomen.
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use of private property in the area.

27. PECO's designing and landscasing is not cus of narTeny wizh the sur-
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30. There is adeguate water in Slue Marsh Reserveir o it® and an=-

-
-

ticipatable basis to previde for one unit at Limerick.
31. While appiictant’s witnesses, Weston and Goodell testified zhat they
would consicer allocation of substantially all cthe water supply capacity of
Blue Marsh o one user o be undesiracle, and predicted :that DRBC would be
reluctant o make such an allocation, they adzmitted that the DRBC has not
ceen asked TO maxke such an allocation, and further adzitted chat zhe DRBC is
=aking the Slue Marsh water availade Zfor consumptive use to industrial users.
3. whil srlicant's witnesses Westcn ané Goodell were reluctzant =o

$ - - - .- - % - Td = * - ) o4 - - . .~ K.
rovice any water from Blue Marsh to applicant, both wes:on aad Goodell ia-

d that it i necessary to do so, they would coancur i=n Fermitting up to
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20-25% of the available of the Blue Marsh capacity to be utilized faor Limerick.

A

Iwenty=-five percent of this amount would be approxizately 1800 cfs davs, which

would equal about <0 percent of the needs of one unit at Lizerick in the worst

drought vear records, assuming maximuz consumption throughout that period by

33. There is no reason to suppose that the DRBC or Pennsvivania JER



od- A A4 pd 3 eccmmze Fwam 3%, Wewal sa T dm E e 4 s
sravide additional wacer from 3lue Marsh 2o Limerick im th

would reiuse ¢

event that such supply was necessary in order Ior Lizmersizk to cperate.

taw Che Falrspunt Jat, and is mev in Sact, & use cf zne Eobunlrill Biver e
all, but rather cof the Delaware estuary,

=l. The largest water user de.ow Lizerick and s>cve the Fairmoun: lasm,
is the Cit+ ¢f Philadelphia, which has an allocation o 288 =illica =gd. in

.- - oo s . 2 D - s 4 2 & .« .

he Schuvlkill River. Philadelphnia has indicated its willingness to Take
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arrangeTents cr concessicns so as to avoic the use ¢
Dent, theredy odviating the potential problexs relates 2 one zajor user.

42, Sugh an arrangement with the Citv of Philadelznia and modificat .ons
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3. While both applicant witness, west and Gocdell ccntested the legal
hts of the City of Philacdelrhia to make a transfer cf izs entitlement to
agplicant, neither of them provided any basis for igncring :the relevaance of
the City's ;:s;:icn. and in fact Mr. weston conceced that the City might be

ahle to pucvide waiver or release of any claizms tha® it =ight nave, which

would be relevant to PECO's upstrean use in terzs 3¢ the rigass of downe

CONCLUSIONS OF LAW

s The Coamission has jurisdiction over the sub>

sarties tc the applicant pursuant te 53 Pa.C.S.A. §1l0C¢€

- " ¥ - - - - -
v 4P Construction of the cement puxphouse and assurienant structures,
wash Oone meter driven pumss is reascnadbly necessary at this cize for th
~ 1¢& - .y $ - P & "y : - 4
gavenisnce and wellfare of cthe public under che zhree’z.2 zest set foreh in
= A .y - & Mo - =] T esam .- - - - - - - - 2 C .- ~ o -
SOTCLfRn O Mosgic W, PENSST VENLS Pubiic LVeility Cawsiggisa. £§ Pi. Commans
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ne granting of this a,pl;:a:ion sha;
be -ons;de:ed approval by tne Coomissi

purpose of permitting the a'*licant L2 &
the total cost attendant 2 the comstruction of
the building and landscaping within iis Tate

base at a ‘uture tize.

PECO shall izmediately §ile an amended applica-
rion with ODRBC to insure alternative scurces of
supply, whether it be *ro: the Blue Marsn Reser=
vaxr or ffom the City of Phi iladelphia in the
event that interruption © of water su;:ly occurs

vecause of flooding oT ercsion.

N n

Kt

ISADOR KRANZEL ¢
Administrative Law Judge
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