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JOHN F. DOHERTY'S BRIEF IN SUPPORT OF HIS APPEAL OF THE NOVEMBER 15, 1983,
LICENSING BOARD DENIAL OF HIS PETITION FOR LEAVE TO INTERVENE

Introduction
John F. Doherty, of 318 Summit Ave. #3, Brighton, Mzss, 02135, now
files pro se this Appeal of the Atomic Safety and Licensing Board Order

(hereafrer: Order) of November 15, 198},in this operating licenses pro-

ceeding.
Petitioner's first entry in this proceeding was on August 26, 1983,
when Petitioner made a limited appearance statement pursuant to 10 CFR 2,715,
at Dover, New Hampshire, opposing the licensing of the Seabrook Station,
(Tr. 1782-8) mentioning two safety issues of concern to him with the
two reactors. On September 6, 1983, Petitioner filed a Petition for Leave to Int~-

ervene, asseytine standing, and a2 single contention which concerned only
the Seabrook, Unit 2 reactor. On September 19, 1983, Applicant opposed
the petition for lack of standing and lateness in filing. The Staff replied
on September 26, 1983, opposing the petition for lateness.

Petitioner filed an amended pecition for leave to Intervene on October

4, 1983, answering Staff and Applicant positions with regard to standing and
lateness, Staff moved to reply tc Petitioner's amended Petition on October
24, 1983, in a two page filing pointing out to the Board a Commission regula-
tion it deemed significant, Petitioner, On October 27, 1983, urged the Board

that Staff's filing was procedurally defective, i/ (f:B., mext page)
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On October 19, 1981, a Federal Register notice announcing Applicant was

seeking an operating license for Seabrook Station, Units 1 and 2, was published
with the usual provision for members of the public to file for intervention to
protect their interests.

On June 23, 1983, Petitioner b¢:ame a resident at his above address after
five vears and nine months living in Houston, Texas. Commission regulations
require that unless discretionary intervention is granted, a member of the pub-
lic must have standing and one litigable issue to participate in a licensing
proceeding. Therefore, this Petitioner filed his September 6, 1983, retition
under the provision for late interveation in 10 CFR 2.714(a) (1) (1)=(v). Filing
under these requirements was the only path to assertion of Petitioner's rights
given the 1981 Notice of Intervention, which Petitioner could not utilize because

Commission licensing Boards have never granted standingto persons living as

great 2 distance as Zetitioner did at that time from the Seabrook Station.
This Petitioner had desired tc file several safety contentions against the Sea-
brook init 2, reactor. However, he found himself blocked from this by the No-

tice of Intervention procedure as may be easily inferred from the above. Exhibit
"A" of the original petition (Exhibit "B" in this appeal) indicates that on
August 21, 1983, Seabrook Unit 2 was 22,5% constructed, so it may be inferred

that on October 19, 1981, it was less complete. As developed below, Petitiomer
believes the dismissal of his petition on the basis of lateness in the case of
Seabrook Unit 2 has unfairly deprived him of intervention rights in the operation
of a Cormission licenced reactor available to him under 10 CFR 2,714, This
dismissal requires reversa' by this Board with instructions that at such

time Seabrook Station, Unit .' is substantially completed, a Notice of Interven-

tion procedure be published.

v/

(From previous page) The Board in its Order (pg.2) mention .an October 20, 1983,
letter Petitioner sent the Board on the chance the Board had issued an order on
the petition which had not been delivered (Exhibit A), The item was sent Staff and
Applicant and some of the thirty parties in the proceeding, FPetitioner was not
entirely certain his amended petition had effect and thus, twenty-four days

after Staff's initial reply, a brief inquiry seemed appropriate, However, the

Board considered all pleadings filed by Petitionmer, Arplicant and the NRC Staff
in reaching its decision., (Order, pg. 8)



The practice of combining licenses (10 CFR 50.52) should not be used to

foreclose intervention rights of this Petitiomer in this proceeding.

In this proceeding, the Commission, through its Licensing Board,
is permit“ing adjudication of whether the Applicant's operation of two
nuclear reactors at the Seabrook site is inimical to the public health
and safety. These reactors have been under construction since 1976,
Unit 1 is approximately 80% constructed, Unit 2 is less than 25% con-
structed. 2/ If Unit 1 were not at its current constructioa level,
application for an operating license for {init ? would not have been
remotely apnronriate on October 19, 1981, the da'e on which the Notice
of Intervention Procedure appeared ‘n the Federal Register. Thus,
as interpreted by the Licensing Board, the rules permitted Unit Ope's
level of construction cémpletion to set a deadline on the right of in-
tervention against Unit Two, a benefit to Applicant and a detriment to
Petitioner-Appelant, For, the notice has had the effect of requiring
Petitioner to justify through 10 CFR 2.714(a) (1) (i)=-(v) "factors" his
failure to file when the October 19, 1981 notice was published. As pre-
viously stated Petitioner thought it was a certainty he had no standing
at any time prior to his resumed residency in Brighton, Massachusetts.
The decision to return to New England was made approximately April 10,
1983, 2/

10 CFR 50.52 permits combination of license proceedings, Petitioner
does not claim this rule inapplicable to any multi-reactor plant or facil-
ity, but that it is not reasonably applicable in the instant licensing,
Where, as here, the disparity in construction status reaches a great quane-
tity and the forseeable time requirement to bring a unit to substantially
completed status is of long duration, it is denial of due process to dis-
allow a petition (which effects only the less completed unit) cn the basis
of 10 CFR 2.714(a) (1), (Order, pg. 8).

2/

3/

~ To date, no Party has urged that Petitioner s.:pt on his intervention rights
after his arrival in Boston, June 2, 1983. At sometime near the end of July,
Petitioner filed his request for a 10 CFR 2,715, "limited appearance"., In the
amended petition for leave to intervene, (page 3), Petitioner has accounted
for this time, however.

Exhibit "B" (which is Exhibit "A" of the original petition for leave to intervene).



A hypothetical situation might further illuminate what Petitioner believes
is the arbitrary and capricious destruction of his intervention rights by the
appealed Order, Suppose an Applicant had built as much as is completed of Sea~-
brook Unit 1, at the site but constructed another unit equidistant from Peti-

tioner's home using the same cooling inlet water, etc, but a mile further inland
from Seabrook, called "Waterbrook". If "Seabrook’ were 78% complete and "Water-
brook" 25% complete,would denial of intervention in "Waterbrook'" as in this Peti-
tioner's denial in this licensing, be reasonable under Commission practice if there
were a ""combined licensing' proceeding? The answer must be "no', but the differ~-
ence is only a small distance, which cannot effect this Petitioner's interest

any more than Seabrook Two does over and above Seabrook One, The difference be-

tween the two Seabrook reactors and the hypothetical reactors is that they are
conceived as a unitary plant. The use of one to aid the other to obtain a license
is not based on a legal ‘doctrine, and should not be allowed here.

The combining of Seabrook One and Two for licensing purposes made sense for

obtaining conmstruction permits and for some aspects of operating considering the im-
pact of both plants makes sense as well, Tor instance, findings on evacuation

or other aspects of the public response to accidents, would apply to any siagle
reactor at the site, since a double accident releasing radiation from both reac-
tors is not credible.

The combining of license proceedings also makes sense from a regulatory view-
point if there is certainty the adjudicatory hearing is licensing what the actual
licensed it»ms shall be. However, where one licensed item clearly lags, there is
the growing possibility of regulatory changes (such as those bought on by the
Three Mile Island accident of March, 1979, by way of example of an unexpecated event

that bought change) interceding between the licemse granting and the completion of
the remaining 78% construction which well could cause a different Seabrook Two to

emerge than is the subject of the present licensing. 4/

7
~ On September 8, 1983, the Managing partner for Seabrook Stationm, Public Service
Company of New Hampshire, agreed to reduce work to "the lowest feasible level”
on Seabrook Station, Unit 2, until some as yet unknown date, thus increasing
the length of time from the deadline for petitions for leave to intervene and
the date for fuel insertion, when the plant would be for practical purposes

capable of "operating". (Exhibit "C").
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It follows, of course, that if the construction of two plants
were close in status, a 10 CFR 50,52 "combined licensing" proceeding
would make sense and not Vviolate Intervenor rights as asserted in
the instant case. But, here these possible differencesthat would
emerge due to the long time required for further comstruction are not
the conern of this Petitioner alone. The Advisory Committee on Reactor
Safeguards has stated with regard to Seabrook Station, Unit 2, "Should
there be a significant delay in this [plannea fuel load) schedule we
would expect to examine the need for additional review of Unit-2". 3/

However, even if it can be shown no changes will occur in the plant
design, this Petitioner believes that in the case of his one filed issue
in this multi-license proceeding and as regards all health and safety
issues, the fact that the deadline for Intervention petitions passed prior
to Petitioner attaining standing andfiling a petition for leave to intervene,
cannot be used to prevemt interventiom against a substantially inc-mnletely

constructed reactor even if that reactor is docketed with,. is on the same

site as, and is planned to be identical to, another which is substantially
completed and whose deadline for petitions for leave to intervene was announced
at the same time, without taking away intervention rights which he is entitled
to by virtue of his standing and contention as stated in his petition for leave
to intervene and its amendment. F. ., the addition of the second reactor adds
to the hazards, regardless of how small, to Petitioner‘'s interests, and since

he would have standing to intervene when that reactor became substantially

constructed pyt for Seabrook Unit 1, he shonld be afforded the opmortunity to
be heard.
5/

=" NUREG-0896, "Safety Evaluation Report for Seabrook Station, Units 1 and 2."
SUPP. No. 2' p. 1-2 (Jun‘. 1983)0
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Althourh the use °° a co=hinsi licensiis sodears to prohibif
this Petitioner's filine, Fetitioner ~ualifies to Intervene
in this proceeding under 9 CFR 2,714, and CLI 83.23,

The Board in its Opder, (p. %) states it " fh]eed caly
e nsider whether the late-filed netition can b»e adnitted
after balancines all five of the intervention fa~tors set
forth in 10 CFR 2.774(a)(?)", and careful z2nnsideration
sf the sontents of the contention and the circunstances
of its of erinez. 2 ¢ Hew Hn hir
et al., __ NRC __, CLI 33-23, Saoteader "3, 711333, The Com-
miscion Issuance was two weeks after this letitioner's oris-
inal filine, and henc2 mav not be aovlicable. Iowever, ‘e~
titioner urres use of CLI 83-23 by the Aopeal Board. Below,
Petitioner uses the five fastors of "0 CFR 2.774(a)(1) seri-
atia, to show that t:eir balancins and careful considera-
tion of the eco=tents of the contenticon and offerin~ circum-
staices favors 2inisei n of his netition for this oroceeding,

4 20"

(1) Good couse, if anv, “or failure o Tile on time.
It i7 clear it would hove been fruicless for Tetitioner

to have file? z =etiti»n for leave t»> inctervene in this nro-
ceedin~ ~rior to June of "33, wien -etitioner resided in
Tevas. [Me 3taff esrentiall states thiis iacer alia iz its
first jegoige (». 4, f.m,1). The 3card, in its Crder (». u),
his exn=nded the 3¢272 »f Caroliza Fowap % TLi~»{ Comwanv,
(Shearsn iarris suclear -owar laats, Units 7 - 4, ALAB=F?6G,
3 NRC 122, 124,(7979), to avplv to Petitioner. In Carolina,
petitioaner's filinc cawe after an initial decision by the
lisensias >oard on a C-astruction “armit annlication., and
wecitioner had t1en attem~t2. to zain ~arty status on a sin-
~le issue remanded »v t=e Commissi 1 which the netitioner

184 not made nart of 1is ~eneral netition for leave to inter-
vene. Hdere, unlike Carolina, the Licensins Boari is holding
a nre-hearine co:nference nn one asnect of the licensing (»ff-
site emer-encv olanning, (Memorandum and Order, Hovemder 10,
1983) andi has varv recently comnleted hearin~ evidence on
gafety issues. This oroceedins has not -ro-ressed as far

as had the one in Carolina, and thus an o»onosite result in

this nroceedins would not burden Parties =23 nuch as a
like result woul? have in Carolins. Then too, since Caroclina
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(suora.) was a construction »2-nit nroceedins, start of
activity awaited the nermit. GHere, a®*-ission »f Petition-
er's filing can only effect the seahrosk Unit 2, -udbliecly
acknowledred less than 25% constructed, and several vears
from comoletion. Admission of the »etitinn ~annst nossi-
bly render the herm caused v delay as would -zve been the
case in Car-lina (su»ra,) hat thar .case hee- Aenided 4if-
ferently, This “etizisuzr “Helieves it ie an extre-e view
that ad-issinn of his oetition could have any conseivable
delar on th2 "ro~ress toward comoletion o either sudiject
reactor units,

In Carolina (su-ma.) the Aoneal Brard ex-~resced its
helief that if newl~ ac-uirei staidine were su”iicient of |
itself to justif~ nirmittin- Helated intervention, the nec-
cessarvy canse-uences wauld be an interminadle hearine.(14.
at 124) This woul’ r~ uire 2 shain of newlv arrived ner-
sons, fil‘a~ in a well s-aced, virtuall~r cosrdinated effort.
It has never heen s owan thzs 2uch 223 Heen attewnted in a

Cornnissio: oroceediq~, It is aleo Aiffi-ult to see how
the ri~hts of retitioner can »e deni=A hHecause »f the
sneculation »f ~~nust v others at a later date. Some-
thin~ mire is re~uired to a-nly this as»eéct of Carolina (su-ra.)
to this Petitioner.

Staff ~ited Houston Lightiag & Power Comnany, (Allens
Creek Nuclear Generatin~ 3tation, Unit 1), ALAB-"82,
17 NRC 239, 241, (1980) to the Board. In that case, a late
netition was denied on a»oeal bHecause petitioner's orovosed
stan’lins was based on economic interests and status as a
ratevayer which ic not sufficient. The Aopeal Board men-
tioned the Carolina decision (su»ra.) as one which the li-
censing board had used with tieir avproval. However, it
is clear the final result in Housion (suvra.) rested in

~reat vart on affirmin~ a »etition inadequate because "[b]e-
titioner had not »articularized his intereztsg". (Ida. at ~u1)




The 3o2rd in ite Urder (p. &) 2™mareatly believed
this Fetitioner ar ue’ lac: o a a2 enegs of the simif-
icance of the Federal R:~ister n-tize (lintice of Inter-
veation) in this »rozeediin- 1in 1is Avmended “etition and
was esto~ved by his owvn actions,(Orier, p. ) The Board
states, "Fetitioner has »etraved his understaniiaz of
such leral requiren2nt as notice b~ the ~haracter of his
nl2adins ani adnitted »rior nartizi-ation in Allens Creelk.*
(fen. 2nmitted) Petitionsr instead was savia~ that to ex-
“act a "erson to act oa all Jaders] Ls-jster notices annly-
ine to a licensin~ 7,300 7iles from his resiiencs is ex-
'e~tin~ dersnd normal human action, ~etitioner dres take
notice 5f rFederal Te~ister notices that effect his interests
in srder to ass»~t his ri-hts. In 7931, this -etitisner had
no such interests in Seabrook Station, ard hance could not
ard 'i4 not attea~t %o ascert anv ri~hts. Fetitioner ssurht

Ty S Lo
to cornceal aothin~fithe -assa~e -ustei in tae Order, (p.5 ),

there »ein- 213t"ii- t5 eonceal.

e Carolina nr-ceeding (zu'rz.) »f 2rs no -uidance for
abuse from sver 2 2liz2atinn of its Asctrine, Here, Fetition-
er's stan‘ing is destro—ed =v olacin: the Notice of Inter-
vention unreasonably 2h 241 of the re~uired suhstantial con-
mletion of 3eabrosk sStatizn Unit 2 for en ovnerating license,
ince _:2abrosk Station Unit 2 is l23s tran 25% comnlete rFe=-
titioner has alr2ai- 4Asznmonstrated it is, in effect, imorovrer-
ly before the Licensing Boari (infra.). If the Notire of
Inte~vention were »ublishe? in the _232rz] Jecister and a
vetitioner were two davys late in filine, "2vines moved into
the area, and vet the evidentizr~ 722arin- we—-e not held for
frur vears taereafter, all »nersons =2via~ within the zone of
effected interests to the nlant in the f~1r vears would have
no ri~hts to Intervaae unier a-nlicetion of the Carnlina

(sunra) rule.




In the case of t~is -etitioner. the res of his stzted
c~ntention is the li~ensin- 27 the 322hrook 3tation, Unit 2.
3~ the dlaciar »f the oneratin- liceuns> for Uait 2 with
that for Uzit 1, Petitioner "zs »een Aenrived >f his ri-~ht
to iate veation. In 1281, the v2ar of the lntice of I1ter-
ventisn it was ~ublighed in a2t least one national re*erence
oublication, that Unit 2 woul® n-t he cn~-l=ced until 7986,
meanin~ that the Carslina rule is now a-serted LY this Licen-
gingz Brard as a basis for denyin- iatervention a~ainst Unit 2,
for an-: nerasn 2 vii1~ into its e“-ected arza in the last five
vears. I-is is an »~verextension of the Carolina rule.

The Comaissisn nsra~tice 27 qultinl: lizensin~ has deen
axvtain~ ~ontem-lated in Carolina in the in-
stant case., Cnsavenience to nartizs cannot be used to den~
intervention ad iafinitun. If s5, not onlv are the inter-
veitisn ricats of _2sitinner,as here, strioned, Hut it de-

comes 1 .ereasiarlv attrasztive or coustrustion nermit holders
tiev nav rid
thems2lves 2f the ~rshlam of oudlie ~artisination in CHomai-
sion hearinrs,
Thus, Petitionerwoul” hare thre A~~22al nari conclude

to file for onaratia~ licenses =zarlvy so that

there was ~21 ca2use or failuret” "ile on tiwe. He woulAd
urce the A-n2al Bsard t5 n~te that the setting of "on time"”
(29 2r2 2,774(a)(1)(i)) for this oroceedins which is for two
li~enses, cz2nnot dbe ma2de sn the Hasis of a sin~le one of them
~iven the facts herse. Ihis would, o7 zourse, urre that tne
"on time" time has not vet arrived in orier to ~ake a deter-
mination that there has not been ~00d cause shown for not
filing on time, and hence tae halancin- of factors on this
oart of the regulation is in Petitioner's favor.

(ii) Twe availabilitv of other means wherebv the Petitioner's
will be »ratacted.
Tae Boardi arreed with this Petitioner that a linited
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annearance statenent coul? not »rotect 1is interests., (Order
p. 6) The Board alsc arreed with Applicant and Staff that
no other varty had articulatei the concern. ¢ dowvever, the
Order (p. 7) then apvears to sav tais shoull n>t count much
in Petitioner's favor, since " W}ith the active intervenors
in the »roce2iinss, the (fact that) the issue has not been
»rousht farward...can only be considered as a novelty at this
noint in time."(Order, p. 7) This Fetitiouer can 22lv make
sut that the Licensins Board was savin- that with so many in-
tervenors, t2is issue must have been examnined "y at least one
and founi trivial, 2/

The iazlusizu in the Crier (pv. 7) of delay and hroaden=-
ine the issues factors in this one of the five factors of
23 CFR 2.774(a)(1) by the Licensing Board failed to recornize
these fa~tars were in~luded in 10 CFR 2,774(2)(1)(v). uhile
~ivine Fetitioner the greater weizht on t:is issue, it would
have been errar if the Broard arrived at the conclusion, "This
factor weirhts less txhan other factors ¢H be conusidered”,

3/The Coatentinsn 2s worded in the Am2anded “etition of Cectoher 4,
1983, is:

Puklie 3S2rvice Comnanvr of llew Hannshire's A-olication for
an Oneratin~ Lic>nse for 3S22™prosk station, Unit 2, is ore-
mature h»ecause t:ie unit is dut 22% comolete and mnanv more
than four years are li%zsly to remein before th2 uznit is
substantially comnleted in zonformance with IRC rules anA
re~ulations. An"-lice%*ion for an oneracin~ license for this
unit now, violates 10 CFR 50.57(2)(”) and srantins the oper-
atins license with the unit but 22% comvleted or not subd-
stantially comnleted threatens those health, safety and
economic interests of Fetitioner set forth 2bove. with 73%
of the olant on paper, the 30ard cannot ade-uately control
the outcome of the plant's svstems, in narticular, the hirh
pressure core injection, high oressure core spray, low
oressure core injection, low pressure core soray, pressur-
izer, standbv liquid control system, reactor coolant leak
detection system, ESF se-suencer and make-up system (cves),
sufficiently to orotect retitioner's interests. The Board
should deny the overatins license for Unit 2 until the
Aopplicant has substantially completed it. ‘

Z/However. one Farty, Seacoast Anti-Follution Lea~ue, filed a mo-
tion Seontember 25, 1983, to have the S2z>rook Station Unit 2
licensing “ismisced.




hecause it in-lu‘ed the 2xtent the Hatition would broaden
t+e issues or 4delay the nroceedins, t gopears the Licen-
ein~ Board 4id tais. (Crder, o. 7) Doing this counts these
fa~tors twice against -etitionar since thev would be e"plied
in the wei~hing of 10 CFR 2.714(a)(1)(ii) and 10 CFR 2.7%4
(a)(1)(v), and contrarvy to CLI 33-23 (supra).

(iii) The evtent to which the :etitioner's Particivation may
mav rea=z->.ahl7 be exnecte’ %o assist in develonins a
a s>uni record.
The Licensinr 3cari stated “etitioner's »lea“inss 4id

naot Aem-nstrate an—r wav 1is narticisation would assist it

in s m9ilia~ a souni record. (Crier, 7. 7) In his filines,
Jetitioner 4had aZsumei the Li-21egin~ 3sard woul’  realirze
Catitisner woul? 2ros:s 2xanine witnesses willinrs to testify

a 727% ~amnleted unit was substzntiallv completed in coHomoli-
arece with “RC regulacisns, and that the verious systems listed
in the Contentio? wouli not 4iffer from the more fully con-
structed unit. This _etitioner acknowlei~es this was an over-
assumntis: 92 1is nart. liowever, this level of oarticipation
{8 the -~st frecuently seen since per se intervanors infre-
quently nresant t-2ir own witnesses. The 32ard michi have
inferred that ~ross exanination would be retitioner's form

7f sarticination from the fact the Staff challenzed Fetitioner
with rerard to this, (Staff's Resnonse., seot. 2%, 7933, 0.6),
vet ~etitioner 4id no. revly »hy savins he would nresent a wit-
ness. (Aimended 2stition, . 4 - 5) Petitioner,however, is
not savinc the Board hed ourht to have seen this.

This Petitisner 7as ~rs== 2xa~ined witnesses in an IRC
~angtureti n narmit hearin~, Allens Creek in 7231 and 7932,
Petitisner belisves this back-roun’ rives him, "the ability
to e ntribute sound evidence." Houston Li-htines % ~ower Co.

(Allens Creek lucl=ar Generating S3tation, Unit 1, ALAB-871,
15 NRC 508, 513 (1982). Thais included cross examination of
anoroximately 75 witnesses.
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In CLI 83%-23 (sunra’ decided two weeks after this Zetition=-
er't Petition for Leav2 t:c Intervene, the Conmission stated
that in considerin~ the five factors of 1) CFR 2.774(a)("),
"sareful consideratisn 27 the contents of the contention was
si-nificant in balancins the five factors. Hence, 10 CFR
2,774(a)(1)(4ii) includes in its weirhins not only the Feti-
tioner's nersonal ability and witnesses willing to testify
in Setitioser's sontention's behalf, but also the Contention
itself. The Zoanteition n-—es with the retitioner, and while
a “etitioser =mav annzar of low a»ility, that nerson mavr, »y
a sirnificant coate tion tH» a ~reat extent dbe enected to
asgist the Licens‘n~ Boardi in develnninr a sound record.

In one filing, this Tetitis:isr has urred that if
a 3eabrrok Station, Unit 2 >-eretines license is ~ranted,
the re~srdA will "e innr-oved »v a c--sideration by the Licen-
sine 392=A o7 what ef e~t on ~unlic nezlth and safety, Frantine
+he liceanse will have on a reactor but 2°% complete, whose
econstruction time is uncertain and many safetvy systems are
subject to chance due to chan~ins re-ulations. (Fetition
for Leave to> Intervene, D. 7) The Ccntention rives a -reater
ommortuiits for a careful Aetarmination of whether the Applicant is
in somnliance with 10 CrFR 50.57(1) by the Licensing 3oard and
the Commnission. .z2titioner ur-es that the content of the

Contention should be consiiesred in 4stermining the halanecing

of 10 CFR 2.714(a)(1)(iii) and that this would have made this
factor in favor of Petitioner had it been done, and that the

Licensing Board erred in not doing so sufficiently.

(iv) The extent to which the -stition:r's iaterest will be
renresented bv existine -arties.

On thi= fe-tor, the 32z2r: andarertl- 1211 a. aiist Pe=-
titioner the fa~t that other Intervzaors (unspecified in
An-licant's filing and the Orier) hzve h2alth and safety in-
tapests renrasented in %his oroceedin~. This speaks well for
the nroceedins, but since Patitionar's concerns are not those
of any other nartv, and hence won't be dealt with in cross-




a5 «

exanination, the Licensins 3card erred if it disccunted
the weight tnis Fetitionsr s entitled to on this issue,
ac~ording to " N. R. C. Staff's Pronsge~ Ovinion, rFiniines
of Fact and Coneclusions of Zaw in the Fapm 5¢ & artisl
Initial Decision", of Navemwber 14, 1923, issues 2f zavi-
ronnental ualificatisa of :-uiotment. Z-ercency Classi-
fication, and iction Levels and _vacu=tion Time estimates
have been 7eardi thus “ar. Ih:re are offsite emergency
"lannine eontentisns vet to be covered. (Meworanium % Or-
der, !‘oveaber, "0, “233)

The Boar? Order (p. 8) states, "While 3ome wei-ht
mavy "e given to Fetitioner here, it ioes nat tio the bal-
Ance waien viewed a~sinct the tire in the "rareediins at
“1ie the Tetitiosner seecs to introduce it." Svidently
the 352rd oy nted this factor acain=t -etiti-ner, believ-
ing the " Elircunstances under waich the coatention is
2f 2red"(CLI 33-23, Sent. 77, 1783, =zupra) could include

the iztenese in whish it was filed and it could be a factor
in the 10 CFR 2,714(a)(1)(iii) balancing. In considerinr

C
lateness, the 3~ard is s wvisusl' nmoct concerned with delav-
inz the "roceedinrs, 3Jut, 10 CFR 7 (a)(1)(v) is snecif-
icallv con-erned with, "Th: extsat to whi-h the Pectitioner's
marticivation will »roaden the issues sr ielay the proceedAings,
(emmhasis added) The Borard is in err-r i® it nlaces 2nvy wei~ht
of Aelay in the balance a~ainzt “etitisner on this factor

as it anvears to5 have Aone. (Orier, =». 3) For, this factor

is ained at eliminatinz re~etition. This “etitinner ur-es

the =“rover nlace for weishin~ the ielay feoctor is 10 CFR
2.774(a)(1)(v) and not hnere.

-

(v) The extent to which the retitioner's narticivation will
broaden the issues or delav the nroceedings.
The Board Order (v. 8) indicates Petitioner's participna-
tion would "truly" broaden the issues and delav the proceedincs,




- A% -
The Board has »oizted ocut this “etitionaer has not »rovided
in_ornation 4n his filinegs on what he needs to 4o to »re-

sent his contentions. As pointed out earlier, the reti-

tion~r envisioned o 1+ crass exanination of witnesses nut

forth »r 3taff and Aonlicant. A systematic cross exani-

nation b7 this Farty would orooadlv recuire three days

at the most. ~cetitisner can-ot tell what other parties

~av wish to 4do.

The Boari showed concern that this Contentiosn has been
introduced, 'tx] early two vears aft2r the oroceeding beran...",
(Opder. o. 8), as if there we~e scme time linit from the Adate
until the end of an overating
it iadicated the introduction
-

of the .irtice »f Interventi

3

n

license hearings. dwhere i
and hearinz of this issue wil
Statina, Unit 1., ill start overatiosn., Althou~h “etitioner
hwaeliaves no lare “iled petiti-n can spe=2i u»n the "roceedinrs,
he uldA ur~e that e 4elza~ = ill not hHe ertensive ~ud cone-
sidisration »f the issue it very relevant to one of the 3card's
Aeter~iintisns as 211l as sz2‘e onsracion for one of the two

i=-Hact on the -“ate Seadbronk

r2a~tors.

A2 with dela -, %12 in:rofuctisn of this Conteantion nec-
cessarily hroaiess the nmocesdiinz. B3ut, since the 3oard must
make a dAeterminztion under 1) 7R 50,57(7) of substantial com=-
struction, the brozdiznin~ asvect is not &s ~reat as a~pears
without that coneideration., 3ut, under CLI 83%=23, weirhing
the imoortance »f the Contentinn is important to »roner
halancins of the brozi1enins factor. .n1 broede iar is not a
ver - shars gonecent. Surely the nezrin~ =hould ast 4rift into
irrelevant matters, and “etitioner as~erts his single Conten-
tion is relevant t- the onerating license for one o»f the two
nlants in the nroceedinz. Instead, hroateain< is nrobablv ro-
lated to Aelay. That is a broz4dened hearine could be vulner-
able to delay “rom ~ross examination ran-ine into areas not
recdily visible as onen to cross exanination on the coatentions
admiesion,



dowever, Fetitioner's coatention is drawn to the
safety systems of one nlant, andi in narticular i~ the
vlant is substantially comoleted. The safetv svstems
mart of the contention cannot go into their woriinss,
reliadbility or other asnects. Instea2d4 the in-uirv
nust go to how well these svstems can e licensed ~iven
the lon~ time before it is exmected thev will bYe in
nlace in the newlv goastructed Unjif 2.

Thus “e2titioner »elisves the ¢ .tent of the Con-
tention ovarridesany 4elay or broadening it will »ring
into these hearingss, which thoush zomvlex and nartisan
are not »f a lons record and in no danger of slowing
te sensinly evnected onarating licensin~ date of
eizher Jea rosk reactor. Thus, although there is
r=ason to Acubt Fetitioner should win this factor of
"3 CFR 2.774(a) on balancing, if seen in the total con-
text of ~n.te tion ¢ atent and Aelzy e fectinr the star-
tin~ Aate »r dates of tie reactors, etitioner should
=2in the rre~ter wei~ht o2 this factor.

Conclusions

Petitioner has shown that his Tetition was unjustly
Aenied v the Board Order because of nvarzealous annlica-
tion of the Comnission oracstice of zonhized licensings
and unwarranted ex»ansion of Carslina Fower & Li-ht Com-
Dany (Shearon Harris luclear Power ~lants, Units 1 - 4,
ALAB=522, 9 NRC 122 (7979). This ex»anded ap-lication
has resulted in nrohinitin~ his Petition althsuch the
actual overation of the 3eabrook Station, Unit 2, is
at least several vears hence. Left staniing, the Licen-
ging Board Order has the effect of ~lasincs intervention
arainst Jeahrook Station, Unit 2, for versons moving into
the zone of effezts of the unit (including Petitioner)




froz 1381 onward.

One renedy retitioner seeks is that his -etition be
adnitted with its 8in~leconte .tion. 3ut, it follows from
the arguements presented in the first section of this
Brief, that more is required to do justice to the oudliec
intz2rests, includings those of rfetitioner. Thus, this
Petitioner has arcued the full licensins of Seabrooxk “ta-
tion, Unit 2, is im~rooverly before this 3oard, and only
a rartial Initial decision should be issued if a favorabdle
findinc is made at this time. The vartial initial Aecision
for Seasrook Station, Unit 2, would cover issues tried
before the Board in the heariness., It aomears certai: that
for Unit 2, a2 lintice of Intervention ®rnaceures would have
to »e ~unhlicshed in the Federal legister at such time the
unit was close to or actuallv substantially coastructed.
Intervensrs could raisc issues based on new evidence not
availahle to the currsnt Licensing 32ard on issues ore-
viously tried and other issues could be raised without
meetin~ this recuirement. Houston Li-htinz 2 rower Co.
(Allens Creek luclear Geneoratiac Station, Unit 1, ALAB-835,
9 NRC___, A»ril 4, 1979)

4ith rezard to the an~lication of 12 CFR 2,714(a)(")
hy the Liszasins Sozrd to this .etitioncr's filings, each
factor is zonsidered in this Brief. However, Petitioner
helizves the ~re-mature start of the oneratin~ license
proceedines for Jeabrosk Station, Unit 2, has »een the
cause of the Board's finding of lack of w004 zause for
failure to file on time as required in 7D CFR 2.71a(a)(?)(1),
and has shown here that this factor should not have “Heen
found against his Petition because that licersinz was allowed
to bersin in unfairness to hin.

In Aetermin~ the weirht -~iven each factor of 10 CrF:
2.774(a)(1)(i-v) the Licensing 30ari imorooerly considered
serceived delay with rerard to 10 CFR 2.714(a)(1)(ii) and
10 CFR 2.714(a)(1)(iv).

Resnectfully submitted,

F

ohn F. Doherty



)

{

October 20, 1983 | EXH;B‘T A

Helen Boyt, Esqg. - Dr. Jerry Harbour

Administrative Juige Administrative Judre

Atomic Safety & Licensing Atonic Safetv & Licensins
Board Board

U. S. Nuclear dferulatory Comm. U. S. Nuclear Rerulatory Comm,

washineton D. C. 20555 Washinrton D. C. 20%5%5

Dr. Zmmeth A. Luebke
Administrative Judrge

Atomic Safety & Licensinz Board
U. S. Nuclear Re-ulatory Comnm.
Washiangton D. C. 20555

Ret Seabrook Statiom, Docket No, 50-443
S50=-444

To the Members of the Honoradle Board:

This letter is to incuire if the Board has issued an
order with regard to this Petitioner's "Petition for Leave
to Intervene" of Seotember 6. 1933, and "Request for Leave
to Amend His Petition for Leave to Intervene", together
with an ‘Amended Pstition for Leave to Irtervene" of October
4, 1983,

Setitione~ res-ectfully re~uests the Board tate steos
to send him the Order(s) if indeed they fave been circulated,
ani the Board can see the Order(s) should have arrived at
Petitioner's address by this time.

Thank wvou,

Sincerely,

Conhn F. Doherty

Petitioner
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Skepticism
voiced over
Seabrook 2

B SEABROOK
Continued from Page 65

does not directly regulate electiic
companies, but it represents the
thinking of Gov. Joseph Brennan
and likely will be reflected in delib-
erations by regulators

According to the latest tally, at
least eight of Seabrook's 16 cwners
are seeking to delay the project. or
sell off part of their holdings. In
some cases, the utllities have taken
those actions on their own, whiie
in others they are under the order
of utility commissioners. In neiiher
case Is there » market for Seabrook
shares

Regulation the ban=® of Seabruok

‘These are not positive develop-
ments. They don't make things
easier for us. but it doesn’'t change
our belief customers will be better

| off If we can complete Seabrook |

and 2 as soon as posible.” Nicholas
Ashooh. spukesman for Seabrook's
major bullder. Public Service Co. of
New Hampshire responded in an
interview. Unit 1. which evep crit-
ics concede will probably be fin-
ished, is 79 percent built and the
second reactor i1s 22.5 percent com-
plete

Ashooh acknowledges Seabrook
2 is taking its knocks In state regu-
latory circles. “Regulation has al-
ways been the bane of Seabrook.
from day one " he said. Earlier
in the project, intervention came
from the federal level, he said. "but
now it seems we're seeing more ac
tivity on the regional level.”

Still, federal scrutiny of Sea-
brook continues. Last week, the
Nuclear Reguiatory Commission's
Atomic Safety and Licensing Board
gathered tn Dover and Exeter for
the first round of hearings on
whether Seabrook should be grant-
ed an operating license. It is a high-
stakes proceeding. If the NRC
shouid deny the license and the
courts should uphold the dental,
the owners of Seabrook would be
out their investment, which totals
$2.1 billion to date.

But Seabrook’'s backers can
take comfort in the knowledge the

EXHIBIT K

Nuclear power plant at Seabrook,

Durii.g the hearings, Sea-
brook's sponsors are expected to
defend their estimates that in a nu-
clear accident the seacoast around
Seabrook could be evacuated in six
hours and five minutes on a sunny
summer weekend when the beach
Is crowded with tourists. The esti-
mate jumps to 9 hours and 15 min-
utes in bad weather

Estigates questioned

The New England Coalition on
Nuclear Pollution, the Seacoast
Anti-Pollution League and the state
of Massachusetts all question the
adequacy of Public Service Co.'s
evacuation estimates. They are
parties to the case, along with New
Hampshire (which has doubts
about notification of the state dur-
ing an accident’ maine, an in-
terested observer. The borders of
both Maine and Massachusetts are
near Seabrook.

But the issues to be addressed in

the NRC hearings, primarily emer
gency planning, are far from the
concerns state regylators voiced
last week Thevy worried ahesst thus

N.H.

GLOBE PHOTO BY JOSEPH D(:ON!W
e

-
and repeated delays in sta;t_-~ P
times. In addition, some cste&-&‘?w
recent stabilization in the price®
oil. which makes new nucleag gen-

eration no bargaln -,

o~
All those things, Paul

chairman of the Massachtﬁ
Publie Utility Commission.

add up to increasingly dtml%
support for Seabrook 2. | LR

that everyone realizes the propat®t
ity of completion Is lower nowghgn

it was,” he said
Maine Utility Comr. ;g

Gelder added: “As events
more commissions have
more certa'n that Seabrook 2

for their companies To the e
tent that adds up. it makes the
likelihood of Seabrook 2's being
completed more uncertaine. He
sald that in Maine, commi '
skepticism about Seabrook |resnes
fied about one year ago

In New Hampshire, the afate
with the biggest stake in Sea-
brook’s future, Comr, Vincent laco-
Pino was cautius about
regulatory opinton hase tucned

[ 0 W T .
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Most wm;k on Seabrook 2
toJbe suspended until 1934

The leading owner of the two
Seabrook nuclear power plants in
New Hampchire finally caved in to
pressurc from other utilities In the
consortium and agreed yesterday
to suspend most construction work
on the second reactor.

But Public Service Co. of New

mber

at st

"Nonetth. critics o; the sec-

ond reactor saw vesterday's action

el unt

as an important step towarc even- |
tua! cancellation. Asked f yester-
day's decision increases the likeli-
hood Seabrook 2 will be canceled. a
Public Service spokesman said, "It
certatuly doesn’t help.”

Electric rates are not expected

7973

EXHIBIT ¢

to be affected immedialely by the
decision. although the delay will re-
sult in higher construction cosis
and consequ- ntly higher rates for
New Eng'and consumers (f the
plant is eventually completed.

All 16 utilities building Sea-
brook supported a motion to delay
construction of the second reactor
at least until Seabrook 1 is operat-
SEABROOK. Page 35

(BOsTON)

Utility group votes to suspend m

. @ SEABROOK

sald the proceedings were calm with little emo-

tion.

Continued from Page !
ing. That

' vote came after a motion to cancel the second
- unit had been defea.ed by a vote of 53 percent to

33 percent, with 14 percent of the utility owners
abstaining.

The Seabrook project originally carried a
price tag of less than 81 billion. The official
price forecast now is $5.24 billion, and Mew
Hampshire utility regulators say the final bill
may run as high as 89 billion.

Seabrook 1, which is 81 percent complete® is
officially scheduled for completion by Dece'nber
1984. But even Public Service is saying the: unit
is not likely to begin producing electricity ~efore
July 198S. Critics say Seabrook | will be com-
pleted much later.

Before yesterday's decision, Seabrook 2 was
scheduled for completion by July 1987. Current-
ly 1000 construrtion workers are employed on
Seabrook 2. Public Service said it was unknown
how many of these workers would lose their jots
as work levels are scaled back at the site.

Public Service is required to report on the fi-
nancial impact of yesterday's decision at the
next meeting of the Seabrook owners in Octo-
ber.

Utility executives attending the closed meet-
ing at the Seabrook power station yuterdny'

Up until two weeks ago. Public Service had
been saying both units should be built as soon
as possible. Public Service owns 35.5 percent of
the two plants and theoretically could block any
motion to delay or cancel either one. Delay re-
quires a vote by 75 percent of the ownership
and cancellation requires 80 percent.

A Public Service spokesman said the uttlity
is still committed to finishing the second reactor
and went along with the delay motion because
of pressure being feilt by its co-owners.

Late last month the Connecticut Department
of Public Utilities ruled that the financial esti-
mates for Seabrook 2 were not realistic and or-
dered United llluminating Co. and Northeast
Utlities “to make every effort to disengage from
Seabrook Unit No. 2."

United llluminating owns 17.5 percent of
Seabrook, the second-largest share. Northeast's
Connecticut Light & Power subsidiary owns 4.1
percent. Both utilities previously had supported
Public Service's efforts to push ahead with Sea-
brook 2. -

But yesterday the two Connecticut utilities
made both the cancellation motion and the de-
lay motion. United [lluminating had no com-
ment after the meeting, but a Northeast spokes-
man said his company viewed the decision to

s - -
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I certify copies of the enclosed "PETITICNZR D_H=ERTY'S
%0710 83F KPPBAMO M "JOHN F. DOHIRTY'S BRIEF IN SUPPORT
JF HIS A*PEAL OF THE NOVIM3ER 15, 1983, LICLNLING BOARD
DENIAL® QF HID SEPITION FOR L_AVE TO INUT-RVENZ" were served
via First "fass U. S. Postal Sarvice thls/if'of December,
1083, from Boston, Hassachusetts,-on the versons below:

Alan 3, Rosenthal, Chairman, it"m ¢ Safety Licensing & Apveal Board
Gary J. Edles, !lember, Atomic Safety Licensing % A»peal Board
Howerd A, Wilher, lMember, Atomic Sarfety Licensing % Appeal Boar<

Helen F, Hoyvt, Chairperson, Atornic Safety & Licensing Board
sametnh A, Luehke, iember, Atomic Safetv & Licensinc Board
Jerrv Harbour, lemher, itomic Safety % Licensing 3Zoard

Thonas G. Di-nan Jr., 28-~., Apnlicant Counsel

Rov F. Lessev, Zs~,, LRC Staff Counsel

Donteting & Service Branch, U. 5. iluclear Re~ulatory Comnission
DeviA R, Lewis, Zs-~., Law Clerk, .itomic Safety & Licensins Board
RoHert A, Backus, iLsn., aeacoast Anti-ollution Lea*ue

#illiam S, Jordan,zZs~., liew Zn~land Coallition on liuclear Tollution

Jo Ann Shotwel', Iis ., Commonwealth 5f lMassa2chusetts

xesnest? uj;j Su™ nl*ted.

W

>hn F, Donerty ¢



