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:5URI~TED STATES NUCLEAR REGULATORY COMMISSION
-BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

~ .

I1 In the Matth OSEC -5 A10:47 )

PUBLIC SERYlCE.COMRANY: 0F NEW HAMPSHIRE, ) bocket Nos. 50-443 OL
_ g d. CDCKEiigQyFW 50-444 OL

'

(Seabrock Station, Units 1 and 2) )

2

FEDERAL EMERGENCY MANAGEMENT AGENCY'S MEMORANDUM'
<

'

IN OPPOSITION TO ATTORNEY GENERAL BELLOTTI'S
MOTION TO COMPEL ANSWERS TO INTERROGATORIES

_

Massachusetts Attorney General Bellotti (hereinafter referred to as the

MassAG) has filed 'a notion seeking to compel the Federal Emergency Management

Agency (FEMA) to respond to certain interrogatories. For the reasons set
,

forth be16w FEMA maintains that it cannot be compelled to respond toc,

interrogatories.
;

FEMA's STATUS IN NUCLEAR REGULATORY COMMISSIONS PROCEEDINGS

.

On December 7,1979, President Carter, in response to the recommendations

.
of the President's Commission on the Accident at Three Mile Island (the

Y Kemeny'Commision), assigned FEMA the responsibility as lead agency in offsite

emergency pl'anning and response. To impliment this assignment FEMA and the
,

Nuclear Regulatory Commission (NRC) signed a Memorandum of Understanding

(M00) on January 4,1980 describing each agency's responsiblities in preparing,

.,Q$ for emergencies at nuclear facilities. 45 Fed. Reg. 5847. The MOU was revised:

ova.

h and updated on November 1, 1980. 45 Fed. Reg. 82713 (December 16, 1980).
mn
o The MOU provide.; in part tihat'

s-s
E8 [T]he FEMA responsibilites with respect to emergency preparedness
@@ as they relate to the NRC are:
og

, ***

EE 4. To make findings and determinations as to whether State and local
emergency plans are adequate and capable of implimentation [e.g.,***

'

adequacy of maintenance of procedures, training, resources, staffing
,

i
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levels .and qualifications and equipment adequacy]. Notwith-
standing the procedures which may ba set forth in 44 CFR 350
for requesting and reaching a FEMA administrative approval of
State and local plans, findings and determinations on the
current status of emergency preparedness around particular
sites may be requested by the NRC through the NRC/ FEMA
Steering Committee and provided by FEMA for use as needed
in the NrtC licensing process. These finding and determinations
may be based upon plans currently ava'ilable to FEMA or furnished
to FEMA by the NRC.

MOU, II. Authorities and Responsibilities, 45 Fed. Reg. 82714 ~(December 16,

1980).

The MOU further provides that FEMA will " provide expert witnesses before

the Commission, the NRC Advisory Committee on Reactor Safeguards, the NRC

hearing boards and administrative law judges, any court actions, and during

any related discovery proceedings." MOU, III. Areas of Cooperation, A. NRC

Licensing Reviews, 48 Fed. Reg. 82714.

There is no other mention of FEMA's role as it relates to the licensing

proceeding anywhere else in the MOU.

- The Commissions rules on discovery are set forth in 10 C.F.R. Part 2.

More specifically 10 C.F.R. 2.740b provides that

(a) Any party may serve upon any other party (other than ther

staff) written interrogatories.... (emphasis added).
1 -

| FEMA is not party to these proceedings. The Memorandum of Understanding

between the NRC and FEMA belies such an interpretation. While one licensing

Board par 21 has called FEMA a " g facto" party to ASLB proceedings, Matter of
| -

Cinnicinnati Gas & Electric Co., et al, (Wm. F. Z'mmer Nuclear Power Station), -

15 N.R.C.1549,1565 (1982), another has correctly observed "that the status of

FEMA in NRC licensing hearings-is unclear." Matter of Long Island Lighting

| Co., (Shoreham Nuclear Power Station, U' nit 1), Memorandum And Order Denying
!

Suffolk County Motion To Compel Discovery From FEMA (September 27,1983).

.

1
- - - _ _ ..- - - - _ _ - - . - . - - - .-. . . - - - - - . - .-. - - -- ------ - - - - .
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The issue of whether FEMA could be compelled to respond to interrogatories

was addressed in Union Electric Company (Callaway Plant, Unit 1), where the

ASLB denied a motion to compel on the grounds that FEMA was not a party. In

fact Intervenors in this proceeding have recognized that FEMA has something

of a " hybrid status....It does not have full party status." Letter from

William S. scrdan, Counsel for NECNP to Brian P. Cassidy dated July 1,1983.

Further, a the status of a party in an NRC proceeding does not need any

elaboration or authorization beyond that required in the NRC rules on

intervention. In the Matter of Kansas Gas & Electric Co., et al (Wolf Creek

Generating Station), the Board took pains to define the scope of FEMA's

participation in the hearings process in its Prehearing Conference Order

stating that,

FEMA shall have an independent role in this proceeding in terms
of presenting its witnesses by its attorney and by conducting
redirect examination of its witnesses and cross examination of

! opposing witnesses,
i

It is clear that FEMA is not a party to the proceeding for purposes ofi

responding to interrogatories propounded under 10 C.F.R. 2.740b. Consequently,

FEMA cannot be compelled to respond to the MassAG's interrogatories.

By denying the MassAG's motion to compel the Board will not foreclose
| .

discovery. FEMA's Counsel advised the MassAG's| the MassAG from conductf
;

! Counsel that it would discuss those objections which were raised in FEMA's
1

response and would provide a response to any comprehensible questions within

the scope of the cont'entions. In fact, FEMA has, already done this with NECNP.

See, FEMA's Amended Answers To NECNP's Interrogatories. The MassAG responded

| with this motion. FEMA stands by its representation that it will endevor to
|

| negoc'iate a amicable settlement with the MassAG.

1 .

__ _, _ __ _ . . _ _ _ _ _ . _ . . - _ _ _ . _ . _ _
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For the' reasons stated above, the MassAG's motion to compel should be

denied.

ULLY SUBMITTED,

%uh e> n,

NP. TASS 101 (
Regional Counsel ( \

- Federal Emergency %agement Agency

.
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CERTIFICATE OF SERVICE

I, Brian P. Cassidy, state that I served a copy of FEMA's Memorandum In
Opposition To Attorney General Bellotti's Motion To Compel Answers To Inter-
rogatories, by mailing in a franked envelope upon the parties identified
in the attached service list on this 1st day of Decembe 1983.

n. e n
W 4P.'CASSIDY

Regional Counsel
Federal Emergency ment Agency

SERVICE LIST

Helen Hoyt, Esq., Chairman Dr. Jerry Harbour
Administrative Judge Administrative Judge
Atomic Safety and Licensing Atomic Safety and Licensing Board

Board Panel Panel
U.S. Nuclear Regulatory Commission U.S. Nulcear Regulatory Commission
Washington, D.C. 20555 Washington, D.C. 20555

Dr. Emmeth A. Luebke Roy P. Lessy
Administrative Judge Office of the Executive Legal Director
Atomic Safety and Licensing Board U.S. Nuclear Regulatory Agency

Panel Washington, D.C. 20555
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Edward L. Cross, Jr. , Esq. Jo Ann Shotwell, Asst. Attorney General
George Dana Bisbee, Esq. Dept. of the Attorney General
Environmental Protection Division One Ashburton Place,19th Floor
State House Annex Boston, MA 02108
Concord, NH 03301

Nicholas J. Costello Charles Cross, Esq.
1st Essex District Shaines, Madrigan, & McEacher
Whitehall Road 25 Maplewood Avenue
Amesbury, MA 01913 P.O. Box 366

Portsmouth, NH 03801

Sandra Gavutis Senator Gordan J. Humphrey
Town of Kensington, New Hampshire 1 Pillsbury Street

RFD 1 Concord, NH 03301
i East .Kingston, NH 03827 (Attn: Herb Boynton)

Edward J. Meany
- Mr. Maynard B. Pearson

|
Town.of Rye, New Hampshire Town of Amesbury, Mass.

|
155 Washington Road 40 Monroe Street

i Rye, NH 03870 Amesbury, MA 01913
!

| Anne Verge, Chairman Patrick J. McKeon '

| Board of Selectmen * Chairman of Selectmen, Rye

Town. Hall New Hampshire

South Hampton, NH 03842 10 Central Road -

RwL E.L AiWJM
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R.K. Gad III, Esq. Town of North Hampton
Ropes and Gray North Hampton, NH 03862
255 Franklin Street
Boston, MA 02110

Beverly Hollingworth Carole F. Kagan, Esq.
7 A Street - Law Clerk to the Board
Hampton Beach, NH 03842 Atomic Safety and Licensing Board

U.S. Nuclear and Regulatory Commission
Mr. Robert J. Harrison Washington, D.C. 20555

.

President and Chief Executive Officer
Public Service Co. of New Hampshire
P.O. Box 330 Docketing and Services Section
Manchester, NH 03105 Office of the Secretary

U.S. Nuclear Regulatory Commission
Robert A. Backus, Esq. Washington, D.C. 20555
116 Lowell Street
P.O. Box 516 .

Manchester, NH 03105
Letty Hett

Senator Gordon J. Humphrey Town of Brentwood
U.S. Sentate RFD Dalton Road
Washington, D.C. 20510 Brentwood, NH 03833
(Attn: Tom Burack)

Thomas G. Dignan, Jr. , Esq. John B. Tanzer
Ropes & Gray Town of Hampton, New Hampshire
255 Franklin Street 5 Morningside Drive
Boston, MA 02110 Hampton, NH 03842

.

Atomic Safety and Licensing Atomic Safety and Licensing
Appeal Panel Board Panel

U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission
Washir;gton, D.C. 20555 Washington, D.C. 20555

Jane Doughtf Phillip Ahrens, Esq.
Field Director Assistant Attorney General
Seacoast Anti-Pollution League State House Station #6
5 Market Street Augusta, ME 04333
Portsmouth, NH 03801

Calvin A. Canney William S. Jordan, III, Esq.

City Hall Ellyn R. Weiss, esq.
126 Daniel Street Ha.rmon & Weiss
Portsmouth, NH 03801 1725 I Street, N.W.

Suite 506
Roberta C. Pevear

- Washington, D.C. 20006
Town of Hampton Falls, New Hampshire
Drinkwater Road
Hampton Falls, NH 03844

. .
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Erian P. Cassidy
Regional Counsel
FEMA Region 1
John. W. McCormack Post Office

& Courthouse
Boston, Massachusetts 02109

Dear Brian: .

-.

Pursuant tn our conversation of this afternoon, I am
enclosing a copy of NECNP's contentions with respect to the New
Hampshire & tate Plan. I do this as a courtesy.since you
expressed interest in the contentions in order to assist FEMA's
review of the state plan. .

,

k[ . I am, f or the moment, withholding a decision on your '

request that FEMA be included on our service list for the
Seabrook proceeding. Although you have previously rejected our
suggestion for cooperation, I would like to pursue it further
before seeking guidance from the Board.

I gather that you view your having filed an appearance in
the licensing hearing as establishing a right to be on the
service list. We disagree. Although it has something of a
hybrid status FEMA appears in licensing hearings prima:ily asf

a witness for~the NRC Staff. It does not have full party
status. Witnesses are not normally placed on the service list
except as a matter of courtesy. We see no reason that FEMA
should be treated differently from other witnesses.

In addition, I am sure that you are aware that NECNP is a
citizen organization that depends upon donations and .

fundraising for its survival. Every filing and every
.

additional expense is a heavy burden. We simply cannot afford
to plovide extra copies of our filings to non-parties without
some substantial justification.
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HAnxox & weiss .
?

Brian P.'Cassidy
Page Two

Saving said that, I emphasize that we are more than willing
to cooperate. Diane suggested to you some time ago that we
should be served with any correspondence between FEMA and the
states and localities whose plans FEMA is reviewing. This
suggestion arose from the f act that we discovered by accident
that FEMA had written a somewhat negative letter concerning the
New Sampshire State Plan, and we then had some difficulty
obtaining a copy of the letter. When correspondence of that
sort is crucial to developing and evaluating the state of
emergency planning and preparedness in the area, it is
unreasonable that concerned citizens should be required to
stumble upon the materials by accident.

We can, of course, obtain all of the correspondence through
disiovery once that phase of the proceeding has arrived, and we

~

will undoubtedly do so if we must. Surely the need to take
that route is contrary to public policy and to reason. NECNP,
SAPL, and other local groups are concerned about emergency
planning for Seabrook. We have previously expressed our
willingness to cooperate with FEMA to the extent that our
resources allow in evaluating state and local plans. FEMA is ay..

~

public agency, and most of its correspondence on the matters
will be with other state and local public agencies. There iss,.
no reason whatsoever that this correspondence should be
withheld from the public at the time it is sent since its will
all be available shortly thereafter on discovery, or through
the Freedom of Information Act if we are forced to make use of''

| it.
,

For these reasons, we are willing to include FEMA on our
service list if FEMA will reciprocate by copying us with all cxE -

i

its correspon,dence related to the emergency plans for
Seabrook. Si~nce FEMA is an independent public agency, we
believe that the correspondence in question should include
materials sent by FEMA to the NRC as well as to others.

1

Please let me know whether you will be able to cooperate ~ in
this fashion. If you will not, please explain'your refusal so
that we can evaluate your position and determine the

*

appropriate future course of action.
Sincerely,

t-~~

Willia. . Jordan, III

WSJ/cpk
. Enclosure :

.

i

. , - . m_..,_.._-, , . _ __,.. -._ ___._.. _,_ ,_.___-..,_,,,w, . _ , . _ - . . _ . . _ _ , . _ , , , . , , . _ , , , _ _ , , , . . , , , . _ . , _ _ _ , _ _ . - , _ _ . _ _ _ _ . _ _ _ _ .__
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,-]! :17UNITED STATES OF AMERICA
' ;.: 7,1.

NU' CLEAR REGULATORY COMMISSION
.

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges-

.

James A. Laurenson, Chainnan
Dr. George C. Anderson . gs MAR 211983

-

e
Dr. Hugh C. Paxton

In the Matter of ) Docket No. 50-482

KANSAS GAS & ELECTRIC CO..'et al. ASLBP No. 81-453-03 OL
,

i

! (. Wolf Creek Generating Station,
Unit No.1) - March 18, 1983'

PREHEARING CONFERENCE ORDER'
*

.

<- A preh' earing conference was held in Burlington, Kansas on. March 10,
, .

'-a - 1983. All parties were called upon to present and discuss their

positions concerning each item on the prehearing conference agenda.

Except for the date and place of the hearing, the parties were in

agreement concerning all matters at the prehearing. The Board has :

"

considered the positions expressed by all parties on the disputed
.

iss;es.

f WHEREFORE, IT IS ORDERED that ,

1. Intervenors Mary Ellen Salava and Wanda Christy shall file on

or before April 7,1983, updated answers to interrogatories and specific .

objections to the emergency plan in the form of a proposed stipulation

of contentions.
~

.

$

_. , w'

'' -

] 3)U~
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2. The hea~ ring of this matter will comente at 10:00 a.m. on

Tuesday, September 20, 1983 in Burlington, Kansas and continue at that

location through Saturday, Septemer' 24,1983. The hearing will

reconvene on Monday, September 26, 1983 in Emporia, Kansas and continue

at that location through Thursday, September 29, 1983. No hearings will

b.e held during the weeks comencing October 3 or October 10. The

hearing will resume in Emporia, Kansas on Tuesday, October 18 and

continue through Saturday, October 22, 1983. The hearing will resume on

Monday, October 24,'1983 and continue through Thursday, October 27,

1983. The precise location of the hearings will be specified in a

subsequeht notice. ._,.

t

Q.. - 3. The parties will offer and the Board will receive in evidence,

without objection, exhibits as follows:

By Applicant: a. The Kansas State Plan
b. The Coffey County Plan
c. The Evacuation Time Estimate Study
d. Public Notification Study

.

By NRC Staff: a. Safety Ivaluation Report and Supplements
' b. Final Environmental Impact Statement

By FEMA: Interim Findings
.

By Intervenors: None

4. The partie's expect to call witnesses as follows:

By Applicant:

a. Ray Lewis. _

b. Phoenix Consulting Organization employees regarding
Evacuation Time Estimate Study.
Wyle Laboratories employees who prepared Public.c.
Notification Study.

d. Coffey County Emergency Preparedness employees
including: Carro'll Wilcox, Director of Emergency

-
. .
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Preparedness; Sheriff Earl Freeman; Jack Scott, County
Clerk; and one or more County Con:nissioners.
Leon Mannell, Radiological Systems Administrator for the- e.
State of Kansas.

f. An expert on psychological reactions if Intervenors.

present such a witness.

By NRC Staff: None.
.

By FEMA:

Steve Ferris - Region VII, Chainnan of Radiologicala.
Assistance Committee.

b. Other members of the Radiological Assistance Comittee.

By Intervenors: -

Th'e following Coffey Countf employees:a.

1. Health officer
2. Sheriff's dispatcher-

3. Undersheriff
4. Shelter manager,,.

(C -. 5. Shelter leader
6. Radiological defense officer
7. County engineer
8. County nurse
9. School superintendent (s)

10. County Conmissioners not called by Applicant.

b. Other government employees as follows: .

1. Fire chiefs '

~

2. Manager of John Redmond Reservoir .

3. Employees of U.S. Fish and Wildlife Service
4. Employees of Kansas Fish and Game Co::Taission
5. City of Burlington Police Chief
6. Other police chiefs in Coffey County
7. Employees of Kansas Department uf Health

~

8. , Employees of Kansas Department of Soci~al and
Rehabilitation Services. .

c. Other witnesses as follows:

1. Hospital fdministrator for area hospitals
2. Head of Coffey County Ambulance Service
3. Administrators of Nursing Homes in Coffey County !

4. Expert witnesses to testify concerning the |
following: (a) time necessary for evacuation;.

(b) radiological injuries; (c) weather and climatic,

|

'

.
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conditions; (d) psychological reactions of
emergency workers; and (e) response of the general
public to an emergency.

5. Dr. Jacob Frenkel.

5. The parties shall file (by mailing or other proper procedure

specified in 10 CFR 52.701) the direct testimony of each witness in

written form at least 21 days in advance of the session of the hearing

at which such testimony is to be presented.

6. After Intervenors submit their updated-answers to

interrogatories, there shall be no further discovery.
'

7. No party intends to file a motion for sununary disposition or..

any other.prehearing motion and, accordingly, no sdch motions will be

entertain.ed.. . .

([;, 8. FEMA shall have an independent role in this proceeding in terms
,

of presenting its witnesses by its attorney and by conducting redirect

- examination of its witnesses and cross-examination of opposing

witnesses,

g. The order of proceeding at the hearing will be as follows: .

Applicant will proceed first; Intervenors shall be second; and the NRC

Staff and FEMA will be third.

10. Each party who intends to conduct cross-examination of any
'

witness shall file 'with the Board, but shall not be required to serve
.

upon other parties until after such cross-examination, a

cross-examination plan for ea_ch such witness. Such cross-examination

plan shall be filed so that it is received by the Board at least four

.

'

.

.
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days before such witness' is called to testify. Such plan shall specify
'

the objectives of the cross-examination, the evidence the ' cross-examiner

intends to produce by the cross-examination, and the

aspects of the direct testimony which the cross-examiner intends to

discredit. -

. .

'

e .,v . Li. ~......s-

JAMES A.LAURENSON, Chairman'

. Administrative Law Judge
,

.

Bethesda, Maryland.
.

.

.
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1: :he l'a::er of *) '
. -

,,

~ :: :
KANSAS GAS AND ELECTRIC COMPANY, ET .AL. )yyh,g 33,.(s) 50-4S2 01.

.
.

-)(k'olf Creek Generating Stat. ion, .

Unit No. 1) )
)
) -

.

)
) '

.- -

. . . . .

n.-
+ .::. s

L :.ra .t. ICATE 'OF SI'RVICE
-

.

.
. -

. -

.

I hereby certify that I have this day served the foregoi=g do une=:(s)
each perses designated on' the officia.1 service list ce= piled by the Office

upon

of the Secretary cf the Co 'esion in this proceedi=g in accordance vith the
require =e::s of Section 2.712 of 10 CFR Part 2 - Rules of ?:actice, of the
2iutlear legulat'ery. Cc-4 esion's Rules and legulations. '

.

.
.- .

(Q. .

- - -

-
.

-
.

.-

i
'

Dated at Washington, D. C. th* s *
.

day of 7# # 19 . - o
i -

|

f* '$ A
,, Offide /of the seefeary ef the Cp 4 esten

. .

.
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UNITED SIAIT.S 07.L"J.ICA.

NUCLEAR REGULAIORT COMMISSION-
*-

. .
,

In the Matter of )
) -

KANSAS GAS AND ELECTRIC COMPANY, ET AL. ) Docket No. (s) 50-482 OL
) ,

,

) .- -
,

~(Wolf Creek Generating Station, )
Unit No. 1) ).

).

- SERVICE LIST *

-
.

'

Janes A. Laurenson, Esq., Chairman Kansans for Sensible Energy
*

Atomic Safety and Lisensing Board P. O. Box 3192_.

U.S. Kuclear Regulatory Commission Wichita, Kansas 67201
Washington, D.C., 20555 -

Ms. Theresa Wolken
'

Dr. George C. Anderson 1218 Garfield *

Department of Oceanography Topeka, Kansas 66604
University of. Washington - - - - - - -

_

Seattle, Washington 98195
.,

~

p.rie f riseh, Eso A
... . jEirch, Eorton. Bittner & Monroe

*

''
- Dr. Huch C. Paxton j1140 connecticut Avenue, N.W.

( , >. 12294Ist5treet ; Suite 1100
-

[os Al'amos, New Mexico 87544 Nashington. D.C. 20036

Counsel for NRC Staff Ms. Wanda' Christy .

- U. S. Nuclear Regulatory Commission 515 N.1st Street
Washington, D. C. 20555 Burlington, Kansas 66839

'

Jay Silberg, Esq. Ms. Mary Ellen Salava
Shaw, Pittman, Potts and Trowbridge Route'1, Box 56 -

1800 M Street, tj.M. Burlington, Kansas 66839
l'ashington, D. C. 20036

Treva ,J. Hearne, Esq.
Kansas Gas and Electric Company Deputy General Counsel
ATTN: Mr. Glenn L. Koester Missouri Public Service Commission

Vice President, Operations P. O. Box 360- .

P. O. Box 208
Wichita, Kansas 67201'.

Jefferson City, Missouri 65102
-

.

'

Mr. Trancis Blaufuss
y3 John M. Si=pson, Esq. Westphalia, Kansas 66093\# N Johnson Drive, Suite ett @Q

Shas. nee Mission, Kansas 66205 : -

-
. ,
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UNITED STATES OF AMERICA-

~

C.A.BARTHNUCLEAR REGULATORY C0MMISSION-

.

E.I.CHAN ,

ATOMIC SAFETY AND LICENSING BOARD
G.S.MIZUNO.

Before Administrative Judges J.E. MOORE
*

.
,

,

James A. Laurenson, Chairman g,p,j eA M.U.ROTHSCHILiDr. Jerry R. Kline
Mr. Frederick J. Shon g96 ,

S.E. TURK

jf) g O or,s id / fc t ra
'

. )
In the Matter of ) Docket No. 50-322-OL-3

.. )
LONG ISLAND LIGHTING COMPANY ) (Emergency Planning Proceeding) .

)
(Shoreham Nuclear Power Station, )

Unit 1) ) September 27, 1983
)

.

MEMORANDUM AND ORDER DENYING SUFFOLK COUNTY
M0il0N TO COMPEL DISCOVERY FROM FEMA

'

. .
.

4

On September 7,1983, Suffolk County ("the County") filed a motion'

to compel discovery. The motion asserted that the County had filed

notices of deposition for three named FEMA employees. FEMA notified the

i County that it would not voluntarily produce these employees for

|
deposition because of the following: , (1) FEMA employees are entitled to

|
the same protection as NRC employees pursuant to 10 CFR i 2.720

(h)(2)(1); (2) FEMA already designated three other persons to testify at

hearing and deposition; and (3) the County has not attempted to

establish " exceptional circumstances" to justify the taking of these
;

objections. At the first Discovery Conference on September 26, 1983,

the County and FEMA announced that they had resolved their differences
i

.

over two of the three requested depositions. However, they were unable

to settle their dispute concerning the County's request for the

- N/Vh,9, ~h l ( 7s,,

... . _ . _ _ . __ _. - _ _ _ _ . . _ . . _ _ . . . . . _ . . . _ . _ . . . _ _ _ _ _ _ _ _ . _ . . . . _ . _ _ . _ . _ _ _ _ . . _ _ _ . _ . _ , _
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deposition of Jeffrey Bragg. The County asserts that FEM is an

independent agenc'y, not part of the NRf. or a consultant to the NRC, and,

hence, FEMA employees ~are not entitir d to the protection of f

2.720(h)(2)(i). We disagree with tie County. We find, pursuant to the

. relevant regulations, that FEMA i acting as a consultant +o the NRC in

emergency planning matters and t1at its employees are entitled to the

protection of 5 2.720 (h)(2)(i'. Since the County has not established

The dissenting
any "exceptiona1' circumstances," the motion is DENIED.

view of Judge Frederick J. ' hon is attached. We do not here rule upon

the "Suffolk County Motior to Compel Discovery from FEMA," filed on

conc rning documents and answers to depositionSeptember 19, 1983,

That motior will be ruled upon at a later date.
~questions.

'

FEMA has designa.ed the following to be its witnesses at he'aring
.

'

Eev 2rd Tanzman, Roger B. Kowieski, and Fred Sharrocks.and deposition:
take the deposition of Jeffrey Bragg, ExecutiveThe County wants t<

Deputy Director o FEMA. .The County has conducted discovery which

identified Jeffrey Bragg as someone who personally participated in the

FEMA review of the LILCO Emergency Preparedness Transition Plan.

At the o 4tset we observe that the status of FEMA in NRC licensing

There have been no changes in the NRC Rules ofhearings i. anclear.

Practice, '.0 CFR Part 2, dealing with the status of FEMA since the

Memorand' m of Understanding between FEMA and NRC, 45 Fed. Rec. 82,713
That Memorandum set forth certain responsibilities for(Dec.'6,1980).

FEMA includin'g that fact that "to support its findings and

detrrminations, FEMA will make expert witnesses available before . . .

NRC hearing boards . . . and during any related discovery proceeding.";

.

-- - _ - -
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45 Fed. Rec. at 82,714. The promulgation of the emergency planning

rule,10 CFR i 50.47, placed FEMA in a unique position by declaring that

| "In any NRC licensing proceeding, a FEMA finding will constitute a

| rebuttable presumption on questions of adequacy and implementation

capability." 10 CFR i 50.47(a)(2). Various licensing boards have dealt

j with FEMA's ' status in differing ways. Often, CEMA and NRC have been

combined in emergency planning' matters and FEMA has been represented by

its own counsel. NRC's failure to clarify FEMA's role in a hearing

brings us to the present controversy under the Rules of Practice.

Section 2.720(h)(2)(i) provides as follows:
"

In a proceeding in which the NRC is a party,
' the NRC staff will make available one or more

witnesses designated by the Executive Director,

| for Operations, for oral examination at the
hearing or on deposition regarding any matter,

-- not privileged, which is relevant to the issues
in the proceeding. The attendance and testimony
of the Commissioners and named NRC personnel at
a hearing or on deposition may not be required
by the presi, ding officer, by subpoena or
otherwise: Provided, that the presiding officer
may, upon a snowing of exceptional circumstances,
such as a case in which a particular named NRC

.

employee has direct personal knowledge of a -

i material fact not known to the witnesses made
i available by the Executive Director for
| Operations require the attendance and testimony

of named NRC personnel.

(Emphasis in original.)

The purpose of this rule was set forth in the Statement of

Consideration as follows:
1

! In view of the increasing number of adjudicatory
proceedings, and the demands on the time and -

.

energies of AEC policy making, supervisory and
staff personnel, the Comission considers it
desirable to provide a procedure and criteria
for detennining the appropriateness of attendance ,

,

w w y --w-+--ri-----ww rw , - - - , - - - - -, .,,c,ww a ,,n,,_r, ,y ,,---,,g-.wW*F"NNfwr W *"-''""N9f *' M-*"'' ''"'* -'*"'''T- """"''''7
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and testimony of such persons in AEC adjudicatory
proceedings. The procedure and criteria established
seek to accomodate the public interest in having-

participation by appropriate AEC personnel in
resolving matters in issue in an adjudicatory
proceeding with a parallel public interest in
maintaining the efficient and. expeditious conduct
of this and other agency functions.

35 Fed. Rec. 19,500 (Dec. 23, 1970).

The definition of "NRC personnel" protected by the above rule is

-set forth in 10 CFR i 2.4(p) as follows: -

.

'NRC personnel' means (1) NRC empicyees;
(2) for the purpose of fl 2.720 and 2.740
only, persons acting in the capacity of
consultants to the Comission, regardless of
the form of the contractual arrangements under
which such persons act as consultants to the

'

Comission; and (3) members of advisory
boards, comittees, and panels of the NRC;

''members of boards designated by the Comission .

to preside at adjudicatory proceedings; and (
. officers or employees of Government agencies, '

including military personnel, assigned to
duty at the NRC.

The Statement of Consideration for the above definition is, in

pertinent part, as follows:
'

The Atomic Energy Comission has adopted
an amendment to its rules of practice in
10 CFR Part 2 which refines the definition
of "AEC personnel" as used in that part. -

i

| Section 2.4 of Part 2 now includes
within the definition of "AEC personnel,"l

persons.who are " consultants * * * of the
AEC," the amendment adopted specifically -

|

j includes within .that definition persons
who are acting in the capacity of consultants
to the Comission, regardless of the fonn of
the contractual arrangements under which

. such persons render consultant services. -

! .

Thus, employees of AEC contractors are
. included in the definition of AEC
personnel (for il 2.270 [ sic] and 2.740
purposes only) to the extent that they act

I

'
_ _ _ _ _ _ _ _ _ _
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as consultants to the Comission, even
though there is no special contract for
consulting services between the.

Comission and such employees.

The clarification of the definition
in i 2.4 bas the effect of making
applicable to employees of AEC contractors
and other persons acting as consultants
to the Comission, regardless of the form
of the contractual arranaements,
i2.270(h)[ sic],whichdeals,interalia,
with attendance and testimony of .

"AEC personnel." -

38 Fed. Rg . 1500 (Jan. 15, 1973). The fact that NRC consultants are

included in the term "NRC personnel" in i 2.720(h)(2)(i) is reaffirmed

in 10 CFR, Part 2, Appendix A, IV.(d). The County concedes that

"Section 2.720(h)(2)(1) also protects the Staff's consultants from

deposition. See 10 CFR Part 2, Appendix A, f IV (d)." Suffolk. County
'

Motion to Compel Discovery at 3 (footnote 1).'-

We next turn to the question of whether FEMA qualifies as a

" consultant to the Comission." The term " consultant" is not defined in

the Act or regulations. Thus, we shall look to the dictionary or

ordinary usage of the term. A consul. tant is "a person who gives
'

professional or expert adyice." The Random House College Dictionary,

Revised Edition 289(1980). Similarly, a consultant is "one who gives

professional advice or services regarding matters in the field of his

special knowledge or training." Websters Third New International

Dictionary 490(1976). This path leads back to the Memorandum of

Understanding between FEMA and NRC, suora. Pursuant to that Memorandum,

FEMA is'to "make findings and deteminations as to whether State and

local emergency plans are adequate and capable of implementation

>

e

O
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45 Fed. M .'at 82,714 (Dec. 16', 1980). The Memorandum goes"
....

on to provide t' hat, thereafter, the NRC has the responsiaility
'

. to review the FEMA findings and
determinations on the adequacy and ,

capability of implementation of State
and local plans [and] to make decisions
with regard to the overall state of
emergency preparedness (i.e. integration
of emergency preparedness onsite as ,

determined by the NRC and offsite as
detennined by FEMA and reviewed by NRC) -

and issuance of operating licenses or shut
down'of operating reactors.

Ibid. Moreover, that Memorandum provides that " FEMA will orovide

suoport for NRC reactor, fuel facility and material licensing reviews,

as recuested with reaard to the assessment of the adequacy of State and
'

local response plans for accidental radiological releases. This will p..
I

include timely submittal of an evaluation suitable for inclusion in NRC (.
#

safety evaluation reports." Ibid. (Emphasis supplied.)

We find that the provisions of the Memorandum of Understanding

between FEMA and NRC qualify FEMA as an "NRC consultant" for purposes of

El 2.4 and 2.720(h)(2)(i). This is so because FEMA submits its

professional advice concerning emergency preparedness plans and

implementation of~ those plans, but it is NRC which must weigh and
~

evaluate that advice in conjunction with all other probative, reliable,

and substantial evidence of record. To paraphase the Memorandum, FEMA

will provide support as requested by the NRC. This clearly puts FEMA in

the role of a consultant. FEMA is providing " professional advice or

| services" to the NRC. Since FEMA is'an "NRC consultant," i 2.720 -

(h)(2)(i) provides that we may not require the attendance and testimony

of any named FEMA employees absent a showing by the County of
I

!
t .

I
- - - . . _ _ _ _ _ __
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" exceptional circumstances." Since the County has not attempted to

establish any " exceptional circumstances," its motion is DENIED. .

ORDER ,

WHEREFORE, IT IS ORDERED that the Suffolk County Motion to Compel

Discovery from FEMA is DENIED.

ATOMIC SAFETY AND
LICENSING BOARD

h.Anv. we-

J A. LAUREN50T, CHAIRMAN
r nistrative Law Judge

.

I .
,

We .-

Q'..
JER RY 'R. KLINE

-

, . . .

Acministrative Judge
.

.

Bethesda, Maryland

.
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DISSENTING VIEW OF JUDGE FREDERICK J. SHON .

I resi>ectfully dissent from the views of my colleagues in this

matter. I note that, to the extent I have been able to research it, the

question is indeed a matter of first impression. We have no specific

guidance from either Comission or Appeal Board, and the regulation
,

itself seems not to have contemplated the precise situation at bar. ,

That is not surprising in view of the fact that the special relationship

between NRC and FEMA was defined a decade after the rule on NRC

witnesses was adopted and seven years after the changes in definitions

which brought " consultants"~ under the rule's aegis.

Nonetheless, I believe certain logical extrapolations can be made

from the regulations as they stand. The original rule provided a

special shield for "AEC personnel" in consideration of the " increasing

number of adjudicatory proceedings, and the demands on the time and .'
(

energies of AEC policy making supervisory and staff personnel." It

seems clear to me that an agency, faced with increased demands upon its

personnel, might well--purely as a matter of administrative

efficiency--develop such a rule as 2.720(h)(2)(i) to apportion the
.

effort of i,ts people. But we have no indication that FEMA faces a!

dilemma of " increasing . . . adjudicatory proceedings" in its own right,
;

! or that it would adopt this particular mechanism to remedy the problem

if it did.

Certainly it seems FEMA has no comparable rule of its own, since
'

FEMA'-s very able counsel cites only ours. If indeed, FEMA is in need of
,

i

~

such protecti.on, it should pursue it through the rulemaking mechanisms.
.

available to it rather than through adjudication before this Board.
!

.

.
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In my colleagues' view the FEMA employee whose deposition is at

issue here is a " consultant" to NRC. I have reviewed the memoranda of

understanding which created the present relationship: both of the

Memoranda of December 16, 1980 (45 Fed. Rg .' 82,713) and the Memorandum

which they superseded (45 Fed. Reo. 5847 Jan. 24, 1980).

Nowhere a're the words " consult" or " consultant" used. Indeed,

under sections II and III of the extant Memorandum on emergency ,

planning, the. directives to FEMA include only such exhortations as "to

review," "to make findings and deteminations," "to take the lead," and

"to assume responsibility." These scarely smack of the notion of
~

serving as consultant.

I note further that, in 10 CFR 5 2.4 as cited by my colleagues, the
,-

Regulations make specific provision for the circumstances under which
'

(
employees of other agencies come beneath the umbrella.

10 CFR i 2.4, as
'

cited supra, specifies that, for the purposes of 10 CFR i 2.720 and

i 2.740 "NRC personnel" includes

. . . officers or employees of Government
agencies, including military personnel,
assioned to duty.at the NRC.

(Emphasis added.) No one, to my knowledge, claims that the FEMA

employee whose deposition Suffolk County would take is " assigned to duty

at the NRC.."

It is well established that exceptions to general rules are to be

construed narrowly. A fortiori, where the general rule is one which, as

a matter of equity, pemits a party before us to exercise discovery
.

rights, a narrow construction of exceptions to that rule seems

----. ___--_- - _ _ ___ _ _ _ _ _ _ _ _ _ _ _
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well-advised. I therefore do not believe the Regulations themselves

extend any protection to FEMA employees.

I turn now to the question of whether, as a matter of interagency

comity, we should seek to extend th.e aegis of i 2.720 and 5 2.740 to the

employees of another agency in circumstances other than those specified

by regulation. I am convinced we should not.

Two decades ago the notion of an agency's bending its rules to

protect a sister agency from the prying nose of Johr Q. Public might

have seemed a sound one indeed. But times have changed. In the
'

enlightened era of Government in Sunshine and Freedom of Information,

the Weltanschauung is reversed. Public servants must expect to' live in

a goldf.ish bowl. In this case, where comity contests with equity,

equity wins hands down. [
_

I would grant Suffolk County the relief it requests.

ATOMIC SAFETY AND
LICENSING BOARD

|
|

Nd
Administrative Judge- [ '
FREDEKlCK J. SHON

,

.
.
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