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UNITED STATES OF AMERICA 00CKETED
USNRCNUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING B8950 -2 A10:36

In the matter of ) vF;rE or sicFcf,

) COCnEDMG e, SUr.'
ERANCHCINCINNATI GAS AND ELECTRIC )

COMPANY, _ET AL. ) Docket No. 50-358
_

)
(Wm. H. Zimmer Nuclear Power )
Station, Unit 1) )

MIAMI VALLEY POWER PROJECT'S MEMORANDUM IN SUPPORT OF
MENTOR'S MOTION TO FURTHER DEFER RULINGS UNTIL COMPLETION

OF AN INVESTIGATION INTO MATERIAL FALSE STATEMENTS BY
APPLICANTS AND STAFF

I - PRELIMINARY STATEMENT

The Miami Valley Power Project ("MVPP") aereby submits

this brief in support of Mentor's Motion to further Defer

Rulings until Completion of an Investigation into Material

False Statements by Applicants and Staff (" Mentor's Motion").

The effect of the Licensing Board's denial of MVPP's motion

to file late contentions has been to unfairly penalize MVPP

for the misconduct of other parties, namely, the Nuclear

Regulatory Commission ("NRC") Staff and the Cincinnati Gas

& Electric Company ("CG&E") . This misconduct consisted of

failing to disclose significant evidentiary information 1/

and thereby failing to make it available to the public in

|

|

| -1/ This evidentiary information includes, but is not necessarily
,

limited to, the evidence and text not released due to
censorship of the 1981 NRC reports on Zimmer - see
Mentor's Motion.
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a timely fashion. These wrongful acts prevented MVPP from

filing tLmely contentions based upon this data. 2/ Mentor's

Motion should be granted in order that this Board may guard

against an unacceptable result - to hold MVPP accountable

for the filing of non-timely contentions; and as a result

to deny its due process rights to notice, hearing and the

impartial adjudication of its proposed contentions.

II - THREE-PRONGED DUE PROCESS STANDARDS

In order for due process requirements to be satisfied,

" notice and an opportunity to be heard must be granted at

a meaningful time and in a meaningful manner," Fuentes v.

Shevin, 407 U.S. 67, 80 (1972), quoting Armstrong v. Manzo,

380 U.S. 545, 552 (1965). This principle incorporates a

flexible approach that " calls for such procedural protections

as the particular situation demands." Morrissey v. Brewer,

408 U.S. 471, 481 (1972) .

The U.S. Supreme Court further elaborated this analysis

in Mathews v. Eldridge, creating a three part test:

... identification of the specific
dictates of due process generally
requires consideration of three distinct
factors: First, the private interest that
will be affected by the official action;
second, the risk of an erroneous deprivation
of such interest through the procedures
used, and the probable value, if any, of
additional or substitute safeguards; and
finally, the Government's interest, including
the function involved and the fiscal and
administrative burdens that the additional
or substitute procedural requirement would entail.

Mathews v. Eldridge, 424 U.S. 319, 335 (1976).
,

This Mathews test has been adopted recently by the NRC,

2/ For a more detailed procedural history, see Staff's
Motion to Defer Rulings on MVPP's Motion to Reopen, pgs. 1&2
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as seen in Kerr McGee (West Chicago Rare Earth Facility),

15 NRC 232, CLI-82-2 (1982) ("Kerr McGee"). Although the

Commission in that case dismissed the due process arguments

raised by petitioners, it further articulated the factors

to be considered in this assessment. First, the " private

interest" must be a cognizable or legitimate property or

liberty interest, such as a statutory or regulatory right to

notice and/or a hearing. 1/ Second, the factors to considered

in whether a " risk of erroneous deprivation" would result

from the denial of a hearing include whether facts are merely

of a technical nature, or instead are in dispute by the parties,

whether the resolution of these factual disputes is essential

to develop an adequate record for review, whether credibilty

questions are raised by the parties, and finally, the extent

of adverse health, safety and environmental impacts. bl Third,

the " government's interest" in minimizing cost and delay is a

factor to be considered, especially where no risk of erroneous

deprivation is found to exist. El Applying this analysis to

the facts at Zimmer clearly reveals that a due process interest

is at stake, for the reasons set forth below.

A. Property interest in Statutory or Regulatory Right to
Notice and Hearing

MVPP has a property interest to which it is entitled

as a matter of right in having an adjudicatory hearing, pursuant

3/ Kerr McGee, p. 257-58

4/ Id at 258-61

5/ Id at 261-62

. _ - _ . - -_ _. .. _ . - - . .
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to Sec. 189a of the Atomic Energy Act (42 USC. Sec. 2239).

This right is in no way forfeited because of delay by other
parties in disclosing information solely within their control.

When a petitioner seeks to reopen hearings after the

record is closed, the right to a hearing is qualified by the
five criteria of 10 CFR Sec. 2.714(a), which include " good
cause" for the filing of non-timely contentions. The signi-

ficance of Mentor's Motion is that MVPP was deprived of notice,

which has in effect been defined to mean " publicly available

information," Duke Power Company, et al. (Catawba Nuclear Station,

Units 1 & 2), CLI-83-19, 17 NRC __. slip op. pp. 10-11), or

public disclosure of evidence which would justify reopening
the record.

MVPP was not only denied the notice necessary for timely

exercise of its rights, but the deprivationwas a direct result

of withholding information by the parties (namely, the NRC Staff -

and Applicants) in control of the relevant records. If the

information,which was withheld by Applicants and/or either

censored from the published reports or improperly denied under

the Freedom of Information Act by the NRC Staff, had been on

the public record, MVPP would have had a clearly adequate basis

to file timely contentions challenging the adequacy of the

Staff's corrective action program.

In sum, MVPP can properly only be held to account for

any delay on its own part, and not that of other partieg,' and

only from the date when it received notice of the information

necessary to support reopened hearings: to penalize MVPP for

!
- - . - _-. . - . - -.- . _ _ ,.
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filing untimely contentions, the factual basis of which it
was not notified of and to which it was deprived of access due

to other parties' delay, by means of denying it an adjudicatory~

hearing, clearly offends traditional notions of justice and fair
Since MVPP wasplay, which are integral components of due process.

entitled to proper notice and a hearing as derived by statute or
for

'

regulation, MVPP clearly has the requisite property interest
purposes of satisfying the first prong of the three part test of
due process.

B. Risk of Erroneous Deprivation

Moreover, there is a substantial risk of erroneous deprivation

in denying an adjudicatory hearing in this case. It is clear that

the evidentiary information in question is not merely of a technical

nature, but is also controverted by all parties, and, therefore,
essential to develop an adequate record for review. Further, a

hearing is appropriate where credibility questions are raised, in
this case, with respect to both Applicants' positions on the

issues, as well as Applicants' and the NRC Staff's endeavors to
conceal material information from the public and engage in what j

'

MVPP believes was a " cover-up." b/ This case is also distinguish-

able from the facts in Kerr McGee, since the adverse health,

safety, and environmental impacts are far from being de minimisI

or non-existent here.1/
i

For these reasons, MVPP also satisfies the second prong of

! the three prong due process test.

1 ,

|

6/ See generally MVPP's Petition for Reconsideration of the
Commission's Order of July 30, 1982 (August 20, 1982)
(MVPP August 29, 1982 Petition); and MVPP's Reply to NRC Staff
and Applicant Responses to MVPP's Petition for Reconsideration;

'

(October 1, 1983) (MVPP October 11, 1982 Reply).

7/ See Kerr McGee, p. 261.
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C. Government Interest in Avoiding Cost and Delay

The government interest in avoiding the administrative

cost and potential delay in conducting any hearing certainly
cannot be deemed to be compelling when asserted against MVPP,

especially since most, if not all, of the potential cost
and delay in this case are due to other~ parties' wrongdoing.-

MVPP has, furthermore, offered to accept time constraints that

would guarantee against delay, and to enhance judicial economy

by eliminating all issues from its contentions on which adequate
corrective action can be agreed. 0/ In any event, an asserted

interest in avoiding delay is inherently questionable in light
of the recent two to three year estimates by CG&E's proposed

the Bechtel Corporation. E!constructor,

It should further be noted that this third factor is
not to be accorded great weight, unless "the need for
additional procedures fisJ highly questionable" 10/ in the

first place, which is clearly not the case here for the
above mentioned reasons.

For these reasons, it is manifest that a consideration

of all three of the due process factors enunciated in Mathews

and further expanded upon in Kerr McGee shows that MVPP is

entitled to a hearing.
!

'
-8/ MVPP's Petition, at 10. See generally MVPP's Petition

for Reconsideration of the Commission's Order of 7/30/82
(8/20/82) (MVPP 8/20/82 Petition); and MVPP's Reply to
NRC Staff and Applicant Responses to MVPP's Petition for
Reconsideration (10/11/83) (MVPP 10/11/82 Reply).

9/ MVPP's Petition for Reconsideration of 9/15/83 Order
(10/3/83), pp. 3-10 (MVPP Petition)-

10/ Kerr McGee, p. 262

- - , - -. - . - - - _._ - - -_____ _ -_ - _ - - _ - .. - - - - -
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III - BIAS

It is clear that all parties have the primary duty

to alert the Board of all significant factual developments,

Tennesse Valley Authority (Browns Ferry Nuclear Plant, Units

1-3), ALAB-677, 15 NRC 1387 (1982) and failure to provide

"true and full information" consEtutes a material false state-

ment, whether by omission or commission, Virginia Electric

and Power Company (North Anna Power Station, Units 1-2),

CRI-76-22, 4 NRC 46u (1976). Since the NRC Staff and CG&E

have concealed material'information fram the public, this

clearly constitutes a breach of this duty, the dereliction

of which threatens the " independence and integrity of [the7

Licensing Board fwhich7 is fundamental to due process." Texas

Utilities Generating Co., et al (Commander Peak Steam Electric

Station, Units 1-2), LBP-82-87, 16 NRC 1195, 1200 (1982).

MVPP also challenges, on due process grounds, the

paritality of the NRC Staff in its role before this Board.

It is apparent that granting Mentor's Motion is necessary to

learn whether the presumption of administrative regularity

| or good faith will be rebutted by clear and convincing evidence
;

in this case. Similarly, granting the motion is necessary to

draw credible conclusions as to whether the relevant inquiry
;

has been satisfied in this respect: a Board investigation could

determine whether the Staff Management had " demonstrably
i

made up fthein7 minds about important and specific factual

questions and twere7 impervious to contrary evidence." United

.

c
_ . _ _ _ _
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Steelworkers of America, Etc. v. Marshsll, 647 F.2d 1189, 1209

(D.C. Cir. 1981) and Assoc. of Nat. Advertisers, Inc. v. F.T.C.,

627 F.2d 1151, 1170 (D.C. Cir. 1979).

Under these ~ circumstances, in order to avoid bias

within the adjudicative process itself, the record must be

r lly developed to determine whether all parties have exerciseda

legally required diligence before this Board. To date, only

MVPP has been subj ect to such strict scrutiny. This unequal

treatment is prejudicial to MVPP's interests, especially in

light of the demonstrated misconduct on the part of the NRC
Staff and CG&E in concealing material information from the

Licensing Board and the public. Aa investigation by this

Board, as contemplated by Mentor's Motion, is, therefore, an

appropriate procedural remedy to protect MVPP's rights and

those of the public.

For all of the above reasons, MVPP requests that

the Atomic Safety and Licensing Board grant Mentor's Motion

to further defer ruling on MVPP's Motion to Reconsider until

it has completed an investigation into the NRC Staff's and
CG&E's material false statements, or, in the alternative,

that this Board grant forthwith MVPP's request for an

adjudicatory hearing on its proposed quality assurance and

management coorections.

Respectfully submitted,
,

0 171 0 | Y
Ann Detiere, Legal Intern

Counsel for MVPPDATED: November 30, 1983 Thomas Devine, N.W.1901 Q Street,
, Wash., D.C. 20009
l (202) 234-9382
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CERTIFICATE OF SERVICE

. I HEREBY CERTIFY that copies of the foregoing " Miami Valley Power
Project's Motion For Leave To File a Reply Brief to Applicants and,

Staffs' Answers to MVPP's Motion to Compel Discovery" has been served
upon the following by mailing first-class, postage prepaid, this
30th day of November, 1983.

!
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CERTIFICATE CF S1!RVICE

. I HEREBY CERIDY that copies Cf the foregoing " Miami Valley Power Project's'

lbtion Per Imave To File A Reply Brief To Applicants and Staffs' Answers to
MVPP'S Motion To Ccmpel Discovery" has been served upon the following by mailing
first-class, postage prepaid, this lith day of August,1983.

Judge John H. Frye, III Troy B. Conner, Esquire
Chainnan, Atomic Safety ard Licensing Cbnner and WetterhahnBoard

1747 Pennsylvania Ave., N.W.U.S. Nuclear Regulatory Ccmnission Washington, D.C. 20006Washington, D.C. 20555

Carles A. Barth, Esquire Jchn D. Woliver, Esquire
Counsel for the NIC Staff Clernent County Ccmmunity Council

Box 181Office of the Executive Iegal Director Batavia, OH 45103
U.S. Nuclear Regulatory Comnission
Washington, D.C. 20555 Brian Cassidy, Esquire.

Regional CounselDr. Frank F. lboper
Sierra Nevada Aquatic Research Federal Emergency Management

Laboratory Agency - Region I
John W. McCormack POCHRoute 1, Ebx 198 Ibston, MA 02109Ma: moth Iakes, CA 93546

Dr. Stanley M. Idvingston George E. Pattison, Esquire
Administrative Judge Prosecuting Attorney of
1005 Calle largo Clernont County, Ohio

462 Pain StreetSante Fe, New Mexico 87501
Batavia, 01 45103

Nuclear Regulatory Ccrrissicners (4) c'Docketing ard Service Branch >U.S. Nuclear Regulatory Comnission
Washington, D.C. 20555 Office of the Secretary

U.S. Nuclear Regulatory Ccmnission
Washington, D.C. 20555Chairman, Atanic Safety aM

Licensing Appeal Board Panel '

U.S. Nuclear Regulatory Ccrrission David K. Martin, Esquire
Ae;sistant Attcrney General

. Washington, D.C. 20555 Acting Director, Division of'

Eny'hntal law
Robert F. Warnick 239 St. Clair StreetDirector, Enforcement and

Frankfort, KY 40601
Investigation

NRC Region III
799 Roosevelt Road William J. Moran, Esquire

Vice President aM General Co.mselGlen Ellyn, IL 60137
The Cincinnati Gas ard Electric

Deborah Faber Webb, Esquire Ccopany
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Cincinnati, OH 45201Alexandria, IG 41001

Andrew B. Dennison, Esquire
Attorney at Law
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Thcznas Devine
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