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UNITED STATES OF AMERICA B4 FEp 24 1o 135

NUCLEAR REGULATORY COMMISSION ' e b

i

Before the Atomic Safety and Licensing Appeal Borard

In the Matter of

KANSAS GAS AND ELECTRIC COMPANY, et al. Docket No.
50-482 OL
(Wolf Creek Generating Station,

Unit No. 1)

Motion of Kansans for Sensible Energy to Have Status as
Intervenor and Financial Qualifications Contention Reinstated.

On June 23, 1982, Kansans tor Sensible Enerqgy (KASE)
filed its appeal with the Appeal Board asking that KASE be
reinstated as an intervenor and that its contention re-
garding the financial qualifications of the applicants also
be reinstated in the proceedings before the Atomic Safety
and Licensing Board.

| KASE's contention that was dismissed by the Licensing

l Board was as follows: "Due to increased and underestimated
costs the applicant does not have the financial ability to
either operate or decommission the Wolf Creek facility."

On June 28, 1982, the Appeal Board entered a Memorandum
and Order in which it ordered that the appeal of KASE be
held in abeyance pending further order of the Appeal Board.

In that order the Appeal Board indicated that it was holding

ga*zssaa=osam
PDR _}7
U

“
Q




the appeal of KASE in abeyance pending judicial action in

the case of New England Coalition on Nuclear Pollution, et

al. v. Nuclear Regulatory Commission, et al. (No.82-1581)

which was pending before the Court of Appeals for the
District of Columbia Circuit,

On February 7, 1984, The Court of Appeals for the
District of Columbia Circuit decided the above desribed case
and invalidated the rule which was the basis for the
dismissal of KASE by the Licensing board in this matter. A
copy of the court's opinion in that case is attached hereto.

KASE and the other petitioners contended in their
appeal, along with other issues, that the invalidated rule
was not supported by its accompanying statement of basis and
fact as required by 5 U,.S.C. 553(c). The court agreed and
remanded the rule to the Nuclear Regqulatory Commission., See
p. 3 of the court's opinion.

Since the rule adopted by the NRC, which was the basis
for the dismissal of KASE and its contention, is invalid,
the regulation that existed prior to the adoption of the
invalidated rule is back in effect. Therefore, KASE's con-
tention and intervention as originally admitted by the board
are valid.

Because the above desribed case has been decided, KASE
asks the Appeal Board to decide upon KASE's appeal, to
reinstate KASE as an intervenor in the proceedings before

the Licensing Board, and to reinstate KASE's contention



regarding the financial qualifications of the applicants.
Additionally, KASE asks that the Appeal Bocard order the
Licensing Board not to grant the operating license sought by
the applicants until the licensing board has completed the

proceedings regaraing KASE's contention.

Respectfully Submitted,

5§En M. Simbson :

Attorney for KASE

4350 Johnson Drive, Suite 120
Shawnee Mission, KS 66205
Telephone (913) 384-9144

pated Fphrugry A2, 1984.
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No. 82-1581
NEW ENGLAND COALITION ON NUCLEAR POLLUTION,
ET AL, PETITIONERS
Ve
NUCLEAR REGULATORY COoNMISSION AND
T2 UNITED STATES OF AMERICA, RESPONDENTS

CAROLINA POWER & LiGHT Co,, ET AL, INTERVENCRS

Petition for Review of Order of the
Nuclear Regulatory Commitsion

Argued Februsry 28, 1888
Decided February 7, 1984
William S. Jordan, 111, with whom Dicne Curren was
on the brief, for petitioners.

Marjorie S. Nordlinger, Alierney, Nuclear Regulatory
Commission, with whom E. Leo Slaggie, and Kay L. Riche
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man, Attorneys, Department of Justice, were on the
brief, for respondents. :

James B. Hamlin, with whom Jay E. Silberg wes on
the brief, for intervenor.
Befora MIKVA, EpDWARDS, and SCALIA, Circuit Judpes.

Opinfon for the Court filed by Circuit Judge SCALIA.

SCALIA, Circuit Judge: The New England Coalition
on N-clear Pollution (NECNP) and others—including
Ken-ans for Sensible Energy (Kenszs being a state where
en epplieation for a license to cperate a nuciear generats
ing station Is currently pending)-—petition under 28
US.C. §2842(4) (1978) for review of a rule of the
Nuclesr Regulatory Commission, Elimination of Feview
of Financial Qualifications of Electric Utilities /n Li-
censing Hearings for Nuelear Poriver Plants, 47 Fed. Reg,
18,750 (18821, 10 C.F.R. pts 2 end 50 (19£8). In the
espect here under challenge, the rule mmends the Com-
missfon’s Rules of Practice for Demestic Licensing Pro-
ceadings, 10 C.F.R. Part 2 (1982), and its substantive
requirements governing Domestic Licensing of Production
and Utllization Facilities, 10 C.F.R. Part 50 (1982), to
eliminate the nesd for applicants who are electric utilities
to establish their francial qualifications.) Petiticners
contend (1) that the rule contravenes a requirement of

nancial qualifications review contained in the Atomie
Energy Act, in particular §§103(b) e&nd 182(a), 42
U.S.C. £§2188(b) and 2232(a) (1978); (2) that &n
{interpretation of the Act which would grant the Com-
mission sutherity to eliminate the requirement of firan.

' The rule als0 requires power reactor licensees to obtain
oz-site property damage insurance, or to provide en equiva.
lent form of protection (e.g., letier of credit, bond, or self.
insurance), from the time that the Comm!lesion fire! irsiues an
operzting license for the reactor. This portion of the rule is
not challenged, Is severable, end {s therefore not aected by’
the present opinion. In our subsequent discuesion, references
to the rule periain only to the challenged portion



cial qualiScation would produce an unconstituticnal dele-
gotion of legiclative power; (3) that the Commiesion’s
conclusions that no link exists between firandal qualifi-
cations and safety, that current inepection efforts can
acsure safety, end that utilities can mest the costs of
construction lack substantial evidence in the record; (4)
{het the Commission's faflure to disclose the fectual
besis underlving its decision precluded effective comment;
end finelly (8) (implicit in petitioners’ discussion of the
last two points combined with their ¢hellenge to the rule
as being exbitrary and capriclous) that the rule is not
supported by its accompanying statement of basis and
purpose, as required by & US.C. §653(c) (1882). We
pgree with the last, and accordingly remand the rule to
the agency. ;

Qince 1068, the Commission’s rules have required that
epplicents for licenses to construct or operate nuclear
power plants provide the following finencial information:

Information sufficient to cemonstrate to the Com-
mission the financial qualifications of the epplicant to
carry out, in accorcance with the regulations In this
chapter, the activities for which the psrmit or license
is sought. If the upplication it for a construction per-
mit, such information shell show that the spplicent
pessesses the funds necesyary to cover estimated con-
structicn costs and related fuel cycle costs or that the
gpplicant has reasonabie cesurance of cbtaining the
necessary funds, or 8 combination of the {wo. If the

. application is for an operating Jicense, such informe-
tion hell show that the appiicant possestes the funds
necessary to cgver estimated opereting costs or that
the applicant has reasonzble assurance of ottaining
the necessary funds, or & combination of the two.
With respect to any production cr utilization facility
of a type described in § 50.21(b) or £ 50.22 ifacili-
cies for ivdustrial or commencial purposes], cr & test-
ing facility, the following specific reguirements shall
&pply: '
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I the spplication is for an operating license, such
information shall show thet the applicint possesses
or has rezsonable essurance of obtaining the funds
necessary to cover the estimated costs of operetion
for the period of the license cr for 5 years, v.'fdcbever
js greater, plus the estimated costs of permeanently
shutting the fecility down and meintsining it in a
safe condition.

10 C.F.R. § 50.38(f) (1982).

On August 18, 1881, the Commission published & notice
of proposed rulemeking, announcing that it wes cone
templating amendrent of the foregeing requirements and

" . ailled provisions, to eliminate them entirely with regérd

to electric utility applicants for construction permits;
end either to eliminate them entirely or to limit their
epplicaticn to demonstration of finzncial ebility to cover
decommissioning costs, with regard to electric utility ap-
plicents for operating licenses. Finencia! Qualifications;
Domestic Licensing of Production and Utilization Facili-
tiee, 46 Fed. Reg. 41,785 (1981). The proposal wes said
to be besed upon two premises. First, trat “regulated
electrie utilities (or those sble to set their own rales)
will be £ble to meet the costs for safe comstruction and
operation of & nuclear production or utilizetion facility.”
1d. et 41,788, The Commission explzined:

[S]uch utilities are usually reguleted by state tnd’
or federal ecomomic regulatory egencies, snd gen-
enu{ recover the cosis of constructing generating
facilities through the ratemaking process, eubject to
the oversight of such siate and/or feceral sgencies,
As 8 result, repsoneble costs necessary o meet &
utility’s obligations (including NRC-impcsed selety
yequirements) &re normally recovered through this
. ratemeking process, See, e.g., FPC v. Hope Natural
Gas Co., 320 U.S 691 (19844); Bluefield Weter
Works end Improvement Co. v. Public Service Com-
mission of the State of West Virginia, 268 U.S. 679
(1923). Thesa lendmark coury decisions established”
the principle that public utility commissicns are to
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establish a utility's rates such that all reasoneble
costs of terving the public may be recovered fssume
jng prudent management of the utility.

1d. The second premise acsertedly justifying the propozed
rule wes that there weas no demonstrated relztionehip be
tween fAnancia! qualifications and safety, diréct {nep=stion
and enforcement being 8 more efective means of echieve
ing the latter gosl. In the Comm!ssion’s Words:

[T)echnical reviews end inspwction efforts are eflec
tive, direct methods of discovering deficiencies that
could affest the public health end safety. While anal-
veis of financial quelifications has been viewed in the
pest 2¢ possibly an additional method of determining
an applicant's ebility to setisfy sefety requirements,
experience has failed w0 show & clear relationship be-
tween the NRC's review of an applicent’s financial
qualifications &nd the applicant’s ebility io sefely
construct and operate & nuclesr power plant.

Jd. This leiter point by ites)f, of course, could not ex-
plain the rule which the Commission was proposing—i.e.,
a rule that “retain(e) .. . current review under § 50.88 (1)
of epplicants for any production or utilizaticn facility Y-
cense, if such applicants are not electric utilities.” 46
Fed. Rey. at 41,788, The Commission vas not, evidently,
asserting that in its view financial qualification require-
ments were utterly useless, but only that their question-
eble effectiveness, combined with the peculiar character
fstics of public wtilities that assure solvency, arguebly
justify elimingtion of the requirements for that partic-
ular category of epplicant. If suetained by the facts, that
was a repsonable enough gpproach: even if a statutory
mandcte for review of financia! quelifications exis’s (en
tseue we need not decide), it does not preclude the adop-
tion of eppropriate generalized eriterie that weuld render
some case-by-case evaluations UMnecessary. See Heckler
v. Camphell. 108 8. Ct. 1052, 1054 (1888). Cf. Vermont
Yankee Nuclear Power Corp. 1. NRDC, 4385 U.S. 518, 585
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n.13 (1978); Peymian Basin Area Rate Ccses, 350 LS
747 (1968)., . '

Cpponents of the proposed yule attecked it on various
grounds, but the most coneerted atiack was upon the
premise that a public utility's regulated status ecsures
adequete funding., That was controverted both in prin-
ciple (for example, through referénce ‘o the refusel of
come reguletory commissicns to permit rate cherges for -
construction work In progress (“CWIP"), J.A. =t 150,
end to the political pressures ziTecting rate-setting, J.A.
et 137-89) and through the citation of epecific instances
in which nesded funding was not fortheeming end finene

‘olal difculiles were experienced leg., J.A. at 148-35,

149, 150-51).

After receiving end considering comments, the Commis-
cfon jssued its finel rule on March 81, 1982, adopting
precisely the course it kad proposed (without the aiterns.
tive provision for rateining financial qualification require
ments with regard to dezommissioning costs®). In its
siatewent of besis and purpose sccompenying the rule,
the Commission responded to the attacks upon its major
premise of public utility solvency as follows:

As to the first eo nt relsed by commenters opposing
elimination of the financial qualifications review, the
Commieslon does not find eny reason to consider, in
2 vacuum, the general zbility of utilities to finance
*he consiruction of new generation fscilities. Only
when joined with the issue of adequate roection of
the public health end safety do2s this issue bacome
pertinent. As to this, the commenters' s=ond point,
the Comm'ssion in s Secbrook cecision indleated its
sapport for the substance of the propoted rule—

* This option remasins under considerztion “in the context

_of [&] generic ralemeking [on decommissioning) now being

concucted. Until that [is completed], the Commission Las
concluced that it is premature to Include any fi=a) ceslsion
on desommitsloning in this fina! rule on financiel qualifica.
tions.” &7 Fed. Reg. 18,751 (1582).
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elimination of the financial qualificetions review be-
cause of the lack of any demonstrable link between
fmblic health and gafety concerns #nd 8 utility’s sbil-
ty to make the requisite financial thowing.

The sctua) financial situation anelyzed in that case
hes not changed. There s no evidence that the safety
of the public hes baen adverzely affected by Publie
Service Company of New Hampehire's (PSCNH)
difficulties in Obuining, finencing. It is trve thet to
rajse capita), PSCNH hes sold pert of its ownerehip
in the Seabrook plant, but such zetion dozs not kave
any demonstrable link to any safety problems. Simi-
larly, citing WPPSS' experience is pot convincing,
becsuse WPPSS' response (end thet of most other
utilities encountering fnencial difficultles) hes bean
to postpone or cencel their plants, zctions clearly not
inimical to public health and safety under the Atomie
Energy Act

47 Fed. Reg. 2t 18,761.
11

In saying thet it found it unnecessary “to consider, In
a vecuum, the general ability of utiiities to fnance the
construction of new generation facilities,” the Commis-
cjon chose to abandon, rather than defend, the first prem-
ise of its proposed rule. As we Fave noted, that premise
was essential because jt explained why public utilities
could reasonably be trested differently, which wes the
whole object of the rule. In its place, the Commissicn hes
inserted the factual ohservetion that when cersain public
ptility licersees heve encountered financial difficulties
{hew have deferred or cancelled their construction plens
~ rather then skimp on safety-related festures. It is not
an alequate substitution, because we fail to eee any ra-
tional connection between that observation and the li-
cencees’ character es public utilities. It may be possible
10 balieve (though we do not pess upen the point), as the
Conunission evidently believed when it jesued it pree
posed rule, that the very naiure of goverament rate



regulation—a compact whereby the utility surrenders its
freedom to charge what the market will bear in exchange
for the state's assurance of adequate profits—-astures fi.
nancial stability for public utililies, But the mere fact
that some publie utilities, when financially unstable, chose
to abendon or defer proposed nuclear facilities instead
of completing them inadequately, does not lead to the con-
cluzion that ell finenclally unstable pubdlic utilities, 2s op-
peszd to other firms in that situetion, will generally do
s0; nor do we sce any a priori rezson to believe that
would be the case. In shert, in refusing to conelder “in
2 vacuum, the general abiiity of utilities to finance the
construction of ne'v genmeration fezcilities,” the Commis.
sion hes ebendened what czems to us the only rational
besis enunciated for generally treating public utilities
difTerently for the purpese 2t hand.

The final rule continues to rely upon the econd przm.
ise set forth in the proposal, i.e., that finan/ial qualifica.
tions review has not teen demenstradly suceessful in
meeting sefely concerns, end that direct inspection and
enforcement are more effective. But it does not rely upon
that premise clone—and indeed, such exclusive reliznce
would be irrational, since it would only support a rule
elfminating finencial quelifications review en‘irely, and
not a rule exempting public utilities. Assuming that the
Commission had the choice betwesn finding Snancial
qualifications review ..iversally worthless and finding
that electric utilities are generaily so financially compe.
tent as to render financial qualifieations review for them
suparfluous, “it cannot edopt one and spply the other.
To do so is the eszence of arbitrary and capricious ee-
tion.” Squosw Tranelt Co. v. United Stctes, 574 F.24
492, 456 (10th Cir. 1978). While the petiticners msy
not have standing to complain of this rule’s underirelu.
siveness, they sscuredly do have siznding to comp'ain
that the reason which the Commictsic.. gave for its  :tion .
—the lack of demonsirated efTectiveness of fnancial
quelifications review (its original second premise) com.




bined with the observation (substituted for its original
first premise of wutility solvency) that finenclelly die-
tressed public utilities have cancelled or deferred their
projects—makes no sense. For all we know, had the
Commission been forced to rely upon the second premise
alone it might have found that Insuficient. We must al.
£rm its action on the basls of the rezsons 2esigned or not
at all Sce SEC v. Chenery Corp., 318 U.S. 80, 87-88

(1848).

In order to comply w'th the “procedure required by
Jew,” § U.S.C. § 706(2) (D), &n egency rule must be ac-
companied by & statement of tasle end purpose, 5 U.S.C.
§ 558 (¢1, which deironstrates a “rational connection be-
tween the facts found end the cheice made” Burlington
Truck Lisee, Ine. v. United States, 8371 U.S. 156, 168
(1962) (principle applied under correspending APA pro-
visfon governing adjudicetion); Wawszkvewicz v, Depart.
ment of Trecsuri. 670 F.24 206, 801 (D.C. Cir. 1881)
(per curiam), That funcemental requirement hes not
teen met here. Since the other challenges rsised by psti-
tioner do not, even if valid, preclude 2l) action that the
Commission may teke in connection with this rulemeking,
we need not consider them here. “[W]here zgency ac-
tien must be set aside as invelid, but the agency is still
legally free to pursue a velid ccurse of action, & review-
ing court will ordinarily remand to enable the agency to
enter a new order after remedying the defects that
vitiefed the original action,” Willioms v. Waehington
Metropolitan Area Transit Commission. 415 F.2d 922,
§20.40 (D.C. Cir. 1968) (en bane) (footnote omitted),
cert. Gended. 288 U.S. 1081 (18691 : Citn of Cleveland v,
FPC. 525 F.2¢ §45, 856 n.89 (D.C. Cir, 1976). Accord-
ingiv, we vemand the ru'e to the Commission for further
proceedings consistent with thig opinion.

Petition granted.
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