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(Seabrook Station, Units | and 2)

SAPL'S MOTION FOR DISQUALIFICATION OF 4UDGE HOYT

Pursuant to 10 C.F.R., §2.704 (c¢) SAPL moves for recusal of

Cheirman Hoyt from these proceedings.
I. THE HOUSTON LIGHTING & POWER STANDARD REQUIRES RECUSAL.

In Houston Lighting & Power Company (South Texas Projret, Units

1 & 2) CLI-82-9, 15 NRC 1363 (1982), the Commission dealt with the
recusal of an ASLB member.

By & three to two vote, the Commission overturned an Appesl
Board order disquelifying the member. The Appeals Board decision
had focused on the appearances of hostility and partielity revealed
in & memorandum made by the judge in responding to an intervenor
motion for recusal. The comments at issue were not made in a hearing,
but rather in a statement issued by the judge accompanving the denial
of the intervenor's motion written by two other Board members.

Upon review of the Appeal Board's decision, the Commission ruled
that the judge should be reinstated. The Commission concluded that
although generally bias must be evident from extra-judicial conduct
of the judge, it might be appropriate to remove & judge for judicial

conduct "in the most extreme cases". (Id at 1366.)




Thus, extra-record conduect such as stares,
glares, and scowls do not constitute evidence
of personal  bias. [Citation omitted.]
Similarly, occasional outbursts toward counsel
during a long trial do not provide any basis for
finding judicial bias eagainst the party
represented by counsel. [Citation omitted. ]
Judge Hill's statement clearly distinguishes
between  CCANP and the conduct of its
representatives. We find that Judge Hill's
statement does not constitute judicial behavior
warrenting an exception to the rule that bias
must be extra-judicial.

As set forth with perticularity in part 1Il of this Motion, it is
SAPL's~position that the conduct of Judge Hoyt in this proceeding
amounts to far more than "stares, glares and scowls" and more than
an "occaesional outburst" toward counsel during a long trial. Thus,
it is SAPL's position that even under the stringent standard adopted

by the Commission in Houston Lighting & Power the requirements for

recusal of a judge have bcen met here. As set forth, infra, this
is indeed an extreme case, where the evidence of bias and hostility
is not occasional, but common and persistent.

Furthermore, although SAPL anticipates that this motion must
be determined by 11his ageney's boards in accordance with the

Commission's cdecision in Houston Lighting & Power, it is SAPL's

position that the Commission's decision is erroneous, and erroneously
states the law regarding disqualification of judges. 1In order to
preserve this issue for appeal, il necessary, SAPL now sets out its
legal argument that the recusal standard should not be the one adopted

by the Commission majority in Houston Lighting & Power.




I1. THE APPLICABLE STANDARD FOR RECUSAL OF JUDGE HOYT AS SET FORTH
IN §455 (a), SHOULD BE APPLIED TO THE JUDICIAL CONDUCT OF NRC
ADMINISTRATIVE JUDGES.

Under the circumstances of these proceedings &s set forth in

this motion, the appropriate standard for review is found in 28

U.S.C. §455 (a). The statute requires that:

(a) any justice, judge, or magistrete of the
United States shali disqualify himself in any
proceeding in whiech his impartiality might
reasonably be questioned...

This standard has been held applicable to federal administrative

proceedings generglly. Cinderelle Career and Finishing Schools,

Inc. v. Federal Trade Commission, 425 F.2d 583 (D.C. Cir. 1970) ;

Texaco, Inc. v, Federal Trade Commission, 336 F.2d at 754 (D.C. Cir.

1974).
An essentially identical standard mandating recusal where a

judge "has engeged in conduct which gives the appearance of personal

bies or prejudgement of factual issues" has long since been held

applicable to ASLB members. Consumers Power Company (Midland Plant,

Units 1 & 2), ALAB-101, 6 AEC 60, 65 (1973), In the Matter of Nuclear

Engineering Company, Ine., (Sheffield, 11!, Low-Level Radioactive

Waste Disposal Site) ALAB-494, 8 NRC 299 (1978), In the Matter of

Consumers Power Company (Midland Plant, Units 1 & 2) ALAB-395, 5 NRC

772 (1977), Separate Statement of Dr. Quarles submitting his ecusel

Lol

at 788, In the Matter of Houston Lightnn& & Power Companv, et al.

(South Texas Project, Units 1 & 2) ALAB-672, 15 NRC 677 (1982).



A. THE REVIEW STANDARD UNDER §455 (a) SHOULD NOT BE LIMITED
TO "EXTRA-JUDICIAL" CONDUCT.

The applicability of the $455 (&) "appearance" standard was
recently articulated by the Commission's recent decision in Houston

Lighting & Power Company, supra.

In placing the "extra-judicial” burden upon a §455 (a) type
petition, absent an "extreme" case, the Commission relied heavily

on the principles articulated in U.S. v Grinnell Corporation, 384

U.S. at 563, 583 (1966). It noted a previous Commission's adoption
of the'rule that:

Preliminary &ssessments, made on the record,
during the course of an adjudicatory proceceding-
-based solely upon application of the decision-
meker's judgment to materigl properly before him
in the proceeding-~do not compel
disqualification as & matter of law. Citing
Commonwealth Edison Companv (LaSalle County
Nuclesr Power Stations, Units 1 & 2), CLI-73-8,
6 AEC 169, 170 (1973).

The Commission's reliance on Grinnell, infra, and LeSalle,

infra, concerning the requirements of "extra-judicial" conduct is
misplaced. Both decisions were rendered prior to congressional
edoption of the objective standards in §455(a). ($455 (&) was adopted
in 1974).

The other decisionrelied upon in support of the "extra-judicial"

criteria was In re: International Bus . ness Machines Corp. (2d Cir.

1980), 618 F.2d at 923, 927. In 1BM, the Tourt reviewed motions for
disqualification filed in the infamous and lengthy IBM Anti-Trust
litigation. The motion fccused on the disproportionate number of
rulings rendered in & manner adverse to IBM during the course of the

proceedings.
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In its consideration of IBM's arguments under the objective
standards of 3455 {(a), the Court denied the motion on the besis that
adverse rulings cannot create the per se appesrance of bias. To
allow recusal based on in court rulings, the court ruled, would be
to inhibit the judge's freedom to call the shots absent any
apprehension that should he make & disproportionate number of rulings
in favor of one litigant, he wmay establish grounds for
disqualification.

The second policy consideration noted by the court was that in
the IBM case, the Judge was the sole trier of fact in length& and
complex litigation. Consequently, it was approprigte for the Judge
to formattitudes toward the reliability and credibility of witnesses,
and also shrewdly observe the strategies of opposing lawyers in order

to ascertain the "real” purposes and motives behind the surface of

their remarks. See IBW, infra, at 930 citing Judge Frank in In re:

J.P. Linahan, Inc., 138 F.2d 650, 653-54 (2.4 Cir. 1943).

However appropriate the Court's interpretation of §455 (&) may
be for anti-trust litigation, it is entirely inappropriate for use &s
a recusal standerd by this Commission. It is SAPL's position that
§455 (8) should be afforded the broadest possible construetion in
ASLB proceedings.

First, the IBM decision places an over reliance on case law

renderedwell before Congress and the American Bar Association adopted



the objective, "appearance” standard.l In support of its position
that the "appearance of bias" under §455 (a) can only stem from
"extra-judicial” conduct, it refers 'o old cases relating exclusively
to the original, subjective recusal standard first enacted in 1911.

See IBM, supra, citing Ex Parte American Stecl Barrel Company, 230

U.S. 35, 44 (1913), Burger v. United States, 255 U.S. 22, 31 (1921).

This narrow interpretetion of §455 (a) applications runs
contrary to Congressional intent in adopting the gmendment.

The general standard is designed tc promote

. publie confidence in the impartiality of the
judicial process by saying, in effect, if there
is a reasonable factual basis for doubting the
Judge's impartiality, he should disqualify
himself and let another judge preside over the
case. [1974] U.S. Code Cong. &nd Admin. News
at 6355.

The focus of the amendment and its intent is clearly on the

appearance of partiality, not the time or place associegted with the

conduct creating that appearance. As noted in Commissioner

Asselstine's dissenting opinion in Houston Lighting, infra, at 1374,

1. The original American Bar Association Canons of Ethics adopted
in 1924 established only brosd, general standards for judicial
conduet. Indeed, these standards were perceived by many observers
as too permissive. See e.g. Miller, Public Confidence in the
Judiciary: Some Notes and Reflections, 35 L. & Contemp. Prob. 69,
71 (1870). In response to heightened ethical standasrds, the ABA
replaced its Cenons with the Code of Judicial Conduet, In 1974,
Congress amended 28 U.S.C. §455 to bring the stendard into conformance
with the cbjective "appearance of biss" stenderds established under
Canon of Judiciel Conduet 3 (e¢) (1). A murked difference of import
here is Congress' insertion of the word "shall" in place of the
Canon's "should".



Taken to its logical conclusion, the majority
opinion stands for the proposition that even if
a disinterested observer were to conclude that
@ Licensing Boerd member's conduct or statements
were sufficient to create a reasonable doubt
regarding the Boerd member's ability to act
fairly and impartially on matters before the
Board, this would not be & sufficient basis for
disqualification so long as the Board member's
conduct or statement! were reisted to matters
within the proceeding. In my view, the adoption
of the standard by the Commission majority sends
an unfortunate signal to the Licensing Boards
and to the public--a signal that serves to
undermine public confidence in the objectivity
of our adjudicatory proceedings.

Another reason why the IBV analysis is inappropriate for use
here is that Judge Hoyt is not the sole trier of fact in this case,

as was Judge Edelstein in 1BV, supra. Her principal role is not

only one of a trier of fact, but also ss the HBoard's legal expert
relied upon to conduct the hearings in an orderly manner and render
judicial rulings.

In light of the faet that Judges Luebke and Harbour are not
treined in the intricacies of legal procedure, the evidence they
receive is heavily influenced, &and in the case of exclusionary
rulings, "filtered"” through the rulings of Judge Hoyt. As discussed
below, it is not SAPL's position that the appearance of partiality
stems from the judge's rulings per se. But to the extent that the
judge's hostile conduct towerds intervenors and town representatives
influences her rulings, the ettitudes of Judges Luebke and Harbour
as triers of fact are most certainly affected. 1In short, the need
for the other two Board members to rely on Judge Hoyt's rulings and
functions makes even more important the statutory requirement that

these hearings be attended not only with every element of fairness



but with the very appearance of complete fairness. Amos Treat & Co.

v_SEC, (D.C. Cir. 1972), 306 F.2d at 260, 267.

Lactly with respect to the IBVM decision, it should be noted
that juri-dictions are split on the "judicial" versus "extra-
judicial"” sources of bias appearance under §455 (a). In several
opinions rendered since adoption of the §455 (a) amendment, the First
Circuit has held that a judge's prior judicial involvement in a case
(as opposed to extra-judicial knowledge of the parties or evidence)
can provide a factual basis for doubting impartiality., Blizard v

Frechette, (1st Cir. 1979) 601 F.2d 1217, United Stetes v. Cepeda

Penes, (1st Cir. 1978), 577 F.2d 754, United States v Cowden, (1lst

Cir. 1976), 545 F.2d at 257.
Clearly, the Commission has discretionary &suthority to adopt a
higher standard of judicial conduct than those required by the courts.

Houston Lighting & Power Co. (South Texas Project, Units 1 & 2) CLI-

82-9, 15 N.R.C. 1363, 1374 (Note 1) (1982). Consistent with
Congressional intent in the adoption of §455 (a), it is imperative
that the Commission do all that is possible to foster public confidence
in the fairness and impartiality of the licensing process.

It is particularly important that in proceedings before this
agency the highest possible standard of judicial conduet be applied
when & motion for recusal i1s made. This is so because, unlike federal
judges who are nominated by the President and confirmed by the Senate,
and preside over a wide variety of cases, NRC judges are not confirmed
by any elected body. Also, they arc a part of the very agency whose
staff eppears before them as & party to the proceedings and deal

solely with nuclear issues. This situation, by its ,:ry nature, is



fraught with the danger of & perception of bias. It should require

that the performance of judiciel duties, as well as extradicial
conduet, be such that there be no reasonable basis for & perception
of bias or hostility on the part of the presiding officers.

That opportunity is available here through application of the
standards suggested by Commissioner Asselstine in his Houston

Lighting, infra, dissent. That standard requires disqualification

of a Licensing Board member if & reesonable person, knowing all the
circumstances, would reach the conclusion thet the member's
impartiality, that is, his or her a&bilily to pass judgment oﬁ the
merits of the case in a fair and impertial menner, might reasonably
be questioned. This standard is appropriate regardless of whether
the statements are conduet giving rise to the appearances are

"judicial" or "extra-judicial" in nature. Houston Lighting, infra,

at 1375.

Application of this standard is consistent with clear judicial
end legislative trends favoring higher ethical standards and approved
public perception of fairness at judicial proceedings. Moreover,
the standard msakes sense. Any negsative impeact of this standard,
including any "chilling effect™ on the intemperance of the judge's
behavior is clearly outweighed by the recognized need for the

perception of complete fairness in nucliear licensing proceedings.



111. CHAIRMAN HOYT HAS VIOLATED THE STANDARD OF 28 U.S.C. §455 (&)
THROUGH HER COXDUCT IN THE HEARINGS TOWARD COUNSEL FOR THE
INTERVENORS AS WELL AS REPRESENTATIVES OF INTERESTED
MUNCIPALITIES.

A. JUDGE HOYT'S CONDUCT WITH RESPECT TO COUNSEL FOR THE
COMMONWEALTH OF MASSACHUSETTS.

On August 17, 1983, Judge Hoyt commenced hearings pursuant to
an Order of this Board dated July 11, 1983, "Notice of Hearing on
Entrance of Facility Operating License."

The bulk of the hearings focused on ecross and redirect
examination of expert witnesses regarding their submitted testimony
on certain intervenor contentions. Those contentions dealt with the
adequacy and'usefulness of the Applicants' evacuation time estimates,
along with other issues.

All counsel participating were directed by Judge Hoyt to submit
detailed cross-examination plans in advance of the heerings. Jo Ann
Shotwell, counsel representing the Attorney General for the

Commonwealth of Massachusetts, complied with the Order. See Atomic

Safety & Licensing Board Order, July 28, 1983. In doing so, she

submitted the plan to Judge Hoyt with the understanding that its
contents would remain confidential.

During Ms. Shotwell's cross-examination of Robert J. Merlino,
witness for the Applicants, Judge Hovt read out loud a portion of
counsel's cross-examination plan. In so doing, Judge Hoyt alerted
other parties as to an area of cross-examination which had not yet
taken place. (See Appendix A, Record of Hearing Transcript, August
17, 1983 at 1065 et seq.) Subsequent to Attorney Shotwell's objection,
Judge Hoyt ordered her to apologize both for the tone &nd substance

of the objection. (See Appendix A, infra, at 1089.) 1In so doing,

- jBe



Judge Hoyt threatened to suspend counsel from the proceedings unless
she rectified her "contemptuous conduet". Counsel apologized for
the tone of the objection, but stood on its substance. (Appendix
A, infra, at pg. 1090.) 1In response, Judge Hoyt remarked:

Ms. Shotwell, 1 would prefer for vou to be in
the proceedings. ] don't think the substance
was appropriate, however | believe the state of
the destructive conduct hes been sufficiently
cured, and the Commonwealth of Massschusetts
counsel is welcomed back to the proceedings.
(Appendix A, infra, at 109C.) (Emphasis added)

The judge's conduct in demanding an apology for the substance
as well as the tone of Attorney Shotwell's objection indicates
hostility and an appearance of partiality to & reasonable person.
The judge's reading of any portion of sensitive cross-examination
plans submitted in confidence is highly prejudicial to the rights
of intervention counsel to conduct effective cross-examination of
Applicant and Staff witnesses.? More disturbing than the act giving
rise to the dispute, however, was Judge Hovt's continued insistence,
even after time for & recess and careful reflection, that the
substantive content of Attorney Shotwell s objection wes
"destructive". Indeed, Judge Hoyt further demonstrated her hostility
by referring to the wholly proper conduct of counsel &as & "contempt™.
(Trensceript, pg. 1087.) On the contrary, notwithstanding an
understandably angry tone, the substance of the objection was both
timely and highly appropriate under the circumstances,

Judge Hoyt continued to exhibit hostile behavior towards

Attorney Shotwell in subsequent proceedings. For example, on August

2. At Transeript, pg. 947, Judge Hoyvt had quite appropriately noted
that the cross-examination plan would not be distributed "until after
the cross-examination is completed”.
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19th, while Attorney Backus was conducting cross-examination of Dr.
Urbanik, Ms. Shotwell make @ motion to strike testimony with respeect
to evidence which had not been previously referred to through
interrogatories or prefiled testimony. Attorney Dignan responded
that Dr. Urbanik was not an applicant witness, and that the motion
was therefore improper. Upon Ms. Shotwell's wholly proper withdrawal
of themotion, Judge Hoyt commented "] think the record should reflect

that at 11:40 we reached a new high." Notwithstanding the faet that

Attorney Shotwell noted for the record her offense of that remark,

Judge Hoyt merely stated her willingness to allow the record to so
reflect. No apology was offered. The Judge's callous and hostile
remark regarding Attorney Shotwell's motion is entirely improper,
and created the distinet appearance of hostility against counsel for
the Commonwealth.

B. JUDGE HOYT'S CONDUCT WITH RESPECT TO COUNSEL FOR THE SEACOAST
ANT1-POLLUTION LEAGUE.

Over the course of the hearings, it was stated by various
designated representatives from admitted, interested municipalities
that they had observed "witness coaching" byv counsel for the
Applicants and NRC staff during cross-examination by intervenor
counsel.

On the morning of August 23, 1983, Diana Randall, representative
of the Town of Seabrook, noted her observations of witness coaching
by attorneys for the NRC staff, particularly Mr. Patterson, while
Attorney Backus (representing the Seacoast Anti-Pollution League,
an intervenor in the proceedings), was conducting cross-examination

of Dr. Thomas Urbanik 11 (witness for Staff).




Judge Hoyt's response was to order that an affiduvit be procured
from Dr. Urbanik by Mr. Lessy, lead staff counsel. However, by
contrast in regard to a similar charge involving an applicant witness
and applicant attorney, her order was that the witness be returned
for live examination. (Transcript, p.1680.) Attorney Backus objected
to the remedy, and asked that Dr. Urbanik be brought back so that
he might be examined concerning the incident. (See Apendix B, Record
Hearing Transcript for August 23, 1983, at 1685).

Judge Hoyt's denia! of counsel's request not only contrasted
with her ruling on the returning of applicants' witness to the
hearing, it was combined with an attack on Attorney Backus on the
vasis that he was a member of the Bar, hed not made personal
observations of the incident, &end was capable of "making such
accusations known to the Bar Association". (See Appendix B, infra,
at 1686.)

Clearly Mr. Beckus was not "making allegations" but was
rightfully representing the interests of his client in addressing
observations of a serious nature made by another party to the
proceeding. (See Appendix B, infra, at 1685.) (See also, attached
Affidavit of Diane Curran.)

In response to Mr. Backus' request, the following statements

were made:



Judge Hoyt: Mr. Backus, the relationship that you have in
this case is considerably different than that
of the town representatives. You are & member
of the Bar, sir. You are perfectly capeble >f
making such accusations, known to the Bar
Associations--the Bars that these gentlemen are
presently members of. The town representatives
a~e not in that position. If you have any such
allegation, vyou will direct them to the
appropriate authorities, within the areas where
these gentlemen serve.

Now that's the end of the matter. We will proceed
with the witness. .

Mr. Backus: With your indulgence, Ma'am.

Judge Hoyt: No, sir, Mr. Backus. Please be seated, sir.

Mr. Backus: I would like to state on the record, Madame--

Judge Hoyt: Mr. Backus, be seated, sir.

Mr. Backus: Madame, | would just--

Judge Hoyt: Sir, | have asked you please to be seated.

Mr. Backus: I would like to meke one more statement on the
record.

Judge Hoyt: Sir, please be seated. The record will not
reflect any additional statements by you. I

request sir, kindly, that you please be seated.
Ms. Curran, please be seated.

Mr. Backus: I suggest error in that ruling to--

Judge Hoyt: Ms. Shotwell, please be seated.

Ms. Curran: I have something to add.

Judge Hoyt: No, ma'am. You will not add anything to this

record. The reporter is directed that these
remarks will not be recorded. You will please
be seated. Town representatives are also added
to that. Thank you, ladies and gentlemen. Now,
are you ready with your witness, sir?

Mr. Perlis: Thank you. Yes, 1 am.

] 4=



Judge Hoyt: Please present the witness.

The record cliearly refleets hostile conduet directed both at
Mr. Backus and at other counsel attempting to make statements on the
record. The judge's ruling on & remedy concerning serious charges
brought forth by hearing participants should, at the very least,
have been rendered after providing counsel with an opportunity to
make & statement for the record. The judge's intemperate remarks
cutting counsel off, and in particular directing the reporter not
to record the remarks of counsel on the matter, is highly improper.
Judge Hoyt's ad hoc determinations as to which statements wili and
will not be inserted into the record clearly establishes an appearance
of bias to a reasonable person.

It is not SAPL's position that the judge's ruling on this point
establishes the appearance of bias, although SAPL believes the ruling
was in error. Rather, such appearances result from the judge's
unnecessary and consistently harsh manner and conduct in preventing
counsel for intervenors, in this case Attornevs Backus and Diane
Curran, (representing the New England Coalition Against Nuclear
Pollution, hereafter "NECNP", another intervenor), from noting
legitimate and reasonable objections on the record.

C. JUDGE _ HOYT'S CONDUCT WITH RESPECT TO DESIGNATED
REPRESENTATIVES FROM INTERESTED MUNICIPALITIES.

Subsequent to witness prompting charges made by representatives
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from the Towns of South Hampton, Kensington, Seabrook &nd Hampton
Falls, both witnesses Merlino and MacDoneld testified they had not
been coached, or that if signals had been indicated by counsel, they
had not observed them.

At the cornclusion of Mr. MacDonald's testimony on the matter,
Judge Hoyt severely reprimanded the town representatives for meking
the allegations in the first place, and threatened.to eject them
from the proceedings should they ever make such allegations again.
(See quendix B, infra, lines 2-25, page 1749, and lines 1-23, page
1750.)

The nature of Judge Hoyt's remarks, both in tone and substance,
violates the standard appropriate for judicial conduet in these
proceedings.

The charges made by the several town representatives were made
in good faith. Indeed, they were made responsibly notwithstanding
any lack of legal training on the part of those hearing participants.
In response, Judge Hoyt characterizes the representativis' charges
as being of a "juvenile" nature, "frivolous", end constituting a
"juvenile whim". Further, the judge instructs that no further
allegations of that type will be "tolerated" and that this will be
the last time the Board will have to go through such & "ritual".
Finally, the judge warns representatives that if any further
"frivolous™ allegations should arise, serious consideration will be

given to their ejectment. (Transeript, pg. 1750.)
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The judge's characterization of the representatives' statements
and observations are beyond mere intemperance; they creete a distinet
and unmistakable impression of hostility agsinst the chearacter,
responsibility, and above all integrity of the representatives. This
fact is all the more damaging to the public perception ol Judge
Hoyt's impartiality in light of the faect that the statements were
directed toward appointed representatives of those members of the
public most affected by and interested in the licensing hearings.3,4

Judge Hoyt's hostility toward municipal representatives was
apparent not only in the August hearings, but in the earlier.pre-
conference hearings as well, On April 8th, while in the process of

recognizing the various town representatives, Judge Hovt remarked:

3. A similar attack was made on VMr, Guy Chichester, representative
from the Town of Rye. In commenting on Mr. Chichester's noted
observations concerning witness coaching, Judge Hovt stated flatly:

Now the Town of Rye will remain in this case
just as long as that sort of accusation is the
first, last, and only one you will make on this
record. (See Appendix C, Record Hearing
Transcript, lines 12-14, page 1541.)

4. A particularly dramatic example occurred at the end of the August
23rd session when Ms. Sandra Gavutis, & Kensington Selectman,
attempting tonoteasimple correction to the record, was not permitted
to do so:

Ms. Gavutis: Cen | make & date correction on the record? 1'd like
to show the date of Mr. Merlino's testimony was
Wednesday, August 17th, not Thursday as you thought.

Judge Hoyt: Those remarks wiil be stricken from the record. I
have given the Town of Kensington ample opportunity
to make these representations. Now to continually

repeat the same error is no longer going to be
tolerated. One more caution to you, ma'am.

.
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contempt and disdain for the forthright manner in which the
representatives conducted themselves, and has done irreversible
damage to her appearance of impartielity before seacoast area
residents and the New Hampshire public generally. [See attached
newspaper articles: "Seabrook Hearings Close with Drame", Foster's

Deily Democrat, Portsmouth Herald Editorisal Page, Friday, September

2, 1983: "lIs Deck Stacked?" noting observations of editorial staff

ealong with those of New Hsmpshire State Senator Robert Preston,

"Judgment or Prejudgment: To Many Participants, the Hearings on
Licensing Seabrook were an Empty Exercise", by Hank Nichols, New

Hampshire Times, September 12 to September 19, 1983.]

D. JUDGE HOYT'S REMARKS AT THE HEARING SIDE BAR OONFERENCE
CONDUCTED ON THURSDAY, AUGUST 18, 1983 ESTABLISH A CLEAR
APPEARANCE OF PARTIALITY.

On August 18, 1983, Judge Hoyt ordered a closed session side
bar conference for the purposes of remedving, as she saw it, conduct
which had gotten "absolutely out of hand”. (See Appendix D, Hearing
Record Transeript, Side Bar Conference, August 18, 1983, lines 1-9,
page 2.) In the first instance, Judge Hoyt's characterization of
the conduct exhibited by attorneys in the case runs entirely contrary
to the perceptions of attorneys participating in the proceedings.
It also runs entirely contrary to the record, which contains no
improper or even impolite statements.

Yet, Judge Hoyt's comments included her observations that "all
trappings of civilized behavior" had eroded, that she had seen "no
semblance of intelligent, mature behavior exhibited by counsel”, and
that several intervenor attorneys, including Ms, Curran representing

NECNP, had created the implication before members of the publie "that

w) e



something evil had occurred”. (See Appendix D, infra, lines 1-4,
and lines 9-22, pg. 3, and lines 7-10, pg. 7.)

Of particular interest is the judge's chastisement of Attorney
Curran for the on-the-record objections she had made to excluding
the publie from that particular conference. (Appendix D, lines 3-
28, pg. 7, lines 1-3, pg. 8.) The judge's remark concerning the
faet that Attorney Curren's legitimate objection might have adversely
af{fected public perception of fairness in the proceedings is
interesting in that with respect to that remark she states "and that
was the reason that it had to be stopped st that point." lndeea the
judge is quick to shut attorneys off when she feels public perceptions
of fairness may be eroding, despite the fact that attorneys objections
are legitimate and are consistent with reasonable ethical standards.
As Atterney Curran states on the record, she was not interested in
affecting the public perception adversely, sne was interested in
making a record. It is curious that although the judge insists that
everyone be allowed an opportunity to make an adequate record in the
proceeding, she continually shuts attorneys off, and interrupts their
statements of objection ordering them to sit down, ete. Judge Hoyt
has given the hearing participants the direet impression that her
means toward rectifying eny appearances of partiality is through
silencing legitimate and reasonable objections of attorneys to her
rulings, as opposed to ailowins the statements to be made on the

record end having to rule on them respectively.?®

5. In jury trials, judges routinely advise jurors that no adverse
inferences are to be drawn from an attorney's objections since this
is part of an attorney's duty to "zealousiy" represent his client.
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E. JUDGE HOYT'S STATEMENTS AND CONDUCT WITH KESPECT TO
ATTORNEYS JORUAN AND BISBEE IN THE PRE-CONFERENCE HEARINGS
DEMONSTRATES AN APPEARANCE OF BIAS.

During a pre-hearing conference held in Boston on April 8th,
the schedule for emergeney plaa contention submissions was discussed
at some length.

Sfeveral parties, including NECNP, had submitted proposed hearing
schedules for the Board's consideration. At one point, Judge Hoyt
invited comments from Attorney Jordan as to his proposal.

Counsels' comments (See Transcript, pg. 905, April 8, 1983)
were directed to the specifies of the schedule and comparing it to
that of Steff counsel, Mr. Lessy. In explaining why his schedule
was somewhat more lengthy, Attorney Jordan pointed out "he complexity
and magnitude of the contentions likely to be adjudicated. Counsel
aisz attempted to point out that several of the parties were not
fully funded, and that the Commission should take into account the
limited resources of intervenors inestablishing sucha short schedule
for complex litigation.

At that point, Judge Hoyvt cut counsel off{, and refused to let
him econtinue. Even when counsel ettempted to get clarification from
the Judge as to the proposed schedule, the Judge again cut him off
and denied him that clarification opportunity. (See Transcript, pg.
908.)

The Judge's refusal to allow counsels' wholly appropriate
statements on the record demonstrates once again her bias with respect
to intervenor counsel. At no time were counsel for Staf” or Applicant
prevented from commenting on the record as to the specifics of

scheduling proposals.
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Another example of similar bad conduet occurred later in the
dey. After chastising intervenor counsel for their desire to have
a more extended schedule for discovery, Judge Hoyt solicited =&
response from Dana Bisbee, representing the New Hampshire Attorney
General's office. Attorney Bisbee pointed out the distinctions
between schedules, and suggested it was not logical to require
subiissivii vi ditectl testimony before sumnary disposition rulings
had been rendered.

At that point, Judge Hoyt lashed out at counsel for making
"excuses" and charged malpractice in counsel's representation of his
client's interest (See Transceript, pg. 923). The foundation for
Judge Hoyt's charges was based on the faet that state and intervenor
counsel had relied on interrogsatories, as opposed to depositions and
other more expensive means of discovery.

Judge Hoyt's flagrant charges questioning Attorney Bisbee's
representation were without merit and entirely inappropriate.6
Indeed, Mr. Jordan hed attempted, albeit in vain, to note eerlier
in the record the obvious financial constraints under which intervenor
parties were operating. For the judge to lash out at counsel merely
for his wholly reasonable response to her own comment solicitation
is another example of Judge Hovt's hostility toward intervenor and

state counsel.

6. The attack on Attorney Bisbee is totally unfounded since it was
Judge Hoyt who ruled New Hampshire's submission of emergency planning
contentions premature when they were submitted on May 24, 1982. Yet,
the Judge attacked counsel for "makirg excuses"” merely for pointing
out these issues could not be litigated sooner, &s & result of an
Order issued by the Board itself. (See Board Memorandum and Order,
September 13, 1982 at 33, and Transcript, 921-923, April 8, 1983.)
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SAPL wishes to point out that there was nothing intemperate
whatsoever aboutl the manner in which Attorneys Jordan and Bisbee
expressed their concerns. Despite their legitimate attempts to note
remarks and objections concerning proposed scheduling, they were
repeatedly cut off and harassed by Judge Hoyt. This appearance of
bias is especially distressing when exhibited with respeect to
emergency planning issues.

In addition, emergency planning is of tremendous importance to
the pu?lic safety, and Judge Hoyt's intolerance of any delay in the
process, regardless of sound substantive reason, exhibits the worst
eppearances of bias to a reasoneble person.

IV. JUDGE HOYT'S RULINGS WITH RESPECT TO INTERVENOR MOTIONS AND

OBJECTIONS ARE CONSISTENTLY IN FAVOR OF THE APPLICANTS AND STAFF

AND DEMONSTRATE BIAS AGAINST THE INTERVENORS IN THIS PROCEEDING.

Substantially ell of Judge Hoyt's rulings with respeet to
evidentiary and other matters in the hearings conducted on emergency
planning to date have been in favor of the Applicants and Staff
respectively. SAPL does not rely on this fact exclusively in support
of its Motion for Disqualification, but rather wishes to point out
its consistency with Judge Hoyt's demonstrated hostility and contempt
for intervenors and interested municipalities.

SAPL wishes to note in perticular that twice the Appeal Board
has seriously cautioned this Board with respeet to rulings it has
made. Although not actually reversing the Board on interlocutory
appeal, the Appeals Board expressions of concern indicate problems
with the fairness and correctness of Judge Hoyt's rulings with respeet
to intervenors. [See Atomic Safety & Licensing Appeals Board

Memorandum and Order, ALAB-737, August 26, 1983, and Atomie Safety
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& Licensing Appeals Board Memorandum and Order, ALAB-T34, July 19,

1983, at pg. 71.

¥ THIS MOTION FOR DISQUALIFICATION 1S FILED IN A TIMELY MANNER
CONSISTENT WITH THE APPROPRIATE CRITERIA ADOPTED BY THE
COMMISSION.
The Commission has taken the position that the failure of &

perty to file a motion for disqualificetion once the information

giving light to such a claim is aveilable amounts to & weiver of the

disqualification objection. Consumer Power Co. (Midland Plant, Units

1 & 2), ALAB-101, 6 AEC at 60, 63 (1963).

This objection is timely since the only Board ruling of
significance since the conclusion of the August hearings was related
to contentions submitted on the New Hampshire Stete Radiological
Emergency Plan. (See Board's Order, Avgust 30, 1983.) Due to the
fact that all intervenors were pressed with a deadline requiring
submission of contentions on local RERPs soon &fter conclusion of
the hearings, SAPL was unable to complete this motion until now. Due
to the time requirements for preparation of local plan contentions,
SAPL asserts that the five-week deiay in filing this motion is
therefore not grounds for waiver of its right to move for
disquelification.

VI. CONCLUSION.

SAPL has filed this Motion, not in an sattempt to engage in
"judge shopping", but rather to ensure thet these hearings convey
every element of complete fairness to the hearing participants and
the general publiec.

Judge Hoyt's hostility toward intervenor and state counsel, as

well as municipal representatives, hss been apparent in both the
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pre-conference hearings held in April, as well as the Phase 1 hearings
held in August. This continuous and ever increasing hostility,
moreover, has been conspicuously absent with respect to counsel for
Staff and Applicants, particularly in regard to ordering counsel
shut off.

Regardless of the extent to whieh SAPL has established the
ectual, subjective existence of bias on the part of Chairman Hoyt,

the judge has clearly established the distinet appearance of

paertiality to a reasonably prudent person. The newspaper articles
eppended to this Motion indicate clearly that numerous objective
observers of the hearings hsve concluded that the judge does in fact
give every appearance of exhibiting bias, particularly against the
municipalities.

To allow Judge Hoyt to continue in this case is to allow continued
erosion of publiec confidence in the objectivity, credibility, &nd
overall fairness of the Seabrook licensing process.

It is precisely this consequence that 28 U.S.C. §455 (a) and
ABA Judicial Code (3) (C) (1) were designed (o prevent, Apart from
any rational associated with the judge's conduct, review of this

Motionmust focus onpublic perception. At this point, that perception

is one of pervasive distrust of the judge's impartiality, and mandates
her immediate disqualification from further participetion in these

proceedings.
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Respectfully submitted,
Seacoast Anti-Pollution League
By its attlorneys,

BACKUS, SHEA & MEYER

By: w” gl it
Robert A, Backus
116 Lowell St., Box 516
Manchester, N.H. 03105
Tel: (603) 668-7272










- - s . e g e diaan ool GEEM L e L il L saa J A i

A Tk s DL - B 1 S APREY Ny ¥ AR T e
MRS BB AR G Tk S RS R ST G0 TR S, vk AP e i A e o
‘ﬁl.“.'.'c - Sy e "l’ "‘-whn”{ S N L ¥ S - S y" - h A0 - & - - - n e -l I"l" - gen . el vy - - —
- ..'Il-...u"!ll: — - o~ .'1-- T o =
is - e - - e e e e g -
. o
. U [ =3 [0
[ p) B & O e &
n ) O O [ - o 4
0 o O el . '~ i O
o b 1= - -4 - . n 8 I e e
~ [} v Qo Q 0 ~— Q o n Q
. o o o ~ ¥ o} . M S 1] (0} el A . =
| ¥ (= 'S o 0 » n - ] i = n ] % o) . 1 u
o ~4 . 2 o o Q L} " L] Q 0 " S v O ~
§s) b 8 L) b 2 Q n ' # I3 0 [ o4 o X n -4 i ' >
| 0 o (§] Q{ 0 (8] [ 9 O v (8] @ 0 b 4
Q LY o b e w4 i b+ £ i o | m ~ )
2 oooQ a c @ O - i) 3 K el [} o (o) ™
(8] Q Q@ s o bl 5] bJ L3 O ) F] Q L3 A
4 v w o s | £ ~— n "y ) e (1] e (8] £ " Q
ot o o4 0 O 0 o ¥ . -~ ' 34 n u | & W) 0 > L&)
W b S ¢ T E £ el 3 n o L} . L ¢ 0 o (Y] W
5 be Q v O O 2 O ¥ > o e £ s
Q o mn i 4e ] L) 0 e e I W . N 3 n e 8] @D b
0 -t v W n Q | W b t - 3 © o (
! g 9 s o - | m b . o £ 1 > &) Q o ‘0 - € e (@] .
{ o~ o g Y TR I S W ¥ 2 M kY 0 e M
o e v o “ 0y 0 s Q L) i € £ e O L 0 A i Q
w o v o £ w “ n i 5 o 8] e b o) ol Q O W 0 Q i
! 2 w I & ) @ Q = - fe L 2 @ (¥ 4 n ¥ o &
i v (] b4 U . o i1 b W p (7] L L w o " 1V
U b o - V@ 'y b ay . o> b} Q 0 Q e oo
o [ S | a - (@) b 3 . N o - n 0 5 i (. “ ) "
! - u (9 4 o - ) o 4 L) > . o 8] - o
e - v " L o -t E B (8] % © ) ] ot (23
: o b o 15 K. e Q e Y ) [ -~ - 4 Q 4 w =
W v W o o e 3 o » O 0 W " a 3 4 O v O
¥ o x n (Y] O [ 1 0 - Q Q 1 e b X O (L £5 >
& o By U i QL 9] > o 8 1 a m 1] 4 W 4
@ o L | £ 8} > A s ui b 2 = 8 = — " i) It
1 o " R - 2 (48 y bY] ~ (1] 2 O m £ £ 0 ]
= i £ g p 4 = £ 8] O [ 4 b= 4 £ Q 2
s 0 Ul ] - . an 15 > i . Y] ¥ U
2 L1} £ o e . & ] =y v £ ] v | o
. w m ) Bl — m . v . Q . . . w1 4 . 4] 9
£ v FU ] 1 LT} o] fad £ 4 ¥ . v) £ T. I £ 9]
o R " ("] P 2 @ LT = ] Fe b1 o Q i o Z (9] o IS
O o g £ v = o B O - m o % O B & e 0o 0 0
4 >4 b LT} 4 ui { ” -4 (&) : Y W )] W ) x (&) n . | > ¥ o
- e o4 & e W £ o3 W O fal " Y A Q@ =
(] [ - | 7] w A vl (58] vl ‘U m O] w - n (58] Q
&) E (&) w U] (& ot [0} &) > .
8] W w o . . 3 » . = . - - 2 . (1 . 2 Q (& LS} i
o) £ w4 L6 [} o Q v) » Y O m - (0] ™ o g2 0
L - LU 3 . -4 ) = i | 0 @ >, A 2. " - 4 =0 W) ) O
v o ] - e 1 -t e e e 151
LY] e i 0 L) [V} O — = O W
b n ” e (1] 5 W 13} pey ¥
¥ n o v L 2
e n ' I8 4 3 v ) ¢}
[¢] w L @ n Lt - = @ L 8]
VL . s 3 0 n > [ #f 0] y >
w ™ ? » LV i, @ 0 Y] m I o n
# o o] " 0 > 4 o > 4
“ o « 0] O " o o v O e 0w o
o 2 Q L) 0 & 3 b 0 L8] 0 ) &)
— e “ - i © ~ @ o o = b i - b d ~ bt o O L e = - w
- -— b - La ] Al o e L) e
.. -
DI S P INRBIS AN e Sl SN st B am




- ————— — ——— s

: s A N lasegs v ¢ s S : . . - .= " S R AR S - o - .

- .-
' i) 0
¥ e 2 0 (1] Q 4 g 2
¥ o = | ¥ Q 18] ¥ o " Ly i
L O o O (9] ) e e} o e Q
< O Q o R a ! ) = A o
. £ Q - (N u ] d e = W
n £ o §] 4 " v '8 0 £ 0 (9] W
; L) () o | & (&) 1] £ "y m Q
£ (O N A Y ] 4 | ¥ £ " £e u
4 . - b 2 | . (§) | 'y sy n o B
Q ¥ Q (4] ' 4 ‘i . 5] v (8] (¥} { N i)
W | %) o | e | ¥ 1) |9 e -y Q© A : m ) 0O
O Q W £ e @ £, e | ¥ . | 9 O o a )
n ¥ A 0] L v 4 - (6} o @ i) [} n Q M £5 G
0 n .. iU ey Wl . e U] i} (08 0 V] W e
b wn 2. [ o W 0 E: Q Q 3] £ i
v - " Y ‘i b " O @ - §e) S e b4 V '8 > {
: 8 Q il O o | o n £ - 4 ) [ 34
£ Q A » > b I ' b q o ( ire = e ) Q -4
V b4 £ Q O o { 0. n Q &) W ] &=
L O \Y) ot . o " ' tn e Q X oy 2 Q ) £ ! [
Y] s ' [+ ] ' z e Q 0 ® | ¥ R i) ' f
i D Q [~ " = i ot - ¥ ~ € - v {
£ £ 2 i 2 2 | -4 4 ‘e 0 = . Q 0 4 W @ o
) W 4 i 1 [ ' ) ) 4 ) " 7 i) w
53 = W W) §e 2 i LY & A ' @ £
¢ o O 0 R 4 e = - o b o n (8] ) > e A
o “ 0O " O O 5 | 0 ) +4 = st Q ¥ o =
¥ oA T L) 1= QO @ L) (] 7] ) el i L3} ]
| S m (§] A W O " s L] " i L3 E O ] W A
(%] ] W “ p b4 0 . W) ¥ b (&) Y (] (o W £ Q L
O 0. 2 " Q | Q 14 ] » R . wn
o €2, Q [ @ by | 4 W o o £ s Q ) - = @
| O L ~4 oY) ¥ a Q ) 0 | - > m A3
| (L Q i < 3 = 1 ' { 1] . > s « w ‘U 2 O +)
" -4 m 0O £ U V) ~ 3y y Q n 4 - W
L P X i) . >. @ & e 0 ) o o A -
= v L o . e ' 2 e b e ¥ v ®) ) 4®)
"y £ 0 ol = = o 4 .m ) 8] £ 2 L ~4 Q
u.u .~ 0 | e i1} ) Q .e . ny ') " )
> O o ] A £ ) = S Q K4 £ Q R ‘) 4
0 0 O . < n = = o [ i > . 1 £5 . L. 4 o
P = = O fe Q W 0 O 4 I 4+ = - Y o &
U U Q 0 ai O e &4 0 O Vo4 < " (] '] e £ )
Q B2 e < o4 Q £ O vl Q ' o Q 0 "w 4] )
b o 4 vl ' ] V) &) I 5 0 ) bt ny (AR -
) A O o e Sy . &) ' - - Y 4
8 O 2 . o mu . ) o4 QO Ul m., w . o) 4 0 LY 4 O .
o wm ] e ] s o L2 = 4o | " i L} Q . £ b = (8] 5= g
0 L = - 34 £ " > L] . o e L) > £ & b e = & i Q
& ! o [ o4 ) (&} [ w) @
- e ' 1) wi (8] B o Lo @ “wia L3 ) - 0
& — " 0 ' b o o " o o £ 0 Q &
O o Qo W O 18] b L} L) W) [V} je 2
0 > x L (& b o Q (o ] 0 £ b}
b o [ -~ g e L Q < I - s e b 4! -~
) Q. (8] L) I b p » e (0] (8] L s Q Q e w4
e = Q > e = (7] 4 [l §s) A e 3 ]
9 by [ . (9] (¢ W b o O o ¥ a t: O ot
O ¥ 0O & (2 b £ 9 » ¥ [ N w LY o W b
U o Q “ o) (S8 o W4 @ 0 " ¢ b t: 0 b 9]
— ~—— .
.- o~ -
oL ESE AR S e B D 8 R e 2 s YR EANE SRR

«a






ok i Y 4 ALY 4 ! v r. s - R i (ARERAS TER a i o N 2 . bt w §
k.. w < . '.‘ hﬁ. ”. » < Ak ) .... 'ﬂ ..,..n WA_.. Wt. ». g ,.J ® : s -. A&., "R i * ¥\
-
po M
(8] (=) | &1
» > @ o
W ] od e
) ot Q Q .
AL o 4 @ y L% .
') Q “ b . J w .
0] 8] “ - I -4 b oh e o~ X o
4 . - V b { =4 “ v (™ 2 " .
v ot () O (o] ) ol () s w
] 1] Rl e o e} 1 5 e e Y wi )
o “a 6] Q m i
s 5] o ) y. v LY ba )
“ s o Q - ] L] N ot ) e v
(8] 3 w = O . (31 s '
W ) [ a [ o - . K3 v = =
- L Y] n be . b ©= “ Y ¥ +4 i b
o v b L4 b ) 'V} =] I i n O
(%) 'y o> Xl o @V w & ] 4 v |
£V o o ‘ £ ) ¥ o o B wi b |
P : € - b | & v o e Y] 3
e ' “ K} ] R} O o _ - n J
w v - L] O i 5] ] o w ) 1 o |
3 & Ly e 1 w . © ‘ a o -t ) _
L1 pe o " 4 1% ) e ot (e <
e 1 [} wm LY - e P i
0 0 o > (R bY) 4] 2 a [ ) b = e i _
m ot o o4 L) v 1t ] .t ot ™ |
) - £ " 7] m el W e - o o L .
.4 o4 o ] a - "~ (W o L L
o be W b ! (o] o] w 9 . |
i = s v be Ve o n (¥} o i R Y - J !
i (4] (9] J (3} = 3% | (%) v [ Q
“ o m o ha - e 0 o -
) b e 0] < « .o - 8 o bV et 3 X
v ot ¢ a P o £ A7 e o L ] o
v b ] v 0 < ko b L e o [~ [ o
n Fg o) . QU rd
" e O ] (¥ . . .o ed . w “w i Y] i
¥ | - o w . ar - e e | n . = o L) o > LY
[ &4 L4 - wa M [ b R o ke -~ (B8 - b = = £ w m b
" - > ~ ] O - o < by (18] P LN e 4 -3 O R o w &
« e - o o o o4 : &) v e L] (& %] - o kY 4
(74 i 2 < o Y 1+ [ ] < (% Q o b " x (] b w
[T “r U] O “ © = 5 n Q L = (0] b n o i BV -
4 | s L] (18] : - e o o] W B < (T8 o w) ”n (D] (s} L) (T8 L 0 '
(] v F (&) n - e £ v L o | =l Q '™ ¥ (&) - v n ot
- w s () [ w " “ . - (&) ] . © {19 ) e b [ 1) L]
wy = - b [ ] O wv " w1 ! o vy L] 2 w 28 pae w R (4 o
P £ e o w o o [~ (=] > “ - M =) ~ > R o | ("] - "~y b s -
o (s} v} -t 'R | “ . 'Y Q - wd
9 [ &) . E Ry ™ (v 0 (7)) e
N w O > Vi " n () “ Q e )
" [ Q b o »” ) b o b 0 v v
o o n O L Y] o [ N o o V] F ot
b it @ w ot i ¥} 3 p: | ) @ w “
(%] > wy “ w o L} “ b e
e N ] @ w " w 3 b | -
w T o4 o v ¢ ] wn . L&} o W Vv ©
2 W i ot R 1 0 f
o (S < (5] e “ e
&t 2 2 8 & 8 &8 & &




1089

.

o

L
-
L

v

L

e

LY
speak’

o

o
-

wish

1

= - .

w
QO

ey,
IWELL:

SHO

~Y

the

1at

h

t
be precluded

-~

1

wil

happened duri

has

E
O
b
e

e
o
e

wd

Q
i

(o8

.

as

nless,

-

e
o

[~
e
o
“

ry

Q

L2

o

N
o)

[ &

ination plan.

n

OssS~eXxat

cr

&

e

[#

Rl
w
e

o

>

”L
o

[F8]
2
(]
bam |
i

13

N

o |

TEER

ules and

.

Commission's

15

|

|
|

o

tion

Sec

e

Lo

]
©
=

@
b
8

-

censure o

12

necessary,

if

may,

ssion

-
-~

LcomzT

-~

the

pend

11 €
ds

tdh

LY
b

B
0o

i

roceec

-
r

©
-
-
9}
Eal
o

.

ar

[
4

ing pendin

representaci

2

-t
i

o |
b

X

2]

-
L8

(&8
™
b
o

Ve

- @

vy
L8




(8 )

4

e

»

1
-

o

he

e

those

nder

-

wa

cnes

he

are ¢

hev

-~

sections.

ipon

-

)

3

o

O

wi

9

o

(&)

o

¥

inue

“r

)

)
-l

| >4

r~

. i

Macan

-y v
- b

(5
o
& &
w

v
b

-
o

9

L

A
Q

here was

.

anat

o
b

(23]

-

membe

“

n .

e
9

=]
el
RS

o
b

)

©

the

W

0

canno: apol

-

was

(8]
ot
“

ey

O

A
)

. J

tance

subs

ounded.

:
-

16

.

(-
[}

o~

A
-

18

e

(3K
e
Q
o
(73]
©

=y

19

was

(e8]

il
v
w

ba
&

[ 1
Al
A

0
o

ve

-
)
Q

1 5
o
w

-wev

iate, nhov

appropr

- -
-

onweal

- = T e - -
il e - A b

o

O
ad

L7
9
£

& J

]
¥

we .

-
han

.

w




. ’ . £ L " " ’ 4 . < 8 P B Ay A 3 i, 25 : L .ﬂl.'% . « S % 3, A A
: ' 1) @S Rl E Tk 8 .‘aqﬂ_.'r ! T I AR » PR | ,..‘._y.;u.:\.m.
! X ’ " wR L - o8l L ! =y 3 ) d ¥ el
< v 4y ¥ - T 2l - 4 ol e 4 4 » - “ X 4 T ww L. o, Y QR B e
PPN PRI N MR T UL NN F A, O L SR R T PR et LT Tt A TSRl S
L~ T = N ——————— - - X
v .
Q a Qv [ & O c.
. | | ¥ n " '] O
-t © Q - 6] n [ L m
o L L2 0 3 4 e i (o Q
A & v o - Ly QO -t . 4] [ o — (a8 (8 |
- L] © £ o o QO W W € s | )] {6 |
b Q M W o " 4 |
O v v o e Q z - [ . = _
b £ O e . o ' e 1) ¥ i r W) Q
O 'S O i} - n Q by h- "y foy 4 >4 |
) O b4 i = S Q : |
Q i v (&1 i - £ - LA s . &) |
e - e pey . vl “t < " e Q 0 a _
0 Iy QO o u) ) [ Q a) o 18 (s R Q) |
= L] b b (s Q \ &) ry Q 1 ¥ el . n3 44
O @ pa: b o = . | vV o = @ ' 1 4 [ Q) ~
( Q i< (R 1% . n i) o 4 (5] i | £}
O 3 ) IS S o - s0 n " 8 " b g L6 "
(o L L} 4 QO ® {1 m 0 L Q Q ! QO - —
e Y o f - o LY n Y] g b4 o i {
e Q ) o ] e -4 ™y 2 s ) e QO O [s¥] e _
O 4 d ‘) ™ & rd 4 T ) 2 = p s b O t i
: '8 5 q Q “ b « ' ny Q o i . a |
d L&) i 1] O | ¥ £ L wn D 4 qQ £ Wi W) ) a
@) | ' ¢ O m 0 n . 34 (9] - W o ) . o . Q !
! ot t ~—t 2 Q \ @ O () - BTy ' & ¥ . ) t _,
A w ‘ ~ by (™ 5 1) £ £ o | U] ~ W) | ot L) o . U {
e v - v O E e = N R ! Yo - 1 Yoy D |
.- v ‘3 yd (5] QO Q (s o A Q 4 t) ba 7] ) o Ny ] ' |
L o -4 £ = . '8 %4 b ] v b n ) W LU ’ ¥ ") (3 |
— 3 4 ) Q Q o > a Q ‘2 O & 0, b e { |
s Wi Q . Lol 4 L] W) - - 0 c i n 4 Q m ¥ = o3 i) |
0 Q 2 QO e . O = ” " 3 (1] (5] @ fra W) |
=t k: o) ¥ 4 . . 3 7 ] n « W - b 2 o b {
£ e o '8 73 ¥ U] ¢ b i 0 o ) - &4 Q ¥ 4+ o 2 " ] i)}
: 2 o O 4 @ (R - > o ol = v X ) 0 ki 0o, b = -3 (& 0
© N O = e » Q 4 Q (9] {
ke .o QO O o ~ " $2
& ) i - e £24 e m . . .o ‘0 . . . 2 . .. . . . s
= ~ ” + " 0} e = 7 o ¥ £ e £ LA [44 £ . 4 £ o,
-4 f: 0 - | F - e il P O et et Lt (] - et > of 5 ot AN e
: m N “ @ &) = - A Ve 8] O A (&) 8] fa) « fad QL O [ -
- LY > b b ) (& @ o 3 ) a > B I : > 3 o oy d Q |
] £ Q o ) > M ) b 4 O 4 () ) () -
& LB o) L ¥ o il L) &) ) [ bl 8] fd w N 0. (1 AN bt 9 . ]
w (&) >, & u L w0 n . & O 5 _
] . [ n ¢ U (8] . (i . 2 ] . ) Q (8] . 0 . - & . (
by ) L] a o o - o » i, ' 9 - xy & b " w0 M vl & 4 ) (1
=) b o L 0. e ') - i L] x. L] 7] > " >. ~t 3 b8
4 { s} O O @ =
“t ¥ = i< K e = L Q 2
o ] Q L i >
o 4 i) o 4 -
= W w 2 = - n ©
A O o b L1} n 4
W o - b4 LY 3 ol o
A w - e b £ Wi
Qv b [ 2 o W) I IS
n O e O i @ " ny Q
0 2. - i Q 52 A2 = £
J L] T v e K (= = 3
- s «y - ) < r w o o . e «“r - )y O N o o o €« ™ -3 -
. - ” - o - - ™~ (8] (&) e e te




o
o

4

BOAV™
a2

JUDGE

ieve th.s

o
el

-
-

vou.

to

-
-

"1

Tl
“l el .

—

ank you, verv

h
aid

are necessarvy.

v)
-

@
b
D

)

U2l

L ¢

(& ]

o«
)

TIVRN S sy en
. ¥
o L1 a

v L

~
(O

N

be place

net

id

LN

i

b
M
~
(8]

S.

U

e
&

Q
]

o

b
4

£

w
L )

™wm

"
'L
W)
s
0,

W

hat'

w

Ow

F ™
‘s

A

€@
e
4
"
e

O

e
...' -

T
> R

(S S

)y

(4]
o

el
n

-41€ m

- b

ands.

19 st

O
L8]

i
)

)
LA ]
v
e
b
[&W

e

e
w

Q
)

Q
.

b
()
L&)
0
e

-
.-

v
x5
I*)

(ot ]
L

1
]




€8
he

e.lev

-~

Tes,

~
-

.

2 PR b
o ence

TSR S PPy
Uy

-
o

ME
“he . h
citizen to al
eI~ -
JUDGE

as a

m
e
Q
O
QO
1 X

|

b

.-

¥
-

JUDGE HOY

ng to have

goi

o

e
(0}

w

-5

ance

-~ -
-

)
e
O
Q0

n

CrosSsS~

ning's

MY Y-

ANMITNAT T
ALL:

P 9 B8,

-

5.
i5 was
tion

en th

W
examina

12

-uestion

~1y

qQ

e
a

A1

“

nense

1

ancé

was asxed

icness

-'.-.e W

-hi

to

wav

ve

.- a

ot e
e

0

L8

(&)
La

-~
-

O
e

0

since

L)

R
W

'y
U

Q
L
'S

M
-

s

v
b







A 3% .k
e P S Pt e —— e - T
- S ’ I e - -,
| [ o U s '
v A ) 8] 1% o > A [
& 4 4 (8] O e 0 ~ — 4 .
uy " . B b O > ns 4 ) 7] O 0 "
o n oA Ul o o ‘0 8] 0 1] @ Q A w0
w N Q £ @ i b 1 N Q 4 1 ny 4 e 0 L Q .
- b o i o 0 ] O . RV n 0 “a ) AL Qo o w Q £
i @ n ps K3 Wi [+1] vl L) i o [§] - 4 Q) (8] o4 g A [ o b -
Q. s} X 6] U b £ [ ] * O = &) &) i (2 o = bt
O £ — (8] Q I8 Q 4 “ ) Q0 84 O F
n 18] o 4 - i e~ e (8] ~ Q Q Q Q L]
. | L] o 4 5] 0 K" e IR P " o Q2 - i b b . 8] (8H .
¥ Q B o4 “L B 8 " 3 ot > 23 i N 4 2 [+1] ] - & W
4 ) e w = = il K o " o ) I+ O 3 wa b ) v
O - i oy O = [ >y b Q o 0y
d L) L4 . ! b [ ] 4 Q@ - 4+ W ] T 4/ a0 0 Es 1§
¥ ie b U 1 O > o L) | ] >4 @ 44 K 4
o o O @ > 19 L] - “ 1 bt o £ ¥ L) - > ‘v 4
- O b g Q ("} e 0 o n W 1 f i ¥
] " QO o e Q ] O Q -~ 31 . L] m w I Q (8}
O b i | 1 ) n ' * (] o Q w -4 L Q b 4} i i oy
- LY ug 0 Q b 7)) Y] t 3 = o %4 o
“wa 7] o W ) 2 | L& O s -~ (N n o o> (§) £ 1]
~ - B ™ " 0 [ = O Q | 4 o il '™ [ o f o L @ w sy [
i y ) i s ] > | o . i 3 vi m u 0} i i
| n < 9 | | G ¢ (8} &) - b a O 4
B D & ‘ | O ™ - o - o < 0 b} "y w b b nt s
m 3 O ' b v) ) e Q) O - - (&0 8] @ .
& ¥ ) "% O = LY Lt ) Q 1 o 2 v - Q n 2 "
Q c ™ i} "y 0 M K 4 L ¥ ) > vl A (8] oA 7] S = |
O " W o o n o 1§ ¥ - | ¥ o N Q ‘ >t O G _
Q w 4 4 '] b4 ] " = X W £y &) &4 4 2 ‘- — & H |
ke "3 " D m 0 Q ‘0 o Q o 5 £ 2 4 £ "
m + 0 E W £ o > v O om o B A0 e [
™ T3 4 " 4 - . | ¥ . O “a &) “ Q | ¥ " W Q ) Ul
™ n w o o e | i (8] 3 i Q e 1 |
=, = 1) o 7] 3 - 4 (8] . m [ b X : . (] o v Vv |
< & & > £ = b 8 - . 0 £ f '
- " U w @ O TR v w 0 n T |
. O v 4 n F s . L8] Y] [ g = . ey . .. - t
w -4 e P » e & " b o O [ t v) £ ) “ s Y S
b | (o ‘o0 0 Q ot i o 8 ot A bl | 0 s e | O [ O O
o L) - L Q w Q Q IR L) o " [ Q A 0 " 41
F o » o O > '] 0 1 (8] 0] o rd b W o pl ) 0
T A & & v o ] ' 8] N n 1] s o 1 pe Wl b4 o
m & - -t 0 ~ = [ O3] o 4] 1. L4 m “ 18] (14 L Q Q a
n Uy L ¥ 4 34 et L& n o O Q ) . tH ¥ LU £ 0
. ” 3 i} Uil w0 (=] -t s} E b4 a5 ' . b v 2 . () n Q £
4 @ o L b n 4 o £: £ £ 0, e | (x, 7 o i, Q > )
- 1 " c o ¥ = Lp] T8 z O 54 o LY = @ : 1y O
u W Q (=] 4 . ¥ [N 'y @ . [ 4 . iz e Q (5
wn vl o o o 3 3 -t §] | ”n W | Y] “t o
[#] e - o O O O -4 0 o 11 U ol Ll V. - 4 -
13 o L] Y] o o - Q = L) ny e o L)) 3 ] [ &1 -4 0
0 O " ] Q '] X Y  +4 o N >4 [ - v o
ol e - 0 > m Y » (8] @ 0n 4o L] por | £ @
(V] ) [ >4 [ n e o v 22 - 0 ] " T i = O w e A 0
o b ) o ot - ) b (8] 18 L K IS (8] m 4 £
o — i 8] ™ “ £ [ =4 ot (1) A n “t £ .. :
e o 8] 1% U} ] a = 0 1 ¥ et 4 Q b @ o ) b4 ¥ o
0 O > Q 4 U] > " O o | a % ' B 0O 0 L (¢} O @
o . QO 1] N o Qv (0] v L] L] =z re] I i ) - 0 Wy n
e L] - wy “« L w o o - ] “) - “y < " m o o e ©™ 3 03}
" - cng oo - - - . - L e a L L] e






e

LR Y |




UNITED STAT

m

S OF AMERICA

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

Public Service Company of New
Hampshire, et al. Docket Nos.

L0443, =444

e N S

(Scabrook Station, Units 1 and 2) )

AFFIDAVIT OF DIANE CURRAN

Diane Curran, being duly sworn, deposes and says:

l. I am counsel for the New England Coalition on Nuclear
Pollution (NECNP) in the above-captioned proceeding.

2. In this capacity, I represented NECNP 1n a hearing
before the Atomic Safety and Licensing Becaréd in the Strafford
County Courthouse, Dover, New Hampshire, on August 17, 18, 19,
and 23, 1983.

3. On August 23, 1983, during the course of the hearing, I
rose to make an objection to the Board's handling of certain
allegations that attorneys for Public Service Company and the
Nuclear Regulatory Commission had been observed coaching
witnesses regarding answers to cross-examination questions
pused by counsel for intervenors. Tr. at at 1687. The Board
dié¢ not give me an opportunity to speak, but told me to "please
be seated." Wwhen I did not sit down immediately, but attempted
to state my objection, the bailiff apprvached me until he stood
directly in front of me on the other side of the counsel table
and remained there until I sat down.

4. At no time later
state

n the hzaring was I given an
opportunity to c

i
my objection tc the Board.

-

D: ."i e '

lane Lurran

Subscribed and sworn to before me this lith day of September,
1983.
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