UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the matter of:
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that construction of the facility will be substantially completed on
a timely hasis, in conformity with the construction permit and the
Application, as amended, the provisions of the Act, and the rules &

regulations of the Commission."” 10 C.F.R. Part 2, App. A, VIII,

’
H8(G)(1).

Section 185 of the Atomie Energy
sets forth three conditions,
construction, which must be met p > issuance of 1 operating
license,

"(1) Filing of any additional informatio necessary to
bring the cpplication up to ¢ information which will
necessarily in this case ir ide detailed safety data
concerning the final ce¢sign of petitioner's reactor; (2)
a finding that the reactor wil yperate In accordance with
the Acet and regulations, 1.e. that ti afety and health
of the publicec will be adequately protected and with the
construction permit itself, whieh is expressly conditioned
upon & full investigation and fincing of fety before
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cause why the granting of a license to operate 11d not
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cannot be lltlgated.l The distincetion must be made between proposed

and actual construction, and must apply to both units as discrete
construction projects, accomplished at different times, by different
employees, under different weather and environmental conditions,
with components of different age and possibly even design,, given
the rapid changes in technology. ! hearings as Unit
issued an operating license, while
postponed and not substantially complete,
SAPL and the public to assure continued compliance with
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the heaith and safety of the publiec.
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The ASLB should have considered impact of the Applicant's
t 13 3

abandoument of a completion date for Unit 2 on these proceedings.

Although the Board is not charged with compiling a record, it

responsible for assuring the sufficiency of the record upon whieh
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to effectively intervene with concerns relative to Unit | The

result of a continued tandem procecding is to authorize issuznece of

an operating license for Unit 2 at point in time when i1t cannot
be challenged, because it is not constructed. Theoretically, this
authorization would lie dormant for ye 5 until the Commissi
determines that construction 1s sub
interim operating license proceec
cornstruction of Unit 2 proceeds free
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that the application for an operating
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A completion date is one requirement for a construction permit,
and the operating license proceeding is conducted on the premise
that constructionwill be completedon a timely basis. The applicant's
abandonment of a completion date for Unit 2 is, therefor, a proper
ISsue to be placed in controversy at this time. SAPL asserts that
the Board abused its diseretion in failing to consider the

of the contention, and in balancing the factors to be considered in

@ late filed contention.

Late Filed Contention Criteria

(1) Good cause, if any, for failure to file on time.

The Board mentioned that this contention was [iled two vears
into the proceedings (Order of January 13, 1984, p. 10) whieh totally
ignores the fact that there was a change in ci \ tances, brought

Oy the Applicant, that was not present two vears ago It is the
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did not formally abandon its completion date for Unit 2 until September
9, 1983. At this time a petition for intervention had been {iled by
Mr. Doherty, addressing the Unit 2 operating license application.
A late-filed contention by SAPL would not be necessary if Mr. Doherty
were permitted to intervene. When Mr. Doherty's petition was denied,
it became apparent to SAPL that the Board was not addressing the
merits of the issue of Unit 2 completion date. SAPL's contention
was filed less than one month from the date of denial.

SAPL urges the Appeal Board to distinguish this case from

Mississipp’ Power and Light, 16 NRC 1725 (1983) in which a conention

was filed 4 years into an uncontested operating license proceeding.
In the instant case, SAPL asserts that the 3 month period between
formal abandonment of Unit 2 completion date and SAPL's late-filed
contention, was reasonable, for good cause, and in the publiec interest
of safety, whieh is the paramount consideration in all proceedings,

(see Power Reactor Development Co. v. International V., ete., 81 S.

Ct. 1529, (1961). The Board abused its discreton in weighing this
factor against SAPL and thereby invoking the "compelling showing"

standard of Mississippi Power and Light, supra, to be applied to the

four remaining criteria.

Since it is the Applicant's duty to inform the ASLB of its
changed circumstances, it is unreasonable to expect SAPL to present
as detailed a contention as would be possible following proper
discovery. In spite of its obvious disadvantage, with respect to

the availability of information regarding & Unit 2 completion

(eont.)
connected to effectuating the purposes of the Act; a completion date
is, therefore, an integral consideration in the proceedings.
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sechedule, SAPL nevertheless outlines with as much particularity

possible, I1ts strategy for litigating this contenticn.
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The PBoard failed to respond to t!} SAPL's argument
favor of factor (ii), whieh resulted in an erroneous deicesion to
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getermination of a completion date in and of shoul invol

any delay. Litigation of the issue of the importance of a completi

date vis a vis safety issues might involve more time; however

completion of Unit 2 is hardly imminent, adverse &¢ffects of a mi
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which the Commission finds that a hearing is required in the put
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interest" (emphasis added). The Commission further noted:
"The operating license hearing is limited instead to
examining substantial changes or conditions whieh have
occurred since the issuance of the construction permit and
issues which were deferred to consideretion at the
operating license stage." 47 Fed. Reg. 46526

APL asserts that e Board ¢ not acknowledge or exami

signiiicant changes having recently rred, which have a pervasi

impact on y assess compilance wit} construct!
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lieense because 1t cannot be accomplished prior
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