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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

OHIO EDISON COMPANY

(Perry Nuclear Power Plant,

Unit 1) and THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY, et al.
(Perry Nuclear Power Plant,

Unit 1 and Davis-Besse Nuclear
Power Station, Unit 1)

ANSWER OF THE CLEVELAND ELECTRIC ILLUMINATING
COMPANY AND THE TOLEDO EDISON COMPANY TO THE
OPPOSITION OF THE CITY OF CLEVELAND, OHIO, TO
A HEARING WITH RESPECT TC THE DENIAL OF APPLICATIONS
TO SUSPEND ANTITRUST LICENSE CONDITIONS AND PETITIN
TO INTERVENE IN THE EVENT HEARINC IS REQUESTED AND IS GRANTED

On May 1, 1991, the Nuclear Regulatory Commission ("NRC"
or "Commission") published a Notice of Denial of Applications for
Amendmants to Facility Operating Licenses and Opportunity for
Hearing ("Notice"). See 56 Fed. Reg. 20057 (May 1, 1991). The
Notice stated that the Commission had denied the applications by
The Cleveland Elecztric Illuminating Company ("CEI"), The Toledo
Edison Company ("TE"), and the Ohio Edison Company ("OE"),
(collectively, the "Licensees" or "Applicants") for suspension of

the antitrust conditions appended to the operating licenses of
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the Perry and Davis-Besse nuclear power facilities.l/ The Notice
also stated that "[b)y May 31, 1991, the licensees may demand a
hearing with respect to the denial described above. Any person
whose interest may be affected by this proceeding may file a
written petition for leave to intervene." 56 Fed. Reg. 20057
(emphasis added).

On May 21, 1991, joint applicants CEI and TE, and
applicant OE filed timely reguests for a hearing.2/ On that same
date, the City of Cleveland, Ohio ("City"), filed its opposition
to those requests for a hearing and, in the alternative, a

petition to intervene.3/ This Answer represents CEI's and TE'S

1/ See The (Cleveland Electric Illuminating Company's and The
Toledo Edison Company's Application to Amend the Perry and
Davis-Besse Operating Lic:nses to Suspend the Antitrust
Conditions (May 2, 1968) ("CEI/TE Application to Amend");
Ohio Edison Company's Application to Amend the Perry
Operating License to Suspend the Antitrust Conditions
Insofar as They Apply te Ohio Edison Company (Sept. 18,
1987) ("OE Application to Amend").

2/ See The Cleveland Electric Illuminating Company's and The
Toledo Edison Company's Reguest for a Hearing with Respect
to the Denial of the Application to Amend the Perry and
Davis-Besse Operating Licenses to Suspend the Antitrust
Conditions Insofar as They Apply to The Cleveland Electric
Illuminating Company and The Tocledo Edison Company (May 31,
1991) ("CEI/TE Request for Hearing"); Ohio Edison Company's
Request for a Hearing with Respect to the Denial of the
Application to Amend the Perry Operating License t~ Suspend
the Antitrust Conditions insofar as They Apply to Ohio
Edison Company (May 31, 1991) ("OE Request for Hearing").

3/ See Opposition of the City of Cleveland, Ohio, to a Hearing
with Respect to the Denial of Applications to Suspend Anti-
trust License Conditions and rFetition to Intervene in the
Event Hearing is Requested and is Granted (May 31, 1991)
("City's Opposition"). CEI and TE do not challenge
Cleveland's petition to intervene in the requested hearing.
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within this proceeding involving the denial of the reqguested
suspension of the antitrust conditions appended to their
operating licenses, the Licensees are perhaps the persons with
the strongest interest in this proceeding.

The City's attempts to bolster its argument through a
review of the Congressional goals underly'ng § 189(a) is
unconvincing. See City's Opposition at 3. Closer scrutiny of
the guote upon which the City bases this argument indicates that
putlic participation was only one of the goals associated with

§ 189(a)'s enactment. See Union of Concerned Scientists v. NRC,

735 F.2d4 1437, 1446 (D.C. Cir. 1984), cert., denied, 469 U.S. 1132

(1%85) (". . . one of [the Commission's goals in applying

§ 189(a)] must be to assure that there is meaningful public

participation") (quoting Bellotti v. NRC, 725 F.2d 1380, 1389

(Wright, J., dissenting)) (emphasis in original). Additionally,
neither Bellotti nor UCS control here as both focused on the

hearing rights of potential intervenors rather than lic:nsees.

Thus, although the statutory language and legislative history
indicate that the provision clearly applies to potential

intervenors, such sources do not reflect, as City asserts, an

{Footnote 4 continued from previous page)
such government or nation, or other entity;
and (2) any legal successor, representative,
agent, or agency of the foregoing.

42 U.S.C. § 2014(s) (1991).
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intent to exclude § 189(a)'s application to the parties with the

greatest interest, the licensees themselves.

B. An Action Seeking a Suspension of Antitrust
Conditions Qualifies as One of the Enumerated
Proceedings under § 189(a).

Generally, courts have indicated that an action which
alters the original terms of a license qualifies as a license
amendment requiring some form of hearing under § 189(a). San

Luis Obispo Mothers for Peace v. NRC, 751 F.2d 1287, 1314 (D.C.

Cir. 1984) (extension of license term constitutes § 189(a)

amendment ), vacated in part on other grounds, 760 F.2d 1320 (r.C.

Cir. 1985). Cf. Sholly v. NRC, 651 F.2d 780, 791 (1980) (action

which "grant[s] the licensee authority to do something that it
otherwise could not have done under the existing license
authority . . . [is] a license amendment within Lhe scope of

§ 189(a)"), vacated as moot, 459 U.S. 1194 (1983).

The Commission impcsed the antitrust conditions upon the
CEI and TE operating licenses at the time of, and in fact as a
condition of, the original issuance of their operating licenses.

See Toledo Edison Co. (Davis-Besse Nuclear Power Station, Units

1, 2 and 3), ALAB-560, 10 NRC 265 (1979). Thus, any removal or
suspension of such conditions clearly alters the original

operating license. San Luis Obispo, 751 F.2d at 1314; Sholly,

651 F.2d at 791. As such, the request for suspension of the
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