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BEFORE THE NUCLEAR REGULATORY comMission o1 [ 14 Fr.cs

In the Matter of

OHIO EDISON COMPANY Docket No., 50-440A

(Perry Nuclear Power Plant,
Unit 1)

ANSWER OF OHIO EDISON COMPANY
TO PETITION OF ALABAMA ELECTRIC COOPERATIVE, INC.,
FOR LEAVE TO INTERVENE

On May 1, 1991, the Nuclear Regulatory Commission ("NRC" or
"Commission") published a Notice of Denial of Applications for
Amendments to Facility Operating Licenses and Opportunity for
Hearing. 56 Fed., Req. 20057 (May 1, 1991). The Notice stated
that the agency had denied an application by the Ohio Edison Com-
pany ("OE") to suspend the antitrust conditions appended to the
operating license of the Perry nuclear power plant, as the condi-
tions apply to Ohio Edison, and an application by the Cleveland
Electric Iliuminating Company ("CEI") and the Toledo Edison Com-
pany ("TE") to suspend the antitrust conditions appended to the
operating license of the Perry and Davis-Besse nuclear power

plants, as the conditions apply to CEI and TE.l/

The Notice also
stated that by May 31, 1991, the Licensees could demand a hearing

with respect to the denial, and that by the same date "[alny
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OE, CEI, and TE collectively are referred to herein as the
"Licensees.,"
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person whose interest may be affected by this proceeding may file

a written petition for leave to intervene." 1d.

On May 30, 1991, Alabama Electric Cooperative, Inc. ("AEC")
filed a petition for leave to intervene in any hearing demanded
by the Li-ensees. On May 31, 1991, applicant OE and joint eppli-
cants CEI and TE filed timely requests for a hearing.z/ This
Answer is Ohio Edison's response to AEC's petition for leave to

intervene, See 10 C.F.R. § 2.714(c) (1991).

The NRC's Rules of Practice provide, in pertinent part,
that:

(c) Any party to a proceeding may file an
answer to a petition for leave to intervene
« « » with particular attention to the fac-
tors set forth in paragraph (d){1) of this
section, . . .

(d) The Commission, the presiding officer,
or the Atomic Safety and Licensing Board des-
ignated to rule on petitions to intervene
. s e Shﬂll, in ruling on o

2/ see Ohio Edison Company's Request for a Hearing with Respect
to the Denial of the Application to Amend the Perry Operat-
ing License to Suspend the Antitrust Conditions Insofar as
They Apply to Ohio Ediscon Company (May 31, 1991) (hereinaf-
ter "OE Request for Hearing"); Cleveland Electric Illuminat-
ing Company's and Toledo Edison Company's Request for a
Hearing with Respect to the Denial of tke Application to
Amend the Perry and Davis-Besse Operating Licenses to Sus-
pend the Antitrust Conditions Insofar as They Apply to
Cleveland Electric Illuminating Company and Toledo Edison
Company (May 31, 1991) (hereinafter "CEI/TE Request for
Hearing").









petitioner and the particular proceeding in which the petitioner

wishes to intervene. Allied-General Nuclear Services, (Barnwell

Fuel Receiving and Storage Station), LBP-76-12, 3 N,.R.C, 277,
aff'd, ALAB-328, 3 N,.R.C. 420 (1976). In short, the petitioner
must have some "direct stake" in the outcome of the proceeding,

Allied-General Nuclear Services, (Barnwell Fuel Receiving and

Storage Station), ALAB-328, 3 N.R.C., 420, 422 (1976) (citing
Sierra Club v, Morton, 405 U.S. at 439-40). However, standing
cannot be based upon "abstract concerns" in the matter which are
not accompanied by some real impact on the petitioner.

Transnuclear, Inc, (Ten Applications for Low-Enriched Uranium

Exports to EURATOM Member Nations), CLI-77-24, 6 N.R.C., 525, 531
(1977). Rather, to justify intervention, an "injury-in-fact"

must be "distinct and palpable," Warth v. Seldin, 422 U.S§, at

501, not "abstract," "conjectural" or "hypothetical." Allen v.

Wright, 468 U.S. 737, 751 (1983) (citing Los Angeles v. Lyons,

461 U.S. 95, 101-102 (1983); O'Shea v, Littleton, 414 U.S. 488,

494 (1974)).

AEC's asserted interest is far too attenuated from the cur-
rent proceeding to support standing: AEC will not be harmed by
any decision in the present proceeding. Before AEC would even be
in a position to be harmed, Alabama Power Company would have to
initiate its own license amendment proceeding wholly independent
from this action. This remote and hypothetical event is insuffi-

cient to support standing. "A plaintiff must allege that he has
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discretionary intervention, See Pebble Springs, 4 N.R.C. at 616;
Commonwealth Edison Co. (Dresden Nuclear Power Station, Unit 1),
CL1-81-25, 14 N.R.C, 616, 623 (1981), A determination whether to

allow discretionary intervention is based upon an assessment of
the circumstances of the particular case, and a consideration of
the following factors:

(a) weighing in favor of allowing inter-
vention -~

(1) The extent to which the petitioner's
participation may reasonably be
expected to assist in developing a
sound record.

(2) The nature and extent of the petition-
er's property, financial, or other
interest in the proceeding.

(3) The possible effect of any order wh:
may be entered in the proceeding on "%
petitioner's interest.

(b) Weighing against allowing interven-
tion ==

(4) The availability of other means whereby
petitioner's interest will be
protected.
(5) The extent to which the petitioner's
interest will be represented by exist-
ing parties.
(6) The extent to which petitioner's par-
ticipation will inappropriately broaden
or delay the proceedings.
Pebble Springs, 4 N.R.C. at 615§. The Petitioner bears the burden
of persuading the Licensing Board that discretionary intervention

is appropriate. Nuclear Engineering Co, (Sheffield Low Level



Radioactive Waste Disposal Site), ALAB-473, 7 N.R.C., 737, 745
(1978).

As to these factors, AEC's P+ ‘tion presented no Pebble
Springs analysis. It can fairly be read, however, to contend
that AEC is oncerned with the possible effect of an order in the
instant proceeding on AEC's interest, (Factors (a)(2) and (a)(3)
above,) These factors, which are the same as those in
§ 2.714(d)(i1) and (iii), addressed above, militate against
allowing AEC to intervene as a matter of discretion, The facts
are that the present amendment requests are based upon the unfa-
vorable economics of the Perry and Davis-Besse nuclear urits --
not thosv of Farley. AEC has nothing to contribute to a consid-
eration of those economics, even if there is, as Ohio Edison
anticipates, no Jispute among the other parties as to those eco-
nomics, Moreover, AEC's position on the legal issues involved in
this case will be represented by another Petitioner -- the City
of Cleveland -- which does have standing to intervene, and appar-
ently also by the NRC and the DOJ stcffs.l/ Patently, AEC has no
property, financial or other interest in the proceeding. It is
not a beneficiary of the Perry or Davis-Besse license conditions;
it does not buy or distribute electric power in Ohio. Finally,

AEC has alternative means to protect its interests:

32/ OE has urged, however, that the Licensing Board give no
weight to the recommendations of tloese parties because of
the taint associated with them., See OE Request for Hearing,
Issues (4) and (5).



participation as a party in any future proceeding seeking to sus-
pend the Farley antitrust license conditions, in the event the
Farley license holders request any such amendment, Therefore,
under a Pebble Sprinqs analysis, there is no reason to grant dis-

cretionary intervention to AEC.

For all of these reasons, Chio Edison respectfully submits
that AEC has not shown that it should be permitted to intervene
in this proceeding., Accordingly, its petition for leave to

intervene shoull be denied.

Respectfully submitted,
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