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Dear Jim }
Enclosed are copies of a number of documents issued by the

State of Maryland Public Service Commission. The most recent
base rate case decision rendered by the Commission in the,

matter of Baltimore Gas and Electric Company's rates is dated
December 17, 1990. The discussion of the activities which we
brought up in the meeting with Commissioner Rogers on April 29
begins on page 60. An important fact to note is that the
twelve month operating expenses for Calvert Cliffs for the
period ended July 31, 1090, as defined in this case, were $142
million. In fact, I testified during the hearings that our
projected OEM expenses for Calvert Cliffs for calendar year
1990 would be aboui $175 million, and we were expecting about
$185 million for calendar year 1991. As is typically the case
with the Maryland PSC, rates are set on a historical test
period, so there's a considerable lag between the recovery of
costs and actual expenditures. It is interesting to note that
the period 1986 through 1988, we had the third lowest
operating and maintenance expenses in the industry. Even with
our significant increases recently, we are still below median
for all of the nuclear power plants in the country.

On page 68 of the decision is a paragraph where the
Maryland Public Service Commission states what they think
their chargo is relative to nuclear safety. It references a
1989 decision, an excerpt of which I have also enclosed.

Finally, I have attached a copy of our request for
rehearing on the four nuclear issues that the PSC denied in
this year's rate case. The Commission denied rehearing on the
basis that an appeal had been filed in circuit court and the
Commission no longer had jurisdiction.

I would be happy to come to Rockville for a more detailed
discussion of any of these aspects of the State Economic
Regulation if you would so desire.

Sincerely,
9166200119 910607 g p (f/

PDN ADOCK 05000317
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ORDER No. 69054

IN THE MATTER OF THE APPLICATION * BEFORE THE
OF BALTIMORE CAS AND ELECTRIC PUBLIC SERVICE COMMISSION
COMPANY FOR REVISIONS IN ITS * OF MARYLAND
ELECTRIC RATES.

*

CASE NO. 8278
*

- -

n +r 30 7- gfy

.

01. ' .a y 21, *'90, Ba lt bnore Gas and Electric Company

( ",BC & E" c .;mpany") t I r.d sith the Commission an Application

for authort.y to increase its base rates for electric service

'in two steps. The first step, totaling $198 million in annual

base rate revenues, had a proposed offective date of June 20,

1990. The second step, totaling $52 million in annual base
.c

rate revenues, would be effective on and after June 1, 1991.

The Application also indicated that on May 2, 1991, the Company

would file a request to change its Electric Fuel Rate in order

to reflect the anticipated fuel savings associated with

bringing Unit 2 of the Brandon Shores Generating Station on

rline. The proposed step-two increase in base rates would be
l'

offset by a concomitant decrease in the fuel Rate so that no

change in BG&E's everall price of electricity would take place
on June 1, 1991.

According to the Company's Application, the proposed
rates are necessa ry to offset a ttr i t ic,n , to reflect costa

associated with the commercial operation of Brandon Shores

Unit.2, and to recover purchased capacity charges.,

..

*

* e

m
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By Order No. 68813, entered in this proceeding on

May 25, 1990, the Commission suspended the rates filed by the
Company for a period of 150 days from June 20, 1990, and

. instituted proceedings as to the justice and reasonableness
't

thereof. By Order No. 69010, entered on November 5, 1990, the
4

Commission extended the suspension period for an additional 30
,

days, the maximum period authorized by The Public Service

' Commission Law ("The PSC Law").1
.

During the course of the proceeding, the Company

revised its rate request downward. The initial revision. to

$193,56 million, reflected actual operating results as of

July 31, 1990 The second revision, to $191,895 million, was

in response to certain evidentiary presentations during the
hearings in this matter.

o
The Office of People's Counrol ("OPC") and the

Co.nmission's Staff ("Statf") entered their respective appear-

ances, and permission to intervene was granted to: the Maryland
Industrial Group (" MIG"), General Motors Corporation ( "GM ' ) ,

i Bethlehem Steel Corporation ("Beth Steel"), the General
0
Services Administration ("GSA") representing the Federal
|
Executive Agencies, and the Building Owners and Managersi

t

Association of Metropolitan Baltimore ("BOMA")

-Testitying on behalf of BG&E vere Christian H.
e

j'Poindexte r , Vice Chairman of the Board; Edward A. Crook,
i

, Pre s id e nt. Utility Operations; Thomas F. Brady, Vice President,

I te l . Ann. Code art. 70, Section 70(b) (1988 aept. '* L.),.

,

i:
,

!

' '
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Accounting and Economics; George C. Creel, Vice President,

Nuclear Energy; Richard M. Bange, Jr., Manager, Accounting

Department; S. Edward liargest , Manager Ebonomic Research
,

Department; Richard 11 . Vollmer, Vice President, TENERA L. P.;
*,

.

Doughty and Stephen J. Marmaroff, both Vice Presidents!, Gary R.,

!

[of The Nielsen-Wurster Group, Inc.; and Dr. Charles E. O l .s o n ,

President of Olson & Company, Inc.

The Commission Staff presented the testimony of

David L. Valcarenghi, Lawrence W. Webster, and Shirley D.

Davies of the Accounting Division; and Roger E. La rs en , Barry
I. Levi, and Patricia Ferguson of the Rate Research and

.

Economics Division.

The Office of People's Counsel proffered testimony by

Kenneth F. Gallagher, Vice President of Commonwealth Consulting
Group; Basil P. Kononetz and Urey Gene flooper, Theodore Barry &

,

Associates; J?hn K. Stutz, Vice President of the Tellus Insti-

tute;, Paul L. Chernick, Vice President of Resource Insight.
Inc.; and . Bas il L. Copeland, Jr., a principa1 in Chesapeake

, Regulatory Consultants, Inc.
L_ ii
j Appearing on behalf of MIG were Stephen J. Barron andi

\,

l

Randall J. Falkenberg, both Vice Presidents and. Principals with
Kennedy and Associates. Bethlehem Steel and General Motors co-

sponsored the testimony ef . Nicholas Phillips, Jr. and James T.
b
iSelecky, both with Drazen-Brubaker & Associates, Inc. Testi-il
,fying on behalf of GSA were Phillip R. Winter, Operations
,

Research Analyst, Office of Procurement, GSA; and Thomas J.

s
M

I
3
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Prisco, Staff Accountant and Financial Advisor, Department of
the Army. Testifying for DOMA were David R. Frederick,

Executive Vice President and Chief Operating Of ficer of W. C.

,Pinkard & Co., Inc.; Duke S. Kassolls, Vice President and
it

a, Director Commercial and Retail Properties, Office and Community
.I
Development for The Rouse Company; Leonard H. Rosenberg, Jr.,

a
President c! L. H. Rosenberg & Associates; and Thomas Shaner,

il
: President of The Joseph E. Shaner Company.

~ 'l
d In addition to the evidentiary hearings conducted at

the Commission's offices, four evening hearings were held at
e

.various locations in the Company's service territory for the
d

purpose of receiving public comment. ,These hearings were duly
advertised by means of a bill insert to customers' bills.

The ratepayers who spoke at the public hearings

stated their oppouition to the Company 's rate request, voicing
..

concerns about the magnitude of the proposed increase. Some

expressed the opinion that the Company should achieve cost

savings rather than request increased rates. Others criticized

:BG&E's management for the- problems at the Calvert Cliffs
l'
Nuclear Power Plant. Still others felt that, in view of the
I

{ rising cost of living and the developing recession, a rate

' increase would be harmful to the public interest,

h In addition to the comments from those attending the
[Ppublic hearings, the Commission received written communications
l! -

|and numerous form letters from persons who were unable to
b
attend the hearings but wanted to add 'two cents" to the

h

il 4
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debate. (Two pennies were attached to each Ictter as a
'

," counter offer" to DC&E's rate request; the money will be

forwarded to the Company's fuel Fund for the needy.) The
r

petitioners expressed concern that ratepayers should not be

, charged for DG&E's " mismanagement of resources" and that "to
t

allow such a massive rate increase would be rewarding the

utility's poor busines's practices."

The Commission has been mindful of the concerns

expressed by the Company's customers in eval'tating the rate

request. We have based our decision as to the issues in this
case on the evidence in the record, fully taking into account

the position of the ratepayers, consistent with the statutory
standards for establishing just and reasonable rates.

I

I. TEST YEAR,

.

P

All of the parties-to this proceeding have utill:cd,

and we shall adopt, a test year comprised of the 12-month

period ended July 31, 1990.
f

j; II. DRidlDON SHORES UNIT 2

'

By the end of May 1991, it is expected that Brandon
I,

LShores . Unit 2 ("BSU-2") a new, $662.0 =illion, 640 megawatt
!!

j'( "!Oi" ) coal-fired, base load plant will be operational.
;

i-

|

| '

l l'
'

! j 5
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Whenever a base load plant enters commercial epera-
tion, there is an immediate, substantial increase in revenue

requirements to provide for recovery of cap.i tal, depreciation,
C

and operation and maintenance expenses ("O&M"). The Commission

'must permit BG&E an opportunity to recover this increase
::

,through rates as long as BG&E shows that the costs are reason-

able and the plant is necessary to serve ' nceds of customers.

-Importantly, however, part of the incremental cost will be
.

offset by savings in fuel costs, since the new coal-fired unit

displaces more expensive generation and purchased power.
.

No party challenges the capital cost associated with

the construction of BSU-2 or the need for the plant to a c';o m-

modato new residential, commercial and industrial growth as

.well as increased energy consumption by existing customers.
BG&E witness Crooke testified that BSU-2 will cost about S1,031
'per kilowatt ("kW") of production capacity, which " compares

very favorably" to $1,225 for a typical coal-fired unit of

similar s i;:e . Mr. Crooke also discussed LC&E's strong load

growth over tha last five years and the Company's efforts to
h
meet it, including the acceleration of BSU-2's in-service- date
I
from 1992 to 1991.

While BSU-2 was originally scheduled to be placed

into commercial operation in 1978, BG&E has deferred the plant-
H

4:several times
to more properly align the in-service date with

' forecasted load growth. While demands of customers have led to-

an acceleration of the in-service date by one year, the Company

i;

{ 6

:

.
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witness testified that earlier deferrals, efforts to maintain
flexibility and various cost controls have combined to minimize
the BSU-2 revenue requirement.

The principal issue in this proceeding concerns the

timing and method of recovering the increased revenue require- '

mont associated with BSU-2 becoming used and useful. The

parties propose vario'us ways of reflecting BSU-2 in rates.

The proposals run the gamut from the
.

traditional to the novel.
BG&E sponsors a phase-in of the costs of BSU-2 to

reflect concerns about gradualism that the Commission has

enunciated in addressing the need to impose significant

increases in customer rates. The phase-in wculd occur in three

steps, and is structured so that customers' payments in 1991
for BSU-2 are the same as would be established under

traditional rate-making.
.

According to BC&E witness Bange, the application of

traditional rate-making principles would require a $124 million
base rate increase in June 1991 for Brandon Shores alone.
However, this increase would be offset partially by a decrease

1

in the fuel rate as previously discussed. At this time, BG&E
.

N

' projects a savings in fuel costs of $52 million. Thus, even if

the Commission excludes increases in other costs of BC&E's
operations, a $72 million or 4.1 percent rate increase is

necessary to cover the operating and capital costs of placing
BSU-2 into commercial operation.

,

p 7
1

>

_ __ -, - - - -



_ _ _ _.

.

c

il .

] stArr or wanytAno

PUBLic SERVICE COMMISSION

!

; According to BC&E, the three-step phase-in of BSU-2

vculd be acccmplished in the following manner:

3 (1) At the conclusion of this case, base rates would
h

i; increase by $45 million, or 2.6 percent, through a recovery of
I!
'. capital costs associated with $333 million of BSU-2 investment.
II
-l

(2) In June 1991, basa rates would be increased by anj!
additional $52 millio~n, but would be offset entirely by a

.i
decrease in the fuel rate. This revenue requirement would

recover capital costs on another $167 million of BSU-2 invest-

ment as well as estimated O&M and depreciation expenses. After
U

Lthe in-service date, BG4E would accrue AFUDC on that part of
I!
BSU-2 not receiving a cash return, and depreciation would be

||
1

deferred with carrying charges.

(3) In January 1992, a $32 million increase would
1
itake effect, representing a 1.7 percent increase in base rates.
I
'! At that time, BG&E would then earn a return on its entire

investment, including recovery of the remaining annual operat-
,ing expenses, as well as tne deferred depreciation and AFUDC
i

;over a five-year period.
I

According to BG&E, the advantage of a phase-in is

Ethat it bridges a gap between rate cases, and gradually intro-
I,

duces the cost of BSU-2 into rates. In contrast, all other
I

I' parties
. oppose the phase-in proposal. While the reasons vary
|

- from party to party, several common themes emerg" in the
O
jtestimony and argument.
It
!;
<!

.

il
4

! a
:
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I

First, some parties suggest that a phase-in violates
:.

"the matching principle, by recognizing post-test year rate base
u
changes and estimated expenses, but not additional revenues,

i
l

(Others say that a phase-in contravenes precedent, by allowing a
O' return on Construction Work in Progress ("CWIP") before the in-

service date, and without any showing of financial hardship.
'i

Still others note that BSU-2's cost and in-service date are not
'l

'yet known and certain, and that Financial Accounting Standards
Board ("FASB") Statement No. 92 may prevent the Commission from

correcting the offect of any errors in estimation.

Contrary to BC&E's suqqestion that a phase-in of the
9. costs associated with USU-2 in mcre advantageous to its cus-
.

tomers, some parties state that a phase-in will be more expen-

j;sive to ratepayers on a present value basis than traditional
13

rate-making treatment. Moreover, many believe that the rate
iI shock associated with the traditional ratemaking treatment of
||

DSU-2 is not so significant as to warrant the extraordinary.

remedy of a phase-in since the accompanying fuel cost savings
iwill result in only a four percent USU-2 rate increase.
I

Finally, the parties strea- that there are many alternativen to
|
a phase-in that recover BSU-2 costs in a timely manner, without

I

, endangering the interests of ratepayers.

N As an alternative to the Company's proposed phase-in,l
IGM /Beth Steel witness Selecky offered a deferred accounting
1

method, which he says has been used by other states. Under this
apprsach, the Commission would authorize BC&E to record a

i
I I

9 1
,
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deferred return on and of its BSU-2 investment beginning with
't
.he.date of commercial operation. In the next rato case, thet

.:

-deferred amounts would be added to rate base and then amortized
.i

bor depreciated over the life of the plant.
|

| Like other proposals, the deferred accounting

i; approach is appealing in certain ways. It considers all
i .

elements of the rate-making process. There is no matching
a

''p r o b le m . An historic test year is used. There is no need to
- n

' adjust for O&M expense and rato design decisions are no more

, difficult than in any other base rate case,
d
h GM also asserts that deferred accounting will obviate

'one step of a rate increase. This argument is based on the
!;

.' testimony of BC&E witness Brady. lie said that, even if a.
.

9
. surcharge or similar relief is granted, BG&E may file for
|

[another base rate increase in the middle of 1991. Thus,

instead of three rate increases in a 12-month period, deferred
'I
accounting would provide for two, each in effect for a full

calendar year. CM suggests that customers want fewer changes
bin rates.
I

Of course, there are problems with deferred account-

ting. Mr. Bange offered three objections. First, he testified

I :[that the revenue requirement for BSU-2 will be greater in

January 1992 than under a traditional rate-making approach in.

li

i June .1991. Next, he notes that BC&E cannot reflect the equity
I

; portion of the accrued carrying costs on BSU-2 in its financial

.!.!
l

.. .

'I
t

I

.

10
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statements. Lastly, Mr. Bange objects to Mr. Selecky's failure
i.
to provide for the recovery of O&M expense, which will occur

,

when BSU-2 is placed in service.
l'

Another alternative to the Company's phase-in pro-

pocal is a surcharge for BSU-2 that would take effect when the
|
' unit is placed-in service. In several past cases, the Commis-

sion has used a surcharge to reflect an increase in revenue
.i
! requirements from generation or purchased power that occurs
.I
outside of both the test year and the statutory suspension

-period. See Re Delmarva Power & Licht Comnany, 73 Md. PSC 810,
0;c820-821 (1982) (authorization to file a surcharge for return to

Iservice of Edge Moor Unit 3 which was rolled into the tariffed
!!
\ base rate); Re Potomac Edison Comnany, 76 Md. PSC 451 (1985)
d
(authorization to file a surcharge and revised fuel rate for

. purchase from Bath County project); and Re Baltimore Gas &

|| Electric Comnanv,. 80 Md. PSC 496 (1989) (authorization to file
!!

'a surcharge for capacity purchase from Pennsylvania Power &
r

, Light Company, conditioned on a showing of an inability to earn
Ithe authorized return).

Staff sponsors three surcharge proposals for our

consideration in this proceeding. While the methods of compu-
|;t

[tation vary, all three surcharges are contingent on BG&E earn-

ing less than its authorized return at the time of commercial,

,

! operation, after adjusting for BSU-2. The Commission would
.

L ; determine the need for a surcharge by examining the quarterly
!

I:
.. 55

.'].
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earnings report that BG&E will file on March 31, 1991. If a
,

surcharge is necessary, Staff would reduce the fuel rate at the
|
.same time to reflect the estimated savings in fuel costs.
l'

Under Staff's first method, a surcharge would be

d[ computedby dividing the total BSU-2 revenue requirements by

[ actual test year billing determinants. Staff witness

Valcarenghi testified' that this approach presents a matching
J
; problem since rate base and expenses are reflected for the year
;

ended May 31, 1992, while utilizing July 31, 1990 demand and

ener,gy consumption levels.

r, Staff's second method would require that BSU-2 rev-
i
enues be determined by considering more current billing deter-
minants. Mr. Valcarenghi testified that using updated billing

h eterm.inants is a "means of mitigating the mismatch" chat isd

" inherent in the first approach" and would reduce " impact on
a

Pratepayers because of a greater base over which to allocate the
costs."

Under- Staff's third method, total BSU-2 revenue
Jrequirements, less the incremental revenues after the end of

the test year, are divided by updated billing determinants.
'A'h is is Staff's preferred method. Like the second surcharge

(proposal, the third method mitigates the matching problem. In
I

addition, Mr. Valcarenghi opines that the third method is most
I
consistent with Commission precedent.

BSU-2 costs-would be allocated to-customer classes in7

the same way as other production plant. Like BG&E's purchased

; capacity surcharge, Staff would then recover class costs on a
. , .

|

12

.
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per kilowatt-hour ("kwh") basis for customer classes without

demand charges and a por kW basis added to the production and
transmission demand charge for those classes with demand

1:

charges. However, Staff does not object to imposing both a
il
demand and energy charge on demand classes; and Staff sees
I

merit in seasonal differentials, and in using the- BSU-2

increase to move customer classes closer to the system return.
;! Various parties raise objections to surcharges
i

generally, and to particular aspects of Staff's three methods.

Some say that any surcharge is single issue ratemaking,

isolating one aspect of the revenue requirement from all

'others. Others liken a surcharge to using a forecasted test

year. Still others cite the matching principle, or assert
t

.that, because traditional methods provide a lower level of cost
I!

, recovery, a surcharge is unjustified. One party contends that,
':
if Staff's " interim surcharge" is. adopted, a true-up mechanism

,

will be needed.
.

Another. objection to Staff's surcharge is that its

alculation includes BC&E's adjustment for additional. O&M
I|
expense. Some object to BC&E's . inflation escalator of that
I

item. OPC also suggests that_the proposed level of o&M expenso

;does not reflect the economics of operating two similar plants,
i

Among the surcharge proposals, there is considerable
4

' disagreement about the relative merits of the second-and third
I:

E
' methods. DC&E witness Brady continues to favor a phaco-in of
L

| BSU-2 costs; but if the Commission accepts Staff's proposal, he
; ?>

l b
| r

13

.

. _



. .- . - - - . -. -- . - _ . - . . - . - - . - - . . -

,

.

!i sT ATr or u Anytano
'| - PUBLIC SERVICE COMMISSION
|

.I

' advocates the use of the second surcharge method. OPC witness4

i'Gallagher favors a traditional, albeit expedited treatment of
.I;BSU-2 costs; yet, of the surcharge proposals', he prefers the
ii it includes a sales adjustment.jthirdmethodsince

Mr. Gallagher agrees that the circumstances of this
!

case are " unique," and may justify a departure from typical
' rate-setting methods'. Among other things, he notes that "the

II: analysis of other elements affecting base rates is reasonably
' t.
. current...." However, the witness agrees with Staff's reading

of prior cases and characterizes the third method, with its
as a " reasonable second-best alternative" to-[salesadjustment,

d
a full rate case.

Mr. Brady-opines that the third method is " distorted"'

!because it reflects " forecasted sales and revenues to be

0recognized subsequent to the test year, but ignores changes in
I

expenses and rate base other than changes related to Brandon11

11

' Shores Unit 2." In other words, the witness insists, the third
dmethod " mistakenly assumes that any increased revenues would be
1
bexclusively available to offset future operating expenses

Iassociated with Brandon Shores Unit 2." He also maintains that
|Staff misreads the precedent on this issue.

Many parties have cost allocation and rate design'

Iconcerns. Beth Steel contends that its surcharge wculd be
b' higher than its current non-summer month production and trans-
! an "errorieous result. " It also asserts
, mission demand charge,
t-.that a surcnarge will cause an overrecovery because of the-
.
l.

14



_ __

_ _ _ - - - _ _ _ _ _ _ _ _ - - - - _ -_

t

.

.,

,1 srArt of W ARYLAND

j PUDUC SERVICE COMMISs4ON

'I
recent outage of the "L" furnace. Finally, Beth Steel notes

that a time differentiated seasonal factor and a kWh factor are
;

,used to allocate costs, while Beth Steel's surcharge is a

constant nonseasonal demand charge.
.i

O OPC suggests that the allocation proposed by Staff is
d

unfair because it does not " coordinate the effects of the sur-
charge and fuel savings." Others argue that Staff is too cim-

,plistic in its treatment of classes with demand charges. Many

say that a surcharge will undermine the goal of moving class
rates of return closer to the system average. There are,

alternatives, several parties say, that are not no fraught with
I

cost allocation and rate design problems.

One such alternative is a second step, base rate

; adjustment. In lieu of an " interim" surcha rtje , base rates
B

would be increased first to recover non-BSU-2 costs and again
li
to' cover BSU-2 at the time of commercial operation. Although

the labels are confusing, a second step base rate is much like
,

a surcharge, but it is not a temporary measure. Instead, the

: step increase simply accelerates the roll-in to base rates.
1

Although usually denominated a " surcharge" in past proceedings,
I

the Commission has authorized such an adjustment to base rates

[in cases where the purpose was to reflect the costs of a

permanent rate base addition, without the need for subsequent
b
true-ups.
l.

A step rate method, if done properly, minimites any
' cost allocation and rate design problems. Instead of allocat-

ing BSU-2 to classes based on the 4CP Min / Max method without
;

15
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regard to the effect on class returns, additional revenue

' requirements from both the non-BSU-2 and BSU-2 portions of the

' case could be assigned in a manner similar to BG&E's method.
f
.Thus, an effort would be made to move the customer classes
closer to the 7 percent band, followed by an increase in pro-
portion to base revenues. Also, a crude flat kW or kWh rate

would be replacad ' by ' seasonal rates and other base rate-like

' designs (such as both kW and kWh rates for demand classes).

After carefully-considering the evidence and argument

on the issue of Brandon Shores, we reach two primary conclu-
sions. First, we find that it is in the public interest to

.I

" reflect in rates both the costs of BSU-2, and the projected
fuel cost savings, in a timely fashion. Second, we conclude

that a step rate approach, with the revenue requirements and
i

updated billing determinants of Staff's second method, is the

l'best way to reflect BSU-2 costs
'

in base rates.

we define timely here as coincident with the date of,

commercial operation, now estimated at June 1, 1991. Some
.

fargue that we should wait unt.1 BG&E files a ne*/ base rate case
.h
to consider the issues. But since most facts about-BSU-2 are
|
known and certain at this time, a full rate case, whether

expedited or'not, is unnecessary. Also, because we will order.

b
||a revision in the fuel rate when BSU-2 goes into service, it is
lonly appropriate to reflect the costs that produce those sav-
ll
{ingsatthesametime.
l
.

..

'l
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In reaching this decision the Commisrion observes

that the evidence in this proceeding is clear that the capital
costs of BSU-2 are reasonable. The plant, which is substan-

tially complete, will ' cost about $662 million, or $1,031 per
kW, nearly 20 percent less than a typical coal-fired plant of

4

that size. Next, no one disputes BG&E's testimony. about the

need for this unit, uhich is not surprising, given recent load

. growth. Finally, the record is uncontradicted that BG&E's

management of the BSU-2 project was prudent. With few facts

left to determine, the creation of a separate and expensive
proceeding, we believe, would be unnecessary and not in the
public interest.

As we said at the outset, the principal issue is not

!,whether to reflect.the increased revenue requirement of BSU-2;
the questions are when and how. BG&E prefers a phase-in of

li
" costs, beginning on January 1, 1991. Af ter reviewing the many

objections to this proposal, it is obvious that the intGnded
.

beneficiaries of the Company's proposed " gradualism" in rate
l' increases reject the treatment proposed by - BG&E. We do not,

! 'l
'a however, with each and every objection to a phase-in..,

I, gree,t

. Rather, we note simply that the not rate effect of BSU-2 is not

:large enough to warrant the extraordinary remedy of a phase-in,

!!given the objections of the representatives of the af fected

! customer classes whc are parties to this proceeding.
l!
L Similarly, we are not satisfied. that the use of
b

deferred ~ accounting is a proper approach to reflect BSU-2
| costs. GM concedes that its proposal will increase the BSU-2

|| 27
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:

revenue requirement in 1992; yet it argues that such an

increase "is not necessarily detrimental to atepayers." We

agree with GM that whether such an increase is detrimental is a
.,

function, in part, of a ratepayer's cost of capital. Unlike
d

|GM, however, we are unwilling to assume that most ratepayers
'l
have a higher ccst of capital than BC&E. Thus, without decid-

ing all questions about deferred accounting, we decline to
!

accept the proposal in this proceeding.
o

Thus, we opt for a rate adjustment coincident with

the in-service date of BSU-2 based on one of Staff's methods to
i

determine the additional revenue requirements, tio party urges

"u s to use Staff's first method, and we do not consider it ~

further. We are persuaded, however, that Staff's second method

offers an equitable and reasonable way to compute the BSU-2

revenue requirement.
i

U We agree with Staff witness Valcarengni that his

second approach is a "means of mitigating the mismatch" that is
_

" inherent in the first approach." By using updated billing
i:
Jdeterminants we mitigate any mismatch and customer impact. By
||
irolling the revenue requirements into base rates we are also
!

[able to accommodate an appropriate rate design.
! Some parties argue that precedent supports the use of
1
ha revenue adjustment in the calculation of the BSU-2 revenue
i

! quirement.re The Company opposes such an adjustment, arguing

|that a predetermined revenue requirement may fail to take into
't

account increases in expenses other than those associated with

a

.

!:

| 18
i
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BSU-2. For that reason, in general, the Commission does not

make - sales adjustments in electric rate cases. Re Delmarva

Power & Licht Company, 74 Md. PSC 566, 573 (1983).
i-

Some parties also cite Re Potomac Electric Power

comoany, 78 Md. PSC 168 (1987) for the ' proposition that a
*:

revenue adjustment is appropriate in this case. However, we

believe that reliance on that case is misplaced, for two

reasons.

First, unlike Staff's third method, the adjustment in
Case No. 7972 was not a pure revenue adjustment. Rather, the

Commission adjusted income for the " earnings growth per unit of
4

sales growth" in a post-test year period. & at 181. Thus,

the Pepco adjustment was not a sales adjustment, and the

Commission explained why it rejected the latter. An
v

unadulterated sales adjustment " takes no account of the growth
- ji
in certain expenses, not otherwise included in ratemaking

adjustments, which is an inevitable result of sales growth."
_

& at 180.

The Penco case is distinguishable for another reason.
U

'The incremental earnings adjustment was predicated in part, on
|

,

" extraordinary growth in sales" in the post-test year period.
' Ld_,, Among other things, the data showed that sales growth ind

.n

Maryland in 1986 was a stunning 7.7 percent, and that sales in
1

'the six - months after the test year rose by 442,404 MWh. In

~

I

ontrast, there is no evidence here of such robust growth in
sales, either actual or forecasted.

.

10
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We - have carefully _ considered the arguments by the
parties on this issue and conclude that under the circumstances

of - this case a predetermined revenue adjustment may not be
ustified. We will, however, evaluate the need for a June 1,

.i

1991, rate adjustment through the methodology described below.
,i By this Order, we authorize BG&E to file revised

tariffs, along with a' revised fuel rate, to become effective

W' hen BSU-2 enters service, on or about June 1, 1991. The new

rates will be contingent on the following events. First, BG&E

must show that, absent a rate adjustment, it will be otherwise

unable- to earn its authorized return. That showing must be-

made in'the manner that was recommended by Staff, based on the

March 31, 1991-quarterly report, the most recent data available
before the in-service date. Second, if operating results
.

indicate that BG&E has been earning more than its authorized
,

return, but not enough to absorb the BSU-2 revenue requirement,

-the rate adjustment will be limited to a level of revenue

requirements that provide the Company an opportunity,
i. '

prospectively, to earn at the level'of its authorized return,
|rather
I

than the full amount of BSU-2 revenue requirement.
i h

; Finally, BG&E must furnish the data that is necessary toI

i I
L calculate the revenue requirement, which should not vary in any
i significant way from the evidence in this case.
| |!

| As - a part of the BSU-2 revenue requirement, BG&E

reflects a $14 ' million adjustment for O&M expenne to run the
new plant. This figure is an estimate based on the expense of

i

:6
,

!|

| || 20
t
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i

BSU-2's sister unit. Some parties object to the adjustment
il
because it includes an inflation escalator. Also, Mr. Gallagher

, believes that the number does not reflect the " expected

9

[ economies" in operating two similar plants, :,o he reduced the
figure to 75 percent of the Brandon Shores Unit 1 amount.

b We find that the $14 million adjustment is reason-
'

i .

escalates the expense for inflation.'able. Granted, BG&E
;l
However, the expense on which the adjustment is based is a

'!

stale 1989 figure. The escalator merely transforms the 1989

expense into a 1991 amount, to reflect conditions that can be

expected to be experienced when BSU-2 is operational. Also, the

inflation factor is a reasonable 4 percent per year (8.16 per-

cent for two years). Lastly, contrary to oPC's belief, BG&E

reduced O&M expense for expected economies in operating two
i.
' plants; but it found a 10 percent savings, versus OPC's larger,

seemingly arbitrary reduction. Accordingly, we accept BG&E's

O&M adjustment.

SG&E shall file the required BSU-2 information and

tariffs with the Commission and all parties to this case in a
II
' timely fashion. We expect that review will be similar to that

I
i

yhich occurs upon a compliance filing. We also expect to con-

sider the filing at an administrative meeting, at which all
il
parties will have an opportunity to express their views as to

It

Shether there is compliance with this order. Among other
II
f-things, the tariffs shall implement our rate design decisions.

hereinafter,

t

i

s

i'
21
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By making the use of a stop rate contingent on a

showing that BC&E will be otherwise unable to earn its author-

iced return, we follow the approach in Case No. 8208. In

addition, we obviate the need for an adjustment for any
,

.

; increased sales in the post-test year period by limiting the
n

increase as discussed above. If revenue growth increases

greatly from the test period to the 12 months ended March 31,

1991, the effect is to increase earnings (all other things

equal).2 If earnings exceed the level of the authorized

return, BG&E will be limited in the level of the BSU-2 rate

increase. Thus, ratepayers will be protected.

While base rates may increase by about S124 million

if the rate adjustment takes effect, there would also be a

simultaneous adjustment to the fuel rate which, in part, will
,

offset the base rate increase. BG&E now estimates that gener-

ation from BSU-2 will cause an annualised fuel cost reduction
of $52 million. However, if the price of a barrel of oil rises

substantially from the numbers in BC&E's filing, BSU-2's gen-

;eration will replace the need for more costly production,
!

reducing the fuel costs which otherwise would be incurred by a
!
t

0 2 Some argue that a problem with the use of the quarterly report is that
Ethe cost of capital may decline. But that is true when we set a rate of
I
return in any case. We recognize that the cost of capital may change, for
it changes daily in the financial markets. Still, when we set a rate of
return for the rate-effective period, we do not expect that the component
costs of capital will not change. Rather, we expect our over-all number to
be fairly representative.

4
P 22
I
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larger amount. Of course, the offset will not be known until

the spring of 1991, when the fuel rate t'ormula will be synch-

ronized to reflect on a timely basis the annual fuel cost

savings associated with the operation of BSU-2.
.

7
:t
:i
U III. RATE BASE

.

BG&E's unadjusted electric rate base is almost
'l

$3.9 billion. The per books ficure must be adjusted, however,

to determine the " fair value of the company's property used and

useful in rendering service to the public."3 After making such

' adjustments, the Company proposes an electric rate base of

nearly $4.1 billion. Other parties, who sponsor or support a

variety of adjustments, arrive at a lower valuation.
i-

All parties reflect unamortised gains on the sale of

real estate, and no one questions OPC's Keystone and Conemaugh

inventory adjustment. Similarly, there is no real dispute

about cash working capital: the amounts vary from party to
.

party, but not because of principles; rather, the recommended
Il

[i
rate relief, income adjustments, rate base and capital costs

[ explain the differences. Thus, our cash working capital will
!

' differ too. In the following discussion, we resolve the
il
iremaining issues about rate base,
i

|
i

l'
;

3 M. Ann. cue, art. 78, ss9(a).

i 23
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A. Averace Or Terminal Rate Base

BG&E proposes the use of a terminal rate base, an

adjustment of $178 million. According to Mr. Brady, BG&E has

'and will experience "the unprecedented combination of record

levels of capital requirements and severely eroding earnings."
A terminal rate base is necessary, he says, to combat attri-

tion. Some projects, such as reinforcements to distribution

and transmission systems, do not bring sales growth. Mr. Brady

expects many such projects soon; he foresees an imbalance

between rate base and sales growth.

Citing precedent, all other parties urge us to use an,

average rate base. In Re Baltimore Gas & Electric Co m o3m ,
71 Md. PSC 249, 254 - 255 (1980), we said:

Proper rate making requires that revenues,
' expenses and investments be measured on a

comparable basis. If a year-end rate base
is utilized, the company's test year reve-
nues and the associated variable operating
expenses should be adjusted to reflect the
year-end number of customers and the trend
in customer usage patterns that is evident
at year-end or expected in the near future.

Il

!
Is BG&E adjusts rate base only, the other parties invoke theA
!
e

matching principle and reject the Company's prepocal.

BG&E argues that, while an average is favored gener-
o

: ally, precedent does not foreclose the use of a terminal rate
il
Ibase. Instead, the issue has been decided on a case-by-case
basis. The Commission has used a terminal rate base when the

i

i

24
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" record has clearly _ established substantial need," Re Maryland

Marine Utilities, 76 Md. PSC 564, 567 (1985), after a consid-
,

eration of the " total financial evidentiary picture,"

Re Southern Maryland Electric Cocoerative. Inc., 72 Md.
:I

,PSC 218, 219 (1981), and upon a showing that a construction
4
program is substantial, and will not produce revenue.

Re Maryland Water Works, 74 Md. pSC 221, 224 (1983).

[ After considering this issue, we conclude that an

average rate base is . appropriate for use in this proceeding.

In those cases where the Commission has used a terminal rate

base,- the evidence was persuasive that attrition was ' s.e ly
during the rate-effective period; the record showed that, more

likely than not, the expected growth in revenues would not

exceed that of rate base and expenses.

The evidence in this case indicates that the terminal
rate base exceeds the average by $178 million, of which

$108 million represents an increase in CWIP. (We note that the

Company is not proposing a corresponding adjustment to AFUCC.)

A substantial portion of this increase in terminal rate base
li
; undoubtedly is due to the continuing construction of Brandon
|i
Shores Unit No. 2 which, in accordance with this Order,_will be

accorded terminal rate base treatment as plant in service as of

June 1, 1991. Furthermore, in this proceeding we accept the
C. .

Company's proposed adjustment to AFUDC for property additions -

i!
placed in service by January 1, 1991. These factors will

i favorably impact on any rate base attrition that may occur

| i:
:-
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during the rate-effective period. While we do not rule out the

use of terminal rate base in a proper case, we are not per-

suaded on the basis of this record.

The parties' opposition to the acceptance of a ter-,

minal rate base rests mainly on an argument that acceptance of

a terminal rate base would require that revenues and expenses
be measured on a comparative basis, including the year-end

~

' number of customers and the trend in customer usage patterns.

Staff's_ witness notes that the use of a. terminal rate base, by
itself, is an incomplete correction for the effects of attri-

.

tion. We can see merit in the parties' arguments. We can also

see, however, the real potential for attrition that may be

experienced under various conditions during the rate-effective
,

period.

While we, therefore, do not find that BG&E has pro-
4

'vided that substantial evidence of attrition that would justify
acceptance of a terminal rate base in this proceeding, we

recogni::e that an increase in capital expenditures on non--

revenue producing projects, as well as inflationary pressures,
_

'could disprove the general theory of balanced growth in rev-
[|enues,expenses and rate base and the conclusion that proper
:.

matching of these elements will result in just and reasonable

rates for-a rate-effective period.
il
! We have carefully considered the matter -and tenta-
!

!tively conclude that the answer to this dilemma may be found in
'

,

a more favorable receptivity to a forecasted test y' ear than has
i

!

|

l
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generally been exhibited by this Commission in recent years.
At the present time, while the selection of a test

. year is the prerogative of a company initially, the Commission
i

. requires ' hat profiled test year data should include, in

a|4, addition to any other test year that may be proposed by the
jcompany, test year data based on actual operating results. If

the company opts for'a partially forecasted test year for which
' actual operating results for the forecasted period will become
1

available within a-reasonable time after the original date of
filing, no additional fully historic test year data . must be

' filed. Re Delmarva Power r, Licht Company, Case No. 7427, Order

No. 64497, issued on November 5, 1980 (unpublished).

If, however, the company bases its application on a

fully forecasted test year, the utility was advised to file, in
e

addition, data for the most recent 12-month period for which
" actual operating results are available.

Since the adoption by the Commission of this policy,

affected utilities applying for a change in rates generally
(have opted for the partially forecasted test year that has been

;

' accepted by the Commission. No fully forecasted test years
I

have been proposed during this period. We assume that no.such
filings have occurred, in part, because of the Commission's.

Estated concern over the reliability of forecasted test year
data and its preference for the acceptance of actual.results of
! operations.

|
,

S
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In light of various arguments in this proceeding, we
have reviewed our test year policy and the implications of such

policy. for ratemaking results in proceedings such as the one
..

before us. While we do not plan to change. the filing

requirements that are set out in our policy statement, we want
.:

,to clarify, however, that we are willing to consider, subject
-to a proper evidentiary presentation, a forecasted test year
(for the purpose of ratemaking under the appropriate circum-
stances. We will still require the filing of actual results

for an historic period for comparison purposes, but will con-

sider for evidentiary evaluation forecasted data for the pur-
.

pose of determining just and reasonable rates for a prospective
rate-effective period in a given case.

B. Load Manacement Capital Expenditures
.

BG&E adde $5.2 million to rate base to reflect the
estimated cost of radio control switches for its air condi-
tioning ("a/c") and water heater load management programs. In

E1991, BG&E expects to ilstall switches on an additional 30,000
il
iair conditioners and 12,000 water heaters. While water heaterU
!!
| control is new, the a/c program has been very successful and is
,

. evidence of the potential of load control. .Tccording to-

|Mr. Hargest, the number of a/c customers has risen "from 18,300
il
rin July, 1989 to about 75,000 by July, 1990, and (may
O.

. . .

{ climb) to over 105,000 by the summer of_1991."

.'
k
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I

All parties except OPC accept the Conpany's adjust-

ment. OPC excludes the item from rate base because the expen-

ditures are based on budget projections for 1991, and the

Commission " typically excludes post-test year adjustments." On
i'
brief, OPC .'nsists tha*. the Commission should encourage

t*

conservation; but it suggests that, before we grant "non-

traditional treatment" of demand-side management (DSM) costs,

the Company should demonstrate that "it will do more than,

simply talk about aggressive conservation programs." OPC also

suggests that we wait for a report from a task force that we

established to study ways to encourage DSM options.
i
'

OPC witness Chernick testified at great length about

BC&E's DSM efforts, and finds them deficient. The witness

opines that "BC&E has not properly analyzed DSM potential or

economics." Among other things, he suggests that the Commis-

sion should order BG&E to "begin readying demand-side options

in time to compare and compete with the supply it would other-

wise acquire over the next decade."

l' While we understand OPC's position on the radio
Y
' control switches, we disagree. Assuming arguendo that BG&E's
b
!DSM efforts are insufficient, it would be counterproductive to
withhold inducements. We want to encourage conservation now,

|and send a clear message to that effect. If we urge BC&E to
!!
ilmplement DSM programs forthwith, and then impede the recovery
!!

of costs, our signals will be conflicting, the message garbled.

DSM programs should not be hindered, and the objective justi-

fies some departure from rigid rules of ratemak ..g

,

. 29
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We take OPC's charges against BC&E seriously.

Nevertheless, as stated from the bench at the hearing, this is

not the appropriate case for an in-depth review of integrated~

q

resource planning. There are other fora in which to effec-
.|o

ftively address the issues about BG&E's DSM ef forts. T'ho task
d
' force is one such possibility; case No. 8241 is another.4 '

I

In the haantime, we are faced with a choice of
,

wielding a stick when it may not be justified, or dangling a
,

carrot until the verdict is in. We prefer the latter approach.

Clearly, conservation is in the interests of participating

consumers, other ratepayers and the citizenry in general. We

would like to make it more appealing to investors as well.

Accordingly, wu accept the company's adjustment.
,

C.' Deferred-Tuel Balance

In BG&E's last two case rate proceedings, we resolved
,

a number of issues about the working capital allowance for

BG&E's deferred fuel balance consistent with the requirements

of Section 54F for the recovery of fuel costs by BG&E, In those
a

becisions, we set rates that reflect a 13-month averageh

!b& lance, net.of taxen, for the period ended April 30, ~1989.
L
', +

h

I!
il
b

' - 4 In lieu of litigating these issues, we encourage BCf.E to engage in a
cellaborativo process with interested parties, including cons 11tation with ,

BoMA.

.
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That period is the test year in Case No. 8190, but the selec-
|

tion of the deferred fuel 4'4nce is significant for another
\reason.

In Case No. 8208, we explained that April 1989 is the.

approximate beginning of the extended outages at Calvert,l i'

, Cliffs. Thus, the April 1989 deferred fuel balance reflects

"the level that existed prior to the escalation of' such
>

balances primarily due tc the Calvert Cliffs sMttdown."
Ro Baltimore cas & Electric Comnanv, 80 Md. PSC 496, 502

(1989).- In Case No. 8208, BG&E had asked un to reflect the new

; test year amount, a larger balance for the period ended
-

August 31, 1989, but we declined.

In this proceeding, DC.&E renews its request for a

' return on the deferred fuel balance in the most recent test
year. Thus, in its calculation of the revenue requirement,

,

DG&E reflects the 13 month average balance of deferred fuel for
,

the period ended July 31, 1990. That balince, net of texos, is

almost $207 million, about $154 millii greater than the amount

~ hat was -reflected in the last two rate cases. Staff acceptst

.W
Lthe Company's adjustment, but. all other parties reflect the ,

'

. ||

;pr,o-calvert Cliffs shutdown level of deferred fuel.'
.

: In Case No. 8708, we said that if any future disal-

ilowance of fuel costs exceeds the rate base exclusion, then
Ile

L | interest will be added to the disallowance, and ratepayers will
D

{bemadewhole. BG&E reasons that this treatment is one-sided:-

stockholders do. net earn a return on the actual deferred fuel

31
1
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;

balance, which is much greater than the level in rates; and

even if the Commission finds ultimately in BC&E's favoc,

stockholders will never recover the interim financing costs.

We are not persuaded to reverse our decisions in
!

h.BC& E 's - last
two rate cases. The selection of the pre-Calvert

/ Cliffs shutdown level of deferred fuel, and not some higher s|u;

, lower amount, reflects a balancing of interests:
4

In our decision, we accommodate the prin- ?

ciple that an asset that is ultimately
found to have been imprudently incurred
should not be permitted to earn a return.
It is also based on the equitable consid-
erations of the length of time which may
pass before litigation of the issues raised
under Section 54F(f)(4) will be completed,
and the existence of the long-standing*

deferred fuel' balance. 1sk

,

As a part of this balancing process, we rejected an
,

argument * hat no allowance should be made for deferred fuel.

DG&E overlooks that fact, and that, whatever temporary financ- I

ing costs are borne by stockholders, rates reflect some of

those costs and a return on und of nuclear plant. BG&E objects
.;.

to the f airness of the decision in Case' No. 8208, but it did
I

[not ask for rehearing,or file an appeal. We see no reason to
1:

~ reconsider the issue now.

I After adjusting the deferred fuel balance to the
U

| April 1989 level, OPC witness Gallagher reduces it by another
e

|$5 million to " reflect the continuing arartization reflected in
the- Fuel -Rate." BC&E witness Bange did not accept this

e

ii
-t

:

.

I
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adjustment because, at the time of his pre-filed testimony, the
fuel rato surcharge was expected to expirs before the rato~

effective period. Subsequently, at an administrative meeting,

the Commission approved BG&E's request for a continuing ser-
4

charge. We note that BG&E agrees' to an amortization in itt
'

application for a surchargo, and we accept OPC's adjustment.

;

D. pef erred Nuclear 2roiects |

In Case No. 8208, the Commission capitalized the

"startup or foundation" costs of the following four nuclear

projects: Configuration Management Project, Procedure Upgrade

Program, Procurement Program and Nuclear Information Project.5 ,

In this' case, OPC proposes to remove $7.5 million from rate '

base, a part of the defefred costs. According to

Mr. Gallagher, OPC's consultant determined that a " portion" of '

the projects' costs were unreasonably incurred. Therefore, ,

Mr. Gallagher deducts "the average test year value for the

unreasonably incurred defer:ed project costs."

Consistent with our discussion (f nuclear O&M'

E

expense, we decline to reverse the prior capitalization of

' deferred nuclear projects. However, we do adjust rate base to

reflect the unamortized balance of the pressurizer heater

| sleevo repairs.

d
i,

|

|

5 Pe Baltimora Cas G Elee. co., 80 Md. PSC 496 507 (1989).

C 33 )
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E. rinding
.

|

After reflecting the aforementioned adjustments to

per books figures, and the cash working capital requirement
,

:\
~that is consistent with our decision, we find that the fair

value of the Company's property that is used and useful in
'l '

rendering electric service to the public is $3.729 billion.

,(See Appendix A.)
i 1

IV. NET OPERATING INCOME

I The Company has proposed several adjustments to its
'

N
i ' test year operating results which have not. been contested by

the other parties. Since these adjustments are consistent with

.the critoria established by the Commission, thop will be
I

'acce,ted for ratemaking purposes in this proceeding. The,

1I remaining adjustments which are at issue will be considered at

this point and will be made not of tax. (See Appendix B for
.i

all adjustments to not operating income.)
,

il
I

i

A. ,Qorporate Performance Awards

,| In Case No. 8190,6 the Commission adopted a Staff-
!*

preposed adjustment that no mali::ed an unusually high test year

' corporate performance award expense; instead of the test year
I
I

|

t.!
,

,

6 Pe Baltimora Gas C Elec. co., 80 Md. PSC 380, 397 (1989).
.

.,
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amount, a four-year average was used. The company's proposed
iadjustment in this caso updates the four-year average level of i
!this expense, decreasing test year income by $$17,000.
]
i

Staff takes the position that the company's averaging 1

adjustment is unnecessary in this case, Staff witness Webster ~

reviewed the past several years of this expense and determined
that, if the aberrational level for this item in 1988 is

ignored, the test year expense of $2.291 million was " normal." !

.The witnuns further observes that if the higher, average figure ;
1 '

|is
used, rates would reflect a higher corporate performance

!expense while results (as measured by employee goals) were
|significantlylower,

<

based on the actual test year level.

In rebuttal, company witness Bange acknowledges that -

|the actual test year expense for this item was less than the

.four-year average. lie contends, however, that in order for the

|companytorecoveritscostsovertime, the commission must use,1

Uthe averaging process consistently; he cites the Commission's
4

handling of storm damage expense as an example of the averaging
9 --,

treatment.

Approximately 14 months ago, in Case No. 8190, the

jommissionacceptedanadjustment to aormalize BC&E's corporate
C

| awards
expense based upon Staff's concern- regarding the

volatility of this item. In that case, we - used a four-year

average to normalize the test year _ level. We find it appro-
|
priate to continue that treatment herein, even-though the test

!(year amountin this case may not be out-of line. Based upon the

!
*i

-

35

.-- - . , _ _ _ . , _ , -.--. -.-. _,_ .-. - - -.- -. . .- - - . - . - - - . _ _ - . .



,

t

4

ST ATF oF M ARVL AND
PUBLIC SERVICE COMMISSION

|
Company's prior experience, we assume that in future years,
!
this account may again be volatile. Accordingly, we will
;

accept the Company's adjustment.
i
i

l

D. Tariff Chances from Case No. 8208
!
; Both Staff witness Valcarenghi and OPC witress

callagher maintain that the Company has incorrectly quantified
:ithe impact of the tariff changes authorized by the Commission
I

in Case flo. 8208. According to these witnesses, the Company's

adjustment was based upon the incret antal revenue the new rates
ti
produced during the 7\ months the new rates were in effect,

subtracted from the $21.474 million increase authorized in Case
,1

llo . 8208. Such an approach, Mr. Gallagher testified, assumes

that only an additional $21.474 million would have been

l'received during the current test year, an incorrect assumption

Since increased billir.1 determinants in the current test year
<l

would result in more than $21.474 million of increased

revenues.

i Staff and OPC contend that in order to properly

Iannualize the impact of the tariff changes, the test year sales
O! levels should be taken into account. However, Mr. Valcarenghi
l.

and Mr. Callagher take a somewhat different approach in calcu-
:
'la.ing their respective recommended adjustments.
||'

|
Staff witness Valcarenghi took the Company's actual

i

a sales volumes from August 1, 1989 through
|ggregate
December 18, 1989 (that portion of the t e t,t year during which

,

36
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the new rates were not in effect), and reprf.ced them using the I

rates approved in Case No. 8208 He then compared the result
!'
,to the Company's actu'l aggregate book reven'ues for that same
i!
period. The difference between the two figures is his

ll -

, recommended adjustment ($5.863 million) to operating income.
i

! In contrast, OPC witness Gallagher applied the rates l
1
i

authorized in Case > Ho. 8208 to BG&E's billing determinants |

b(i.e., kW, kWh, customers, etc.) for the paried August 1, 1989
3
to December 18, 1989. These results were then compared to

actual ravenues received at the old rate levels. The differ-
!!

'ence between the two ($5.523 million) is his recommended
'|
'annuali:ation to reflect a full year of revenues at the new

tariff rates,
a

|| On brief, the Company argues that the approach prof-
I'
fared by Staff and OPC " involves the retroactive use of a cal-

I

culation of hypothetical revenues which theoretically would

have resulted if the revised tariffs had been in effect for the
a

full test year." The Company mai,itains that reflecting only

| actual, known amounts-is preferable in this context.
l

| Having considered the evidence regarding this issue,

|wefindthat BG&E's adjustment does not accurately reflect the ,

' increased revenues which the Company is receiving pursuant toi

L j

j hurdecision in Case No. 8208. As between Staf f 's and CPC's
I!i

proposed adjustments, we find that use of the Company's actual
D

billing determinants in calculating this adjustment will more
i: *

!'

l

| 64

|

|
g.

||
'
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accurately reflect the tariff changes authorized in Case

'No. 8208. Accordingly, we will accept OPC's adjustment to
;

increase test year operating income by $5.523 million.

r

'C . AFUDC Accrual

j 1. on Procerty,Placed in Service
i

The Company has proposed an adjustment to eliminate

accruals of Allowance for Funds- Used During Construction
I

I("AfUDC") on those construction projects f or which AFUDC will
.

not be recorded during the rate-effectivo period. A portion of
b ..

qthis adjustment relates to construction projects completed and
;

placed into service during the test year. The remaining por-
1

[ tion eliminates AFUDC on construction projects scheduled to be
+

# complete. and placed in service between the end of the test

: year and the start of the rate-etfective period. The Company
l
lasserts that failure to adopt this adjustment would deny the
d

company an opportunity to earn a return on $31 million of plant
d
which will be in service as of the date of this order. Company

witness Bange states that, with the cessatiori of AFUDC accruals

|ontheseprojects, the company's earned rate of return will be

immediately impacted if the proposed adjustment is not-
?

[ reflected. Staff accepts the proposed adjustment.
OPC witness Gallagher characterizes this adjustment

as an attempt to recognize a level of -plant in service in

excess-of the_ test year average. Both he and GSA witness Prisco
-

!| recommend thatthe Commission continue its policy of rejecting
o

; adjustments to proform rate base beyond the test year.
'

\:,
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'

Similar adjustments have been proposed in previous
[BGIE base rate applications, but have been rejected by the
a
JCommission. While the Commission noted in Case flo. 8208 thatl
'an adjustment to a test year average rate base may be
|

;

|ppropriate where sizeable plant additions substantially alter
a i

test year relationships,7 we have rejected proposed adjustments
:|

L

regarding post-test year AFUDC for CWIP which were not project'-

1

<| pecific on
s the basis that tho' adjustments represented ATUDC

|for CWIP levels which were recurring. The Commission foundi.

that such adjustments would constitute an allowance for

" attrition, the need for which had not been demonstrated.

In this proceeding, BG&E is urging the Commission to

' accept a terminal rate base instead of an average rate base in

determining the Company's revenue requirement; the difference
|I
between the two is $178 million. f an average rate base is

;I

,Iadopted, the company asserts that it will experience earnings
d
lattrition. As more fully discussed above, we have rejected the
b
:use of a terminal rate base as a means to address attrition in
h
this case. We ,io recogi.ize, however, the potential for some
|ttrition,

,

a especially with respect to new plant, unrelated to
I
,Brandon Shores, which will be providing service to customers

i:

throughout the rate-effective period. Accordingly, based upon4

- the record in thin case, we will accept the adjustment to
I
reduce test year AFUDC as requested by the Company.

\ |

l' I
l !I

7 Pe Baltimore CaJ 4 Elec. co., 80 Md. PSc 496, 511 (1989).
il

N
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i
2. All Construction Work In Procress

.
'

In Case No. 7770, the Commission determined that BC&E

need not accrue AFUDC on projects costing less'than one million

' dollars nor those placed in service during the test year.8 In

N
|this case, GSA witness Prisco proposes that AFUDC be accrued on
il
the average of all of BG&E's test year construction projects,

not just major projects. Such an adjustment would add $12.381

it
million to test year operating income.

Il
I In rejoinder, company witness Bange maintains that '

Mr. Prisco did not provide any rationale to support a departure
i

'from the Commission's policy of accruing AFUDC only on major
;I'

I construction projects. Substituting AFUDC for a cash return on

smaller projects would, according to the witness, adversely
.

I mpact the Company's cash flow and increase the already sig-Li
"l
,nificant-level of external financing requirements.

:I
!i The Commission's policy of accruing AFUDC on CWIp is
n
' based upon a balancing of the equities between present and
.i

fucure ratepayers. That only major proftets are reflected

irocegnizes "the fact that certain construction projects are of
0
isuch a short duration or for such a relatively small amount of

honeythat no AFUDC would be accrued."9 GSA has provided no

evidence that this policy is incorrect or inequitable. We,

l d

{therefore, reject CSA's proposed adjustment.
I

,.
i

|

l[ 8 Pe Baltimore cas 5 Elee. co., 75 Md. PSC 171,-190 (1984).
;.

S' g Baltimore Gas & Elec. co., 14 Md. PSc 249, 273 (1983).

L

P
i
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D. Wa_qe Increases 1990/1991
.

| The company proposes an adjustment which reflects

,the remaining impact on the tosc year of a wage increase which

vent into effect in May 1990, as well as an increase which is

9expected to take effect in May 1991. Because the May 1991 wage
b' increase will cover eight months of the rate-effective period
:)

, calendar year 1991), BG&E asks that an adjustment to annuali::e(
.!

qthe 1991 wage increase be included in determining ratos herein.
All parties accept that portion of tde Company's

.adjustmunt which reflects the May 1990 wage increase. However,
!

.both OPC_and MIG argue against adjusting the July 31, 1990 test
![
| year to include the May 1991 wage increase.

!h 0PC witness Gallagher testified that because the
'I

[latterwage increase is anticipated to occur ten months beyond
''the test year and five months beyond the order in this case, a,

)
mismatch with test year levels of operations would occur. Mc

a

~also notes that during the course of this proceeding, the
E

Company has already reduced the anticipated wage increase from

four percent to three percent, an indication to him that the
_ 0? adjustment is not known and measurable. Finally, in light of
h
[hisrecommendationthat the company file a rate case in 1991 to
n

| reflect the in-service date of Brandon Shores Unit 2, he
e

. jbelieves the May 1991 Wage increase should be considered at
il
'that time.
I
i- In a similar vein, MIG witness Falkenberg testified
!

that adjustments for both the 1991 wage increase and the post-
age rate-increase are "one-sided attrition allowances" which

| b
.

41
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should be rejected, lie also observed that both adjustments are

'outside the test year and not known and measurable. Like CPC

witness Gallagher, he recommended such adjustments be addressed
n

[in a 1991 rate case.
!!

q In numerous prior Commission cases, we have accepted
s

pro forma adjustments for wages which will be incurred by a
Il
company during the first year revised rates are in effect. As
I

we stated in a 1983 case involving The Chesapeake .s nd Potomac

Telephone Company of Maryland, dthe crucial aspect of the

issue is 'whether the adjustment provides a f air repre-. . .

isentation of conditions as they will exist during a' reasonable -

,.

future period.'"10 Consistent with our past decisions, we find

that the' proposed adjustment will reflect the wage increase

which will, occur during the rate-ef f ective period.

!

! E. Health care

BGtE has proposed an adjustment to reflect known

. increases in its health care expenses related to health main-
i

,tenance organizations and to Blue Cross / Blue Shicid. The

. adjustment annualizes the remaining effect of increases in
b
.these health care expenses actually experienced by the Company,

|during . the test year. With the exception of Staff, all other

parties accept this adjustment.

10 Ee chosaceake and Pot. Tel. Co. of Md., 74 Md. PSC 21, 34 (1983),
| ' citing Pe chesapeake and Pet. Tel. Co. of Md., 73 Md. PSc 181, 201 (1982).
|:

6

I?
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Staff witness Webster recommends rejecting that

portion of the adjustment related to payments to Blue

Cross / Blue Shield. Mr. Webster citos a data response by the
,e

Company which states that "[t]he increase in Blue Cross / Blue
, Shield costs reficcts the projected increase in health care

|'
.I

[icosts used by Blue Cross / Blue Shield in the calculation of the 1

company's required payments . ' " According to Staff, the. .

' Blue Cross / Blue Shield portion of the adjustment should be
,

rejected because it is based upon projections; an such, it is
not a known and measurable expense supported by adequate

documentation.
U on cross-examination, Company witness Bange testified

that BG&E has a contract with Blbe Cross / Blue Shield in which
the Company agreed, starting June 1, 1990, to pay 13 percent

more per month for Blue Cross / Blue Shield coverage. According
il
to Mr. Bange, the Company's health care coverage is a self-

1

~ insured plan so that BG&E pays Blue Cross / Blue Shield an amount

each month that is then compared to actual claims incurred,

Based upon the Company's experience, the 13 percent increaset

van determined by both parties to be reasonable.
!

Having reviewed the evidence on this issue, we

believe Staff has misconstrued BG&E's data response. The
,

company's. adjustment simply annualizes actual increases in
li
. payments to Blue Cross / Blue Shield which -- occurred during - the

l
j!

| test period; as such, it reflects ay known'and certain change.
| s

!. Staff's position is, therefore, rejected.
| .

ik

a
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P. Tree Trimminc '

In BG&E's last rate case, Case No. 3208, the Commis-

sion accepted a Company-sponsornd adjustment;to its test year
:.

tree-trimming expenso to reflect projected expenditures during
,d

{the rate-effective period. Acce'ptance of the adjustment was
I

based in part upon an increase in this expense from the Aprilg

30, 1989 test year in Case No. 8190, to that in the August 30,
:

(1989 test year in Case No. 8208, and in part upon - Staf f
u

testimony regarding a 33-page Company study (submitted to staff

in a data response) showing that the Company's tree-trimming
1

expenses were expected to increase.11
i'

In this case, the company has adjusted its July 30,"

1990 test year tree-trimming expense to reflect the remaining
effect of the adjustment accepted in Case No. 8208.

OPC witness Gallagher asserts that this adjustment
should be rejected for two reasons first, during the rate-

effective period for Case;No. 8208 (calendar year 1990), thu
Company's budget for this item is.only $9.1 million rather than
$9.335 million approved 'in rates by the Commission. Second,h

during the six months ended June 1990, BG&E underspent- its

. budget by $352,000. In Mr. Gallagher's view, .since the Company
:is not. spending on tree trimming what the Commission authori::od
D

Ii
i-
|

|

i

L II Pe Baltimore Gas & Elec. Co., 80 Md. PSC 496, b12 (1989),
,

I 44
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it to spend, uce of the budget projection for 1990 in Case ,

No. 8200 was inappropriate. He recommends that, in this case,
,

the Commission use the test year amount for this item.
!!

,; On rebuttal, Company witness Bange testified that

['tactual expenditures during the first part of 1990 were below.
o

budget because the contractor retained by the Company was,a

unable to provide a suf ficient number of qualified work crews.

Sie added that the company presently expects to spend
I

$9.3 million on tree trimming during 1991, the anticipated

rate-effective period for this procanding.

S The actual test year experience of the Company with
.I

' respect to this item calls into question the adjustment in case
No. 8208. We, therefore, decline to accept the remaining

'effect of that adjustment in setting rates herein.

||

G. Purchased capacity Chnroes

! In August 1988, BC&E entered into a two-part contract

with Pennsylvania Power & Light Company ("PPLL"). The first

part of the agreement involves the purchase of capacity (with-
4

out associated energy) to satisfy BC&E's requirements as a
t! - -

member of the Pennsylvania-New Jersey-Maryland. Interconnection,

i. The second part involves the purchase of energy and capacity
,from PPLL's Susquehanna Steam Electric Station from October

|

[t
-

'

1991 - through May 2001. In accordance - with the Commission's
il
Order in Case No. 8208, the Company requested, av.d was granted,

3 _

authority to recover the former by means of a base rate

1. surcharge during the period June 15#90 through May 1991.
i
|

| 's
| | 45
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The company's proposed adjustment would eliminate the

currently authorized capacity surcharge while annualizing the
The adjust-

remaining portion of such charges in base rates.
in base rates the first three months ofement would also reflect

,l hich is scheduled te begin in Octoberi
'the Susquehanna purchase w

anticipated rate-li f alls partially within the1991, and, thus,

effective period.

Staff witness Davies, OPC witness Callagher, and Beth
!

Steel /CM witness ~Selecky oppose the Company's adjustment in
*

portion of the proposed adjustment
toto. With respect to that

Staff witness Daviesrelated to purchases of peaking capacity,
currently being recovered by a,j' observedthat these costs are

Since the surcharge is scheduled to con-
ibase rate surcharge.

and since BC&E will not purchase any2

jtinueonlyuntilMay1991,
. peaking-only capacity for the period June 1991 through MayJ

1993, she believes it' is unnecessary to change the current't

' method of recovery. In Mr. Callagher's -view, reflecting any

post-May 1991 surcharge revenue in base rates is inappropriato
h
.at this time.

While the proposed adjustment for peaking capacity!

is consistent with our expressed preference to ',

, purchases|

include capacity purchases in base rates,
the purchase in|

t

| Under these circumstances,
d 1991.

| ' question will end on May 31,

i
and in light of this contemporaneous proceeding to determine-I

;otherwise just and reasonable rates, we agree with Staf f - and !11

, .dec.line to change 'the currently authorized capacity surcharge;L
'

<,

'I

'i
46
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which will expire on May 31, 1991. The adjuntment to base

rates reflected in Mr. Hargest's exhibits, therefore, will not

be necessary.

( That portion of the proposed adjustment related to

the purchase'of capacity fror Susquehanna beginning october 1,
,

1991, is also opposed by Staff, OPC, and Beth Steel /CM. Each,

essentially, takes the pcsition that it is inappropriate to -

reach 14 months beyond the test year and 10 months beyond the

Commission's order in this case to include such an expense item
without also recognizing increased sales.

Company witness Brady of fered three alternatives to
P

BG&E's original adjustment associated with the Susquehanna

purchase. One alternative would be to leave the existing

peaking capacity surcharge in ef fect through May 31, 1991, at

which time it t culd be replaced by a Brandon Shores surcharge. '

,

On October 1, 1991, an additional surcharge related to the

Susquehanna purchase could . implemented. As with the current

surchargo, the Susquehanna surcharge could.be conditioned upon

, a - showing that the Company would otherwise be unable to earn
!!
"its autnorized rate of return. A second alternative would be
il

Ito leave the existing peaking capacity. surcharge in effect
until October 1, 1991; the surcharge would then be increased to

,

the Susquehanna purchased capacity costs which villd, recover
ibegin - to be incurred at that time. A third alternative, one r

!! '

not favored by _ Company, would be to simply defer thethe

Susquehanna costs until they can be authorized for recovery in
a subsequent base rate case.

47
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IAs we indicated in Case No. 8160, "(als a general

rule, reliability capacity charges will remain as a cost com- :

ponent in base rates. A base rate proceeding provides for i

, review of the total cost of service and constitutes the most
,

effective means to establish overall just and reasonable '

rates."12 We also noted, however, that,

it is undesirable, cumbersome and ineffi-
cient to trigger frequent base rate pro'-

>

'
I ceedings which would be necessitated by'

frequently occurring changes in a ue.ilities
(sic) level of capacity purchases. We,
therefore, do - not foreclose some future
modifications to our base rate policy to
provide for interim relief where justi-
fled.13,

Because the Susquehanna purchase will not begin until
October 1, . 1991, the Company's proposal annualizes only one-

, fourth ($12 million) of the related yearly purchased capacity.
. costs ($50 million), 'such an adjustment would not serve the

commission's intent to allow full recovery of capacity . pur-
chases (consistent with otherwise just and reasonable rates)

(without exacerbating the frequency of base rate filings. As a
i

|

result, we believe that under the circumstances of this case, a
.i
Fconditional surcharge is appropriate..

.

;i

il
--

4

|-
12

Pe Petomae Electric Power CL, 80 Md. PSC 93, 105 (1989).'
13 g

.

t

| 48
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Using the critoria set forth in order tins . 68406

and 68611 in Case No. 8160, the Company may apply for a capac-

ity surcharge at the time the susquehanna capacity costs will
be incurred. The Company must show that, based upon the actual

ratemaking results of the Company's operations (as reported to

the Commission in its quarterly reports), the Company would not

be able to achieve its authorized rate of return without a
surcharge.

H. Nuclear Decommissioninc
.

The Company's proposed adjustment annualizes the

presently authurized level of nuclear decommissioning expense

and updates certain indices prescribed by the Nuclear Regula-
-tory Commission ( "!!RC") . All parties accept these components

of the adjustment. OPC witness callagher, however, takes issue '

.with the method used by BC&E to compute the return - on the "

prepaid accumulated duferred income taxes associated with the

nuclear decommissioning reserve. According to Mr. Gallagher,-

the Company used a projected (i.e., 1991) value for accumulated
1

deferred income taxes and ignored the impact of proforma,

U

' interest related to the adjustment. Instead, Mr. Callagher

recommends using the test year average level of accumulated

|- , deferred income _. ta xe s , reflecting the tax effect of the
i

; interest associated with this implicit rate base addition, and
a

using OPC's recommended overall rate of return, net of-tax, as

the rate of interest on internal funds.

49
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.

On rebuttal, Company witness Bange accepts *

'

Mr. Gallagher's proposal to reflect the income tax effecu of
,

, proforma interout ancociated with this implicit addition to
11

rate base. lie opposes use of the test year average level of
accumulated deferred income taxes, asserting that because of

I
ongoing deferred tax accruals, the actual accumulated deferred

tax balance during the rate-effective period will exceed both
,the test year average level as well as the end-of-period

balance, Further, he continues to use the rate of return
recommended _by_the Company, not of tax, as the rate of interest

.

on internal funds.
. ,

!!aving considered the arguments of the parties, we
find that the end-of-period figure for accumulated prepaid

.

' deferred income taxes should be used, together with our find-

ings r2garding the appropriate overall rate of return, in
calculating -this _ adjustment. Use of an average figure as

recommended by OpC would ignore the fact that the end-of-period

balance of prepaid deferred income taxes is the lowest level

|- .the Company will experience during the rate-effective period,
l- il
|- |,Our computation for this adjustment decreases test year

il
" operating income by $2.459 million.
I

Finally, in order to obtain a current tax deduction

for the nuclear decommissioning accrual, the Company must file
ti -

.

na private letter ruling request with the Internal Revenue
}l

, Service (" IRS"). The IRS requires BG&E to compute the amount

of the tax deduction - requested for each unit based on the '

n

| 50
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assumptions utill:cd by the commission to determine the amount

of decommissioning expennes included in the cost of service,
i

In order that BG&E may comply with the IRS requirements, the i

Cor. mission has determined the followings the decommissioning

, cost of service for Calvert Cliffs Unit 1 is $4,993,739 and for
||
Unit 2 it is $4,720,368. The assumptions upon which these

costr. are based include: the current dollar cost of decommis-
sioning each of the Calvert Cliffs Units in S137,332,000; the

;!

estimated future dollar cost of decommissioning Calvert Cliffs i

Unit 1 is -$465,054,905 and for Unit 2 it is $512,722,979; the

after-tax rate of return is 7.5 percent for the qualified
>i

external decommissioning trust; and, contr1butions will be made
,

to the qualified external trust on a quarterly basis.

1

1

I. Postace Rates Increases
'

In March 1990, the U. S. Postal Service requested a

20 percent increase in postage rates effective February 1991.
According to DG&E, the request is currently pending before the

.

Postal Race Commission but is expected to be approved as
3
2r
N.equested. Company witness Bange notes that only once has the

Postal- Rate Commission recommended a lower postage rate

' ncrease than that which it was-asked to consider, and in thati

y

jinstance, the Postal Service Board of Governors implemented the
||
igher increase. As a result, the Company considers'the pro-

p .
posed adjustment as known, certain and measurable.:

-,

i

|'r 51
,

-, , . . . ~ _ _ - , _ _ . __m_- - e-,-_.__. . . . , _ . - - _ _ . . - _ _ _ _ _ , . _ . _ _ _ _ _ . - _ _ _ . . _ _ , . . m-___,_.,,.__ _ . . , c., - - ~ . _ . - -,. ,m.,-
_



.,_ . _ - _ _ _ _ _ _ _ _ _ _ . - _ _ _ _ . _ . _ _ _ _ _ . . _ _ _ . . _ . _ _ _ _ _ _ ___

o

svatr or u Aonaso .
PUBLIC SERVICE COMMISSION

,

Both Staf f witness Davies and MIG witness Fair.enberg

recommend that, because a postage rate increase has not been

approved, the adjustment is not known and certain and, thus,
l'
.should be rejected.
.I

The commission recognizes that a postal rate increase'
1

:has not as yet been granted; the evidence indicates. however,
a

that in prior years, the level of increase requested by the
a
U.S. Postal Service has always been granted. In light of this

;1

evidence, we believe the adjustment is appropriate.

J. Annualization of Nonrecurrina Excess Deferred Income Taxes

The Company's proposed adjustment eliminates certain-

excess deferred federal income taxes ("DFIT") resulting from

the Tax Reform Act of 1986, which decreased the federal income

, tax rate on corporations from 40 percent to 34 percent. Company
witness Bange-testified that the Cc,'r,any amortized the excess

DFIT associated with the reduction in tax rates from 46 percent

to 40 percent from June 1987- through May 1989, and that

associated with the further reduction in tax rates from

@0 percent to 34 percent f roin January 1988 through December
b
1989. Since a portion of this latter amortization is included,

in test year figures, the Company's adjustment eliminates the

, test year amount as a nonrecurring item.

l
.ij According to OPC witness Gallagher, the Company's
h
; adjustment assumes that the ratemaking impact of the amortiza-

tion of excess DFIT began January 1, 1988, and ended

52
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.'!
December 31, 1989. Referring to previous Commission treatment

.:

.~o f the amortization of excess DFIT, Mr. Gallagher recommends I

il
that, for ratemaking purposes, the beginning of the two-year

[ amortization period be made to coincide with the order date in
h, Case No. 8208 (December 1989), and the adjustment confined to
!I
.,the difference between the 36 percent tax rate and the 34 per-
t

' cont rate.

] on rebuttal, Company witness Bange reiterated his.

i

testimony that all amortization of excess DFIT was completed by
the end of 1989. He further noted that the Commission recog-

f
i

nized and accepted this treatment in Case Nos. 8190 and 8208
'i
when it approved an adjustment to eliminate from those cases'

test years the non-recurring amortization of excess DFIT.

Having considered the arguments of the parties, we.

find that BG&E's proposal is consistent with the uncontested

adjustment accepted by all parties in the Company's last two

rate proceedings. OPC has not provided sufficient evidence to

show that our acceptanco of the adjustment in those two prior

fcases was wrong.
!
!

I
11;K. Annualization of BRESCO Capacity Payments

In the Commission's Order in Case No. 8208, issued on

d[ December
15, 1989, recovery of BG&E's capacity payments to

Baltimore Refuse Energy Systems-Company ("BRESC0") was changed

from the' Company's Electric Fuel Rate to its base rates. OPC

witness Gallagher testified that as a result of this change,

,

f

$$
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i

the Company's test year revenues only reflect 7\ months of

'BRESCO revenue, with the remaining 45 months reflected in the

Fuel Rate. His proposed adjustment adds to test year revenues
.|

an additional 4\ months of revenue from BRESCO.

! On cross-examination, Mr. Gallagher agreed that all
I

,

:,of the revenues from BRESCO, whether in base rate ~ or the Fuel
?
Rate, are reflected in book income for the test year. He con-
i

tinued to assert, however, that beginning when BRESCO revenue
1

'w a s removed from the Company's Fuel Rate, BC&E was left with

only partial BRESCO revenues on a prospective basis. In his

. view, an adjustment to annuali::e revenues "to what they would
h

be" is necessary.

{ On rebuttal, Company witness Bange testified that

BG&E's " actual" figures already include a full 12 months of
1
BRESCO revenue and expenses so- that OPC's adjustment is

, unnecessary.
H

j Sinc < Mr. Gallagher acknowledges that all BRESCO
h

' revenues are included in test year figures, we are not per-
i

suaded by his assertion that an additional adjustment i:

necessary. Accordingly, we will reject OPC's proposed

adjustment regarding BRESCO revenues.

i

"

Unco 11ectible Accrual
||L .

,

I

| Company witness Bange _ testified that in December

;1989, BG&E increased its uncollectible accrual by $725,385 in
I!

order to ensure an adequate reserve balance for' bad debts. In
i,

b

., ti

-{ 54
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the opinion of OPC witness Gallagher, there is no compelling

' evidence that the Company's reserve for uncollectibles was

beginning to decline as a result of write-offs in excess of
li

l Accordingly, he recommends that the Commission;accrua s .

4
: reject the Company's adjustment.
11

d Company witness Bange, on rebuttal, testified that
e

because uncollectible accounts are a function of revenue, the
'

. level of bad-debt expense recognized in any 12-month period
1
should reflect the expected level of unco'.lectible accounts

inherent in the revenue recorded during that same period. The
o

.'
test year increase in the Company's bad debt expense accrual
I

was based upon the level of uncollectible accounts which are

expected to result from revenues recorded during the test
.i
' period.

b
liaving considered this issue, we accept the Company's

justification for increasing its bad debt expense accrual dur-
li
iing the test year. We agree that by increasing the accrual,
1

[ future customers will not be unduly burdened with paying for
1
; prior uncollectible accounts.

I'

!M. Federal Income Tax - Uncollectible Reserve
b

OPC witness Gallagher testified that pursuant to the'

fTaxReformAct of 1986, the tax reserve for uncollectibles was
d
I to be taken to income over the four-year period 1987-1990. As
!!
a result, BG&E's test year figures , include taxable income of

I

$1.697 million and associated income taxes of $577,000 related

[ 55
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!
to this tax reserve item. Since, during the rate-effective

" period these amounts will not be included in income or income
'

[ taxes, Mr. Gallagher removes the $577,000 included in test year
.I
income taxes. On cross-examination, Mr. Gallagher agreed that

Il
fhis adjustment would not be necessary if the Company had

4(recorded an offsetting deferrad tax deduction.
h
1 on rebuttal, Company witness Bange stated that an
.i
offsetting deferred tax decrease was recorded during the test

'l
" year so that Mr. Gallt er's adjustment is not required.

Since tt. has already recorded the offsetting

deferred tax deduct. sentified by Mr . Gallagher, a further
il
'' adjustment is unneccesary.

i
i

N. Excess overtime
,!:

|| After reviewing BG&E's employee overtime levels over
!!
'the past several years, OPC witness Gallagher deems the levels
4
experienced during the test year to be both excessively high
and non-recurring. According to Mr. Gallagher, during the first

five months of the test year (August 1989 through December
p

il
i1989), the ratio of overtime pay to base pay was 19.1 percent,
4
11|while during the final seven months of the test year, the ratio
|

vas only 15.9 percent. His proposed adjustment would normali:e

employee overtime to a 16 percent ratio, equivalent to that
h
iexperienced during the final seven months of the test year.

4'Whileacknowledging that a similar adjustment was rejected in
;

i

'BG&E's last rate case, Mr. Gallagher noted that the increased

t'
'

;

i

i 56
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levels of overtime pay accepted in that case resulted from

reductions in the number of BGLE employees. Because the number

of Company employees has been rising since Case No. 8208, he
l'
believes a reduction in overtime pay is justifiod.

,li

Company witness Bange responds th'a t because work'

,

0
, activities can occur seas ~onally, it is inappropriate to analyze
' overtime ration based on less than a full 12-month period. He

a

further asserts that the test year level of overtime is con-
'l

sistent with the icvels experienced by the Company cince 1988,

and varies by less than five percent from the most recent full

calendar year.
|
'

The Commission does not concur with OPC that the

company's overtime levels are either excessive or will be non-

recurring during the rate-effactive period. Furthermore, we

agree that because work activities can occur seasonally, it is

inappropriate to analyze overtime ration based on less than a

full 12-month period.

O. Employee Donuses, Incentives, and Gifts

||

OPC recommends an adjustment to test year figures for
i
employee bonus, incentives and gifts. Mr. Gallagher observed

that in Case No. 8208, the Commission ordered normali stion

treatment for the impact of cory. orate performance award pay-
!!

[ments because of the volatility of those payments and the
!|

jinability to accurately project the anticipated rate-effectivo

year level of such costs. Mr. Gallagher believes that five

,

j 57
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additional bonus, incentive award, and gift programs exhibit

similar volatility. For ratemaking purposes, he proposes a

.four-year normalization adjustment ($1.919 million) for the
o

five programs, taken together, instead of tha test year amount
il
*($2.453 million).
1

il
On rebuttal, company witness Bange a 'nowledged thatq~

l

the amounts for some. of the individua1 programs "go up and

[down," but asserted that when you lump the various programs
il
together, the programs "in fact exaibit stable growth rather

than volatility." According to Mr. Bange, since 1sar 'ne.

i o

annual amounts for these programs, taken together, were
:

$1,098,000; $2,143,000; $2,154,000; $2,400,000; and $2,453,000.

The Commission does not agree with OPC's position

,that the five programs should be considcred individur'.4 ta

assess their respective volatility, but then viewed collec-
,

tively to calculate a normalization adjustment fo these

programs. Inst 2ad, we find that the tive programs, taken

together, do not exhibit volatility so as to necessitate a

normalization adjustment. We, therefore, reject OPC's proposed3
il
' adjustment.

i'
o

'P. Rate Case Expense

|| OPC witness Gallagher recommends that the Commission
!!
: normalize the Company's test year rate case expense since,
||
|@tring the test yeer, BG&E incurred signifjcant expenses for
portions of two major rate cases as well as its Fuel Rate

58
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cases. In Mr. Gallagher's view, this level of rate case

expense will not recur on a prospective basis. His proposed

adjustment normalizes the test year amount ($757,000) based
et

,upon a four-ye r average (S222,000) over the years 1986-1989.
4

||During each of those years, rate case expenses relating to
'

.

; portions of only one base rate cace are reflected on the

, Company's books. .

Coupany witness Bange views such an adjustment as

" inappropriate" in light of Mr. Brady's testimony anticipatirg

another Company base rate filing in 1991, Mr. Gallagher's own
.;

(recommendation of a new BG&E filing in 1991 to account for
Brandon Shores Unit 2, a continuation of Fuel Rate proceedings

involving the Company, and possible additional proceedings

regarding the Susqueha.'na purchased capacity charges. Because

such activity in 1991 will significantly exceed the Company's
i

four-year average, Mr. Bange asserts that a level of expense at
,

least equal to the test year level should be expected.

While a year with reduced adversarial regulatory

-proceedings involving BG&E would- indeed be welcome, we do not
h
! anticipate such an occurrence. Instcad, we antic'.pate addi-
h
j,tional proceedings, as well as extensive litigation concerning
e

Ithe Company's Fuel Rate and replacement power costs associated
| ,

with the outages at Calvert Cliffs. In view of such proceed-
q

rings,- we reject OPC's proposed adjustment to normalize rate.

h
L- , case expenses.-.

i n
.i.

l'

s!
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'l
Q. Nucleat Onorations and Maintenance Expenses

!
*

A major ratemaking issue in this proceeding is the

. total amount of expenditures which are necer'ery and proper for
i

the operations and maintenance ("O&M") of BG&E's Calvert Cliffs
?

! Nuclear Power Plant ("Calvert Cliffs" or "CCNPP"). Specif1-
il

cally, the Commission must decide whether the nuclear-related

O&M expenses during, the test year should be accepted as
i ,

! representative of the prospective O&M costs for the rate- -

1

effective pariod. In this regard, we note that our review and

findings will pertain to the reasonableness of the Company's.

test year of- expenses for purposes of sett:1ng base rates.

Issues -regarding possible Company responsibility for

replacement power costs associated with the outages at Calvert

Clif fs will not be addressed. Those questions are the subject
~

of -an on-going, extensive investigation in Case No. 8520K,

; BG&E's Fuel Rate proceeding, in which many more facts will

undoubtedly be presented. Accordingly, our decision in this

base rate proceeding will - have no res judicata.effect in Case

-No. 8520K. '

i

I

i

- December 1988, the Nuclear Regulatory CommissionIn

Pplaced Calvert Cliffs on its " watch list," a designation
I
,

'resulting closer monitoring and increased attention by tha
L

[vfederal agency. As of the date of this Order, CCNPP censinues

[to be on the NRC's watch list. In the spring o f - 19 8 9, both
!

[Calvert Cliffs units were taken, out of service for extended
outages. Calvert Cliffs Unit 2, which was taken out

-

60
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of service for prcblems related to the pressurizer heater

' sleeve, continues to be off line at this time. Currently, BG&E

anticipates the unit will return to service -Lin January 1991.

Calvert Cliffs Unit 1, which was originally taken out of

Nservice in light of the heater sleeve problems at Unit 2,
|l
oporated a total of 10 days during the test year. Unit 1 was

,

.

returned to service- on October 5, 1990, and is currently

operating at full power.
8

over the past three years, O&M expenditures at

Calvert Cliffs have risen dramatically. Nuclear OLM for the

calendar year 1988 amounted to $75 million, while actual O&M

" expenditures for the 12-month test year ended July 31, 1990
,

have risen to $142 million. BG&E maintains that the dramatic

, increase in O&M expenditures over the last three years is
t

primarily due to the exacting requirements of the evolving
.

nuclear regulatory environment. The Company urges the

Commission to accept the test year level of O&M as reasonable

for. maintaining and operating CCNPP safely and efficiently

,during the rate-effective period.
l

. In Case Nos. 8190 and 8208, the Company proposed
!

adjustments to test year operating results in order to reflect,

among other things, what BG&E termed " rising performance

|- expectations" in the nuclear power industry. In our decisienc,
F

issued in late 1989, we accepted the test year lovel of
I

|expenditurcs for nuclear O&M but rejected the Company's
,. .

proposed adjustments for projected increases. More

h

f 61
i

e

,-

---y , , -+7 - .--y-,w., y - - , , . wg, y , y, w n



. . . ._ _ m . _.. - . -. ~. _ . . . _ _ _- . . . . _ .. ._ ,_ . . . _ _ _ _ .

,

i

| ST Atr oF M ARYLAND
PUBLIC SERVICE COMMISSION

specifically, we found that the test year level of nuclear O&M

expenses reflected program- and p ocedures incurred to assure

safe operations at Calvert Cliffs. We also found, however, that

the Company's proposed adjustments for projected increases in
!l
! test year expenses had not been shown to be known and

certain.14
0
1 As stated above, the Company proposet that the booked

{1evel of nuclear O&M for the 12 ths ended July 1990 be
>,

utilized as the appropriate pro, .or the rate-effective

period. However, People's Counsel vigorously argues that the

. test year costs are not representative. Due to the prolonged
d
outages at Calvert Cliffs, it is the position of People's

Counsel that certain test year nuclear O&M- costs were non-

: recurring, imprudently incurred, or questionable. Therefore,

People's C<unsel disputes the pretnise that the test year level
,i

of O&M costs were necessary and proper and should be relied

upon for ratemaking purposes in this case.

In the Company's direct case, four witnesses testi-

fied to the reasonableness of the test year nuclear-related 04M
d

expenditures. These witnesses discussed current activities at
!

CCtfPP which require a higher level of expenditures at.the two3

li !
p ' units. P. Poindexter described a regulatory environment in.
i

( khich the t aC has imposed many new requirements and expecta-
| !!
!, tions with respect _to plant equipment and operational safety,
f il

.

,

14 p ,, g , g , g ., % . g g i g,* , Co., 80 Md. PSC 496, 50t, (1989).
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Mr. Creel testified . that nuclear O&M test year expenses were

reasonable and reflective of conditions that will exist in the
rate-effective period. Mr. Vollmer'u testimony addressed the

necessity and adequacy of recent activities and improvements at

CCNPP. Mr. Doughty compared the level of Calvert Cliffs' O&M
'!
expenditures to those at other nuclear plants and offered
perspectives on the reasons for the . increasing nuclear C&M

expenses.

OPC challenges the test year level of nuclear O&M

expenses, as well as certain deferred nuclear expenses, which

the company seeks to recover in rates. Based upon the testi-

mony and evidence of its witnesses, Messrs. Kononetr. and

Hooper, OPC argues that: the. test period nuclear O&M expenses

are not representative of Cuture costs; costs for certain

hardware and procedural deficiencies represent unreasoncbly
incurred costs; certain deferred nuclear expenditures were not

reasonably incurred in the. test year; and, management

inefficiencies resulting from BC&E's need to address numerous

concurrent activities cauced unnecessary costs to be incurred.

f Company witness Poindexter provided a general

i

response to OPC's recommendation that_a total of S31.1 million

in test year nuclear O&M expenses be disallowed for ratemaking

, purposes. Mr. Poindexter stated that the testimony of OPC's

'witnessea does not - address the issue of what level of O&M
xpenses is necessary to operate Calvert Cliffs during the

rate-effective period. The witness observed that the Company

+
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spent $142 million on nuclear O&M during the test year and

expects to spend more durirg the rate-effective period. While

he acknowledged that certain specific maintenance costs at

Calvert Cliffs will decrease by $13 million from the test year

to the rate-effective period, he asserted that other itemized
!

Nuclear Energy Division costs will increase by $19 million so

that the overall level of nuclear O&M will increase. More

specific responses to OPC's recommended individual

' disallowances were provided by Company witnesses Vollmer,

Doughty and Marmaroff, as discussed below.

';

!
'

1. Non-Representative Costs /Non-Recurrine Costs

The first disallowance proposed by People's Counsel

is based upon the argument that test year O&M expenses are not

representative of expenser which will be incurred during the

rate-effective period. Because Calvert Cliffs Units 1 and 2

were off line for virtually all of the test year, OPC contends

that BG&E accelerated more than 5,000 plant maintenance and

modification activities into the test period. OPC asserts that
b

jthWe accelerated costs should bo spread over at least a five-
i

| year period, to be " representative of the time that these

activities would have occurred had the units operated as

; expected." As support for this view Messrs. Kononet: and,

Hoopcr quote the testimony of a BG&E witness in th3 Company's

. current Fral Rate case, Case No. 8520K, that, "the prolonged

i

|

!
's
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duration associated with the pressurizer resolution pret,ented

BC&E with an opportunity to pursuc other significant

maintenance and modification activities " The Company. . .. .

witness in that case added that had these activities not been
pursued during the outage, it wouid huvo been necessary to

.

, address them in future planned nintenance outages.

Two difforent methods were used by OPC witnasses

Kononet: and Hooper to quantify what they believe was the level

of non-representative nuclear O&M expenditures during the test

year. Tne first method compared the March 1989 contractor

. staffing level (used as a baseline for the typical monthly

contractor staffing levels during a representative test year)

to the level of contractor staffing during the test year.

;According to OPC, the results of this method indicate that

S23.995 million in accelerated maintenance O&M costs were
I

incurred during the prolonged duration of- the outages. The

second method compared BG&E's 1989 forecast for nuclear C&M

costs during 1989, increased by 10 percent, with the actual

! . test year costs. This method indicated that test ' ear nuclear
20&M costs increased by $29.143 million over the Company's own

; t,

| forecast. In order to give BG&E "the ben'afit of the doubt,"
j.

Messrs. Kononet: and Hooper recommend using 7he. lower-figure to

retlect the ''non-representative" nuclear O&M expenses -- during
the test year. Since, in their opinion, these costs would

,

normally have been incurred over a five-year pc: ? d, they

g 65
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recommend that- only one-fifth of the $23.995 million be

.acluded in test year operating expenses. In its Reply Brief,

OPC suggests that the remaining portion be amortized.

In rebuttal testimony, Company witnesses Doughty and

Marmaroff suggest that OPC witnesses Kononetz and Hooper do not

understand the use of Maintenance orders ("Mos") at CCNPP and
therefore have misconstrued the significance of the completion

of niore than 5,000 maintenance items during the test year.

They testified that the total 1990 MO trend is consistent with

the historical total of 17,C00 new MOs generated in each of the

preceding three years. This consistency leads them to conclude

that 1989/1990 was not a period with an abnormally large number

of. MOS. They also concur with testimony offered by BG&E

witnesses - Poindexter and Creel that the overall level of O&M
expenditures for the test year is indicative of expenses

expected during the rate-effective period. Finally,

Messrs. Doughty and Marmaroff fault OPC's methods for

quantifying the alleged accelerated maintenance activities.

BG&E's witnesses contend that the rate setting
s

adjustments advocated by OPC ignore the fundamental nature of
||

[inalntenance expenditures; i.e., maintenance is by its nature

partially nesn-recurring . It is their position that . no one

)lshould expect that the exact same maintenance projects andi

' activities which occurred-in the test year will be performed in
il
,the rate-effective period. According to BGLE, some mainte".ancy

activities can be expected to be unique and non-recurring as

l'
66

s

o m

'
,

.-,u , . . , , _ _, . . _ . . .



- ~_ . . . _ . - . _ - . . ... - - -

F

Sf aVF oF MORY(AND
PUBLIC SERVICE COMMISSION ,

specific components of the complex nuclear systems at CC!lPP are

maintained or specific problems are investigated. The Company

argues that, when the Commission reviews these maintenance

expenditures, the appropriato question is whether the aggregate
amount of these expenses is a reasonable reflection of the

expense level likely to occur during the rate-effective period.

In this regard, BG&E witnesses testified that despite the pro-

jects which were accelerated into the test year, a siqaificant
L

backlog of lower-priority maintenance items remains.

Moreover, as a result of opening many systems during

the extensive outages at CCNPP, the Company has identified

various operations and maintenance activities which it asserts

will cause O&M expenses to continue to be equal to, and

probably rise above, test year levels. Con.pany witness

Poindexter identified specific items which would account for

approximately $19 million of increased O&M costs. Such costs

include staffing the Electrical and ' Controls Unit, a sixth

shift of operators, as well as general improvements to planning-
and scheduling activities. In addition, O&M costs will

!'

iincrease in order to fulfill BC&E commitments for improvements
I.

Iin Electrical Systems Distribution, Reliability Engineering,
Quality Verification Section and additions of administrative

support - in the Procurement Engineering Unit and the Contract

[ Administration Unit.
F

Having considered this issue, we conclude- that the-7

Company's overall level of test year nuclear O&M expenses is

rearonably representative of expenses which will be incurred

,,
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during the rate-effective period. Except for the pressurizer

heater sleeve activities, discussed below, we believe that test

year maintenance projects will be replaced by other operationsl

and maintenance activities necessary in the course of operating
and maintaining CCNPP during 1991. We are persuaded that a
:8

reduction in O&M expenditures during the rate-ef fective period

of the magnitude suggested by OPC will not occur.
.

4 In o u r. opinion, acceptance of the ratemaking

adjustment suggested by OPC would result in an unrealistic and

insufficient nuclear O&M expense level. As we noted . in our
'

decision in Case No. 8208, "the NRC is charged with the design

'and administration of programs to insure ' the safet,y of the
operation at Calvert Cliffs (while] the Commission has a. . .

conccmitant responsibility to insure that the . Company is

rovided with the funds necessary to implement these vital

programs on a reasonable basis."15 Therefore, we will not adopt

OPC's proposed adjustment to amortize expenditures associated

with accelerated O&M. projects and activities.

- In addition to the accelerated--maintenance- c o s ts --

hich it believes are non-representative of the test year, OPC-

contends that certain test year costs associated with testing,

examining and removing CCNPP's pressurizer heater sleeves will
,

not recur in future years. As a result, OPC argues that the
t.

pressurizer investigation expenses, totaling SS.227 million,
!!
Y .

.

15
; Balt trmee Gas G Electric Co., 80 Md. PSC 496, 507 (1989).

|
|

| I8
'
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should - not be considered normal test year expenditures. On

Brief, OPC suggests that the Commission amortize this amount as

an extraordinary expense over the 11to of the plant, and

capitalize the unamortized portion,' citing Re Baltimore Gas &

Elec. Co., 3 Md.-PSC 249, 262 (1980).
!;

With respect to this issue, company witnesses Doughty

and Marmaroff agree ~ that the analysis and testing . associated

with the heater sleeve problem is "non-recurring" in terms of-
,

the specific work pe r f ormed .16 However, they do not agree

,that such costs should be excluded from test year expenses.

They argue that while the particular activities may be non-

recurring with reference to specific hardware, it is expected

that over a period of time, there will be a similar level of'

.0&M activity required at Calvert Cliffs.

In contrast to those maintenance costs which OPC

argues are non-representative, the costs associated with

investigating problems with CCNPP's pressurizer heater sleeves

are, indeed, a substantial one-time expenditure. As such, we

fconsider these costs- to. be an " extraordinary maintenance
!!

; expense" which should be amortized over the life of the plant,.
E

(- with' the unamortized portion included in rate base. Thin-

|I v

treatment is consistent with our decision in Pe Baltimore Gas
i.
1 a

!;
i

s

O

!!

16 The actual physical repair work has been capitalized and is not a part
of this o&M adjustment.

I
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and Elec. Connany, 71 Md. PSC 249, 262 (1980). Accordingly, we
;

'will increase test year rate base by $2.543 million and

increase net operating income by $3.319 million.
b
o

2. Costs for Certain Hardware and Procedural Deficiencies
o
|| a. Abnormal Operatinct Procedure-9

' In the even't of a control room fire, nuclear plant
?
licensees must be able to bring ths. plant to a safe shutdown

|!
,from a remote location. The written procedures to accomplish

this at Calvert Cliffs are known as AOP-9. In early 1989, BG&E

' initiated a programmatic overview of certain NRC requirements,
'I
including the AOP-9 for Calvert Cliffs. Following a May 1989

.

" walk-through" of the AOP-9 procedure, the Company filed a

10-page Licensee Event Repott ("LER") with the NRC which

concluded that, "there may not be adequate assurance that 'c-

"could concurrently bring both units to a cold shutdown

condition in accordance with Appendix R requirements "
. . . .

BG&E further determined that, "the condition of AOP-9

j. constituted a nuclear satety issue" and that this condition wasJ

o
! reportable to the NRC.
!'

f The LER also identified several technical deficien-

|
cies with the AOP-9 including, " missing information, incorrect

,information, steps not prioriti::ed as a result of not having an
il
-adequate technical basis, and inadequate references to other

, ,

q'

! ' procedures and requirements." Another concern was inadequate
|

I|
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staffing to implement AOP-9. The LER noted that the last

revision to AOP-9 for Unit 1 was completed in September 1984,
.

'nd in April 1986, for Unit 2.a
ii

h According to the LER, the " root cause" of the
il
inadequacies of the A'OP-9 was "the failure to perform an

;!i

adequate, dual unit validation and verification of AOP-9."

Contributing causes included: the AOP-9 had not been revised to

, reflect the current- industry practice of using safety function
i

parameters' and time lines when developing Alternate Safe

Shutdown procedures; a worst-case simultaneous two-unit walk-

through of the procedure had not been performed; and, adequate
l
resources had not been assigned to ensure the Appendix R

complianct program was maintained consistent with current

coraitments and industry guidance.

| In order to correct the deficiencies identified in

the walk-through of the AOP-3, BG&E determined that a current
|

technical basis document for AOP-9 should be developed and'

staff levels augmented ac necessary. It was also recognized

,that training for the revised AOP-9 would be. necessary.
n,

t 1;

j Further, in light of the problems with its AOP-9, the Company
i

'cencluded that an evaluation of ot.her Abnormal Operating'

| -
1

| Procedures at CC:!PP should be conducted in order to ensure that
! i.

| |all such procedures had adequate technical bases.
.!

| O?C argues that costs related to the AOP-9 were
| |

| imprudently incurred and, therefore, sho 21d be - removed , from
|

| test year expenditures. More particularly, Messrs. Kononet::
;
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and Hooper testified that: costs associated with the evaluation

and correction of BG&E's AOP-9 and other Abnormal Operation

Procedures would not have been necessary had they been properly

formulated initially; re-training to the new AOP-9 revision
r
would not have been necessary; certain of the design's
I

modifications could~ have been more efficiently implecented
i

earlier and at a resulting lower cost; and procedure revisions
required to be performed by personnel associated with the
,

Configuration Management and PUP efforts could have been more

efficiently implemented earlier and at less cost. However,

^OPC's witnesses also note - that AOP-9 corrective action costs
re included in various O&M expense categories as well as in

the Configuration Management and Procedure Upgrade Program

deferred expense categories. As a result, they were unable to

' dentify. and quantify the associated costs for theiri

recommended disallowance.

On rebuttal, BG&E witness Vollmer disputed

. Messrs. Kononet; and Hooper's assertions that the costs for

corrective actions related to AOP-9 were not reasonable,
{!
necessary, and proper. On the contrary, he testifled that all
!

,AOPs are reviewed on a periodic basis and that such costs are
b
. ordinary - and necessary O&M costs. Nor did he believe that

qbesign modifications could have been more efficiently imple-
I

mented earlier and at less cost. He further asserted that
I

i," isola ted problems and deficiencies will occur." Because theI
configuration management program found, reported, analyzed, and
.

P
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corrected the problems associated with the AOP-9, Mr. Vollmer
believed that no mismanagement occurred, and that no dis-

, allowance is warranted.
'i
ii In a similar vein, BG&E witnesses Doughty and-
li
.Marmaroff testified that OPC's witnesses "provided no basis for
0

,their conclusions, used hindsight, and applied a standard of
perfeccion." They' also noted that some of these costs are

,recummeaded by OPC for disallowance in other categories, so
that there was a potential for double counting.

On Brief, BG&E objects to the use by OPC's witnesses

of the AOP-9 Licensee Event Report, callina it a document
i

" written in hindsight, aftar a deficiency has been identified,
to describe the sequence of events, identify root causes and
describe corrective actionc, . " The Company also objects to

citations by Messrs.'Kononetz and Hooper to that portion of the
,

;

LER describing Company actions from 1984 through 1989.

At tha outset, we reject BG&E's positich regarding
'.
use of its -Licensee Event Report to the NRC. The Corrussion

_ [, believes it entirely appropriate to utilize th-2 c). nya ny 's. own

analysis, as set forth in its LER, to reri^v aw e"aluate
I,

l'

whether its actions in a given situatio e over c gAven period

,of time were reasonable. Clearly, aa i - M tion af this type
U

must look backward; however, the Com,7any's a@cssment, as set
i

L iforth in its LER, was presented in tc, vnich recognized thei |-

i [ obvious shortcomings in its own perfc ra...
.

! h

,
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4

As we have done in other situations, we evaluate

whether a company's actions were proper under the circumstances

and knowledge at the time. With reupect to the AOP-9, we

conclude that the Company's actions were deficient. BG&E's own
N
analysis shows that from 1984 for Unit 1, and from 1986 for
;l
Unit 2, the Company failed to adequately review the NRC's

Appendix R procedures to ensure that, for example, the AOP-9
i
could actually meet NRC requirements. Both the roct cause and
||
contributing causes of the AOP-9 inadequacies cited in the LER

clearly indicate management inattention to a procedure which
.

has safety implications for the operation of Calvert Cliffs.
d
As a result, we-find that the costs associated with curing the

defective AOP-9 were avoidable-and, therefore do not constitute

proper expenses for the purpose of setting rates in this case.

BG&E did not provide an estimate of the costs
,

associated with the AOP-9 activities during the test year. In

the absence of a_ cost figure from BG&E, which_ bears the burden

-of proof, we will increase test year net operating income by

$400,000, an amount which should cover the actual expenditures
11

for curing the AOP-9 deficiencies.

l.

f
b. Electrical Cable Separation

The NRC's electrical cable installation andi

separation requirements are implemented at Calvert Cliffs in
h

" Design and Construction Standards for Cable and Raceway" E406.

Cable separation is required to assure that a single failure or

-event could not impact more than one train of safety equipment.

74
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The procedure requires that each of six cable separatinn groups

be physically separated from one another horizontally (three
feet minimum) and vertically (five feet minimum) or by an

intervening barrier.
;!

f Following an NRC inspection conducted from November
d
1989 through December 1989, the NRC issued BG&E a Notice of

Violation which, among other things, identified five examples
of inadequate cab e separction at Calvert-Cliffs. According to
ti

the NRC Notice of Violation, "the first two deficiencies appear
to be original construction waile the last two are apparent
1

modifications. These deficiencies, together with the damaged
4
and uncorrected barrier, are indicative of a programmatic

weakness in the assurance of adequate separation of safety
related cable." The' cost to BG&E to correct the nonconforming
conditions was $887,000,

9 OPC contends that because of deficiencies in Calvert
Cliffs' design and construction documents, the costs associated.

with inspecting and correcting electrical cable separations at
CCNPP were avoidable- and should not be recovered from
;;

ratepayers. According to Messrs. Kononet and Hooper, the
I!

" base document" used for BGGE's cable installations "was not-
I
consistent with other documents identifying BG&E's compliance
with regulatory requirements. " While acknowledging that these
!i
types of mistakes will occur, Mr. Kononet: stated that the
II
ommission should . consider the lack of timeliness in;

identifying the problen. He added that these deficiencies

should have been discovered through the quality assurance and
:

!
'

i.

Il

.

&
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quality control process in the construction and subsequent

modification of Calvert Cliffs. Because they were not,

Messrs. Kononetz and Hooper believe that the associated costs
.I
' vere imprudently incurred during the test year.
.

Company witnesses Doughty and Marmaroff ~ countered

that OPC used hindsight in making its evaluation; a standard of

perfection was applied; some of the work was for the
a

:q nstallation of fire barriers, which had not been previouslyi

..

Installed and were found to be necessary; and, some of the

incurred costs were not directly related to any claimed
, .
,

deficiency in CCNPP's original design or construction
!
' documents. They also testified that a Tenera Engineering

Services report to BG&E noted that the CCNPP criteria was

' typical of the separation criteria for many plants of its
.

vintage. Finally, they asserted that the NRC had applied a

changed and b4.gher standard in evaluating CCNPP'a alectrical

cable separacion.

Similarly, BG&E witness Vollmer testified that

nuclear plants constructed prior ~to 1980 "did not develop and
I

| maintain detailed design criteria and did not install cable
l ||

hith the QC (quality control] checks and overall attention to
.g.

detail that more current plants were subjected to " He. . . .

| jdded - that "such deviations are expected given the nature of
! 4

, ongoing repairs and modifications in a complex facility."
ll
Mr. Vollmer asserted that while deficiencies are to be avoided,

l' inspection ' and corrective actions - relating te cable separation

should be considered a normal and routine O&M cost.

a
l
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,

While it is true that the nature and extent of the

Company's response to Calvert Cliffs' nonconforming electrical

, cable separation was appropriate, that does not mean that the
o

costs associated therewith are necessary and proper. Although
Y
BG&E witnesses allege that changed rcequirements resulted in the

il,e
NRC finding deficiencies in CCNPP'n electrical cable separa-

,l
i

Ltion, they do not show that any such changes allow electrical
il
Icables to be closer than three feet horizontally or five feet
!I
vertically. Instead, we find that CCNPP's original documents

. ere faulty,-that the deficiencies should have been discoveredw

il
fat a much earlier point in time, and that today's rates should
d
not reflect the costs associated with curing these longstanding

defects. We vill accept OPC's adjustment and increase test
,

' ear net operating income by $887,000.f

!!

d
8! c. Motor Operated Valves
d

As a result of a 1985 incident at another nuclear'

power plant, the NRC issued IE dulletin 85-03 which promulgated

irequirements to assure the operational readiness of motor
a
i

operated valves ("MOV") in a plant's high pressure coolant

0[inj ection,!
|- core spray, and emergency feedwater systems. By
i 14
'

. letter dat.d May 15, 1986, BG&E advised the NRC that it had
;|

fcompleted the first of the Bulletin's five requirements; the
.

|||-
| [ Company also committed to complete the remaining requirements

of the Bulletin by July 1, 1987.

j n

!

d
1-.

5
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on May 1 through May 5, 1989, the !!RC performed an

inspection to review the Company's actions in response to

,IE Bulletin 85-03. The inspection also reviewed BG&E's
l'
4" engineering and maintenar.ce activities to assure the
d

boperational readiness of the motor operated valves." Following

!!
the NRC inspection, a Notice of Violation was issued. In the

June 16, 1989 letter' transmitting the Notice, the NRC states
I

that "it is important that proper management attention be given
;l
to the MOV maintenance program deficiencies identified in this

report."
h

j According to the Notice of Violacion, contrary to
1
BG&E Technical Specifications and NRC requirements, the Company

had no procedures for conducting the following maintenance

activities that could affect the performance of safety-related

a
equipment:

it
l'

(1) No procedural requirements exist for"

'
safety related MOV actuators to spec-
ify the frequency of inspections or'

the necessary criteria for stem
lubrication of the actuators to assure>

o
:; proper operation. The inspector iden-

q tified (three MOVs] with unlubricated
valve sten:[

il .

not specified to estab-p (2) Criteria were
|| lish safety related MOV limit switch
h and bypass switch settings for proper

MOV operation,
!!

During a review of CCNPP's test records, the NRC

inspector noted that several MOVs in Unit i exhibited potential

| ' lubrication degradation of grease and the use of different
'

\ .

,

78
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.

grease. Records for Unit 2 showed discoloration of grease, an

indication of potential grease degradation; 10 of 12 Bulletin

.yalves exhibited similar lubrication deficiencies.
V
; The Notice of Violation concludes that BG&E had not
!

{ addressed all of the significant aspects of the NRC's
O
'IE Bulletin 85-03. It a10o identified deficiencies in a torque

switch setting and in the mr.ntenance (lubrication) of MOVs.

| Introduced into 99'dence by OPC was a Company
1

: document entitled " Estimate of Expenditures" which set forth

the estimated cost to replace 62 torque switches in Limitorque
--Motor Opera'7rs and to overhaul 90 MOVs. The document notes

}

"that the " t '.t ilu r e of approximately eighty percent of motor.

operator grease samples or internal parts expanded the scope

:(of this project)." According to a second Company document,
n

the original project was designed to replace 62 torque switches
i";
(upon the advice of the manufacturer) at an estimated cost of

fi

$85,000. The revised project called for the replacement of the

|- . torque switches and a complete overhaul of 90 valves,. at a

j total additional cost of $1,415,000.

Citing the NRC documents, OPC witnesses Kononet:: and
|

| jfooper contend that because the increased MOV work was

' necessitated by deficiencies in BC&E's procedures and
i h

N[ maintenance practices,the additional costs to overhaul the 90
) NOVs was avoidable. OPC argues that the Company's flawed
i r

| lubrication procedures were the direct cause for the need to
,,

overhaul 90 MOVs and that ratepayers.should not be required to

pay for the Company's imprudence.

l
9
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i

In rebuttal, Company witness Vollmer asserted that
j

llRC Generic Letters and Supplements to IE Bulletin 35-03

indicate an evolving regulatory environment with respect to
||

|MOVs. He also states that as a result of efforts by other

licensees'to comply with IE Bulletin 85-03, the NRC's scope of
review and licensecs' MOV programs were expanded. He considers

n .

ithe costs to meet these expanded requirements to be routine and
i

' unavoidable.
.l
'

i

Also on this issue, Messrs. Doughty and Marmaroff

contend that OPC has incorrectly linked the deficiencies in
,

maintenance activities identified in the NRC tiotice of
';

Violation with the BG&E Revised Estimate of Expenditures for
overhauling the MOVs. The witnesses assert that the valves

' wore overhauled after the Company's own maintenance activities
l'

; indicated that the MOVs had " worn or deteriorated components
1

which required repair." They fur *her state that'only a portion

of the actual costs for the accomplishment of MOV maintenance

work was i ncurred during the test year.

I Having considered the evidence, we conclude that
t

there were not adequate procedures for lubrication of MOVs
I

which ate necessary for the safe operation of a nuclear power

, plant. The Company has not provided evidence that the
,

overhaul of 90 MOVs was required by normal wear and tear
d
:rather than by the absence of adequate procedures to ensure
!!

;that the MOVs were properly lubricated. While BG&E refers
|

[ '

i

|
L d

~

n
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i,

to generic problems and changing regulatory requirements, the
i

|Iimplications of the tIRC tiotice of Violation are clear: the
I
o

. .

; Company's MOV maintenance program was deficient. Although BG&E
il
' alleges that the costs identified by OPC are overstated, the
|
Company did not provide an estimate of the specific costs.
l
Accordingly, we will accept OPC's adjustment for this item.
|

!!
!!
<

d. Low Temperature overpressure Protection

By letter dated March 6, 1990, the Company was

, advised by the flRC that a tiotice of Violation and Proposed
,

':
(Imposition of Civil Penalty was being issued. The Company was
il
found to be in violation of tiRC requirements after a special,

, unannounced safety inspe-tion reviewed the Low Temperature

. Overpressure Protection Plan ("LTOP") at CCllPP. The purpose of
!l

, .the LTOP is to " prohibit the reactor pressure from exceeding
i il'

'certain design limits during low Reactor Coolant System
(- li
;

_

temperature conditions so as to protect he reactor vessel from

i brittle fracture."
i

i According to the March 6 letter, the Operating

License issued for Calvert Cliffs Unit 2 in 1976 was
|
,ce"ditioned - upon the Company developing an tiRC-approved LTOP
i

plan. The plan submitted by the Company in 1977 included 38

' commitments concerning administrative controls, hardtrare
f!

,

i

L Amprovements, technical specification che.nges and . operator
i

i ; training. The plan was approved by the ilRC in August 1978.
I

The flRC's March 6 letter goes on to observe that on
a

| three separate occasions between 1987 and 1989, "information

:i

81
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-was provided to, or developed by (BC& E's) staff which, if. . .

properly evaluated, should have resulted in recognition ' that

some of the original commitments had not been implemented."

,hiore specifically, " procedures had not been developed to

{|!
!

prohibit either the testing of the emergency core cooling
|

system with the plant solid, or the startup of the shutdown
r

cooling system when ~ steam generator temperatures were above
'I

;|220 degrees F."

3 The NRC also found that in March 1987 and again in

September 1989, a thermohydraulic reanalysis of the LTOP system

was performed by the Company in response to an NRC Generic
J
1etter. The reanalysis indicated that the Company's' LTOP

r

system,

; was potentially inadequate However,. . . .

no further evaluations were made, nor cor-,
,

i

|| rective actions undertaken If ade-. . . .

;j quate evaluations had been performed, the
failure to meet all of your original LTOP,

commitments would have been identified.|
'--

These failures to identify and correct a
significant condition adverse to quality
constitute a violation of NRC requirements,-

i

As a result of these findings, the NRC issued a civil

penalty for violations of NRC requirements. The base civil
!!

' penalty o' $50,000 was escalated by 100 percent,|

| h

-

I
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I
because the violation was identified by the
NRC and should reasonably have been iden-
tified sooner if adequate management con-
trol of work activities had been in place.,

-

Your corrective actions were:neither. . .

prompt nor comprehensive, and therefore, |
o

b]
S0% escalation of the base civil penalty on i
this factor is warranted. |

r

Based upon the NRC documents which were introduced

||into
|

'evidence, OPC argues that the costs asscciated with
d l
,

" correct ing the LTOP deficiencies should not be borne by
N
,ratepayers. OPC further maintains that none of the alleged
;.

changes in NRC requirements had any impact upon the Company's

LTOP problems. Although requested by OPC, the Company was
I
unable to provide an estimate of the costs associated with
!

correcting the LTOP deficiencies.

In response to this issue, the Company's witnesses

try to explain BG&E's actions by referring to changing regula-

tory expectations and requirements. Mr. Vollmer states that

BG&E's activities in 1989 and 1990 in response to the NRC's

changing LTOP requirements were " prompt and effective." Thus,

' costs associated with the LTOP review should be considered a
l'

[ normal and routine cost. Similarly, Messrs. Doughty and
il
Marmaroff assert that LTOP "is an example of a generic industry

problem." They also- testified that BG&E's responses were

" thorough and timely, and the associat.ed costs reasonable and
b
j!
necessary." The witnesses conclude by saying, "[w]hether these

l
-work activities were implemented in the test year or in priorL
!!

-years, they are appropriate for inclusion as recoverable
,

nuclear O&M costs."

!
' 83
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Based upon the recocd evidence, the Commission
,

concludes - that BG&E failed to fulfill certain of its LTOPi
l,

, commitments to the NRC and failed to implement timely
!I,, corrective action regarding its LTOP. The NRC documents which
p

describe the LTOP deficiencies clearly indicate safety-related
||
problems extending over a period of several years. For

0
example, commitments made in 1977 had never been implemented.

3
Also, NRC inspections in 1987, 1988, and 1989 indicated

}
unresolved problems. As we found with respect to the MOVs, the

Company's references to a changed regulatory environment and
,

generic ~ industry problems were not supported by the
1

' introduction of NRC documents into evidence. Thus, we are

unable to determine for ourselves the relevance, if any, of the
4

documents alluded to-by Company witnesses. Moreover, even if
l'
'it is assumed that the LTOP costs would otherwise be recover-
-,

"able, the record indicates that they should have been incurred

at an earlier point in time and not during the test year.

.Accordingly such costs will be excluded from the test year O&M
' expenses.
:j '

| The Company states that it is unable to provide an
|

estimate of the costs associated with the LTOP deficiencies,;

l- ,

| In the absence - - o f a cost figure from BG&E, which bears the
!i

|l
burden of proof, we will increase test year net operating

i

ncome by $600,000, an amount which should cover the actual

famount expended by BG&E during the test year to cure the LTOP

deficiencies.

'

,

||
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3. Questionable Costs

OPC recommends that the test year O&M costs be adjusted by

removing certain " questionable costs" which " appear to have
,,

jbeen imprudently facurred." Costs which have been designated
.I
:.

as questionable by OPC include two test year expenses and four
'l
deferred nuclear expenditures. The test year expenses are

associated with the Procedure Upgrade Program (" PUP") and the
1
Nuclear Information Project (" NIP"). The four deferred nuclear

'

,

expenditures include the following foundational projects which

were capitalized and amortized pursuant to the Ccammiss ion 's
'

decision in Case No. 8208: Procedure Upgrade Program;,

Configuration Management; Procurement; and, Nuclear Information

Project.17

OPC's witnesses Kononetz and Hooper testified that
,

certain of the costs incurred for these activities including,

but not limited to, those asscciated with BG&E's Restart
d

Commitments should not have been incurred. The witnesses

stated that BC&E management was unreasonable in not causing

:preper actions or corrective actions to have' been implemented
a

fearlier, as a routine matter in plant management, operations,-
i!
[ maintenance and outage activities. In their opinion, many, if

not all, of BG&E's Restart Commitments comprise unreasonably-
o

d, incurred costs; the O&M expense and deferred cost -components

associated with those Restart Commitments should not .be
!!

li
ii

17 Pe Baltlmore Gas G Electrle Co., OO Md. Psc 496, 508 (1989).

'!
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;l

considered as necessary and proper. OPC further argues that
.I

other PIP costs have not been fully investigated and determined
d

to have been reasonably incurred, at this time. Thus, theyg
t

recommended that any final determinations about these matters

'ba deferred until BC&E's fuel rate proceeding, Case No. 8520K,

_BG&E's witnesses take issue with the analyses and;

recommendation offered by OPC's witnesses. Meusrs. Doughty and
.I

d,Marma rof f
challenge the link drawn by Kononet and Hooper

-between the work associated with the Restart Commitment and
. elements of the Performance Improvement Plan. Mr. Vollmer
|t
. states that the pup activities were not a belated response to
i

NRC concerns. The costs associated with PUP activities, par-

ticularly for older plants where procedures need upgrading, ara

| routine and normal in the nuclear industry and require a period
of years to complete. In his opinion, there was no reason for

BG&E to commence a programmatic effort to upgrade procedures at

CCNPP prior to 1989. On Brief, BC&E argues that'OPC's witnesses

not only failed to provide any link between alleged mismanage-

ment and any associated avoidable costs, they also failed to
I

[ provide a reasonable basis for their cost quantification.
O

1|
i In Case No. 8208, based on the evidence in that

i

:

proceeding, we determined that the foundational phases of four
y.

| projects qualified for capitalized ratemaking treatment. In,

| il
'this case, People's Counsel again questions these costs. BG&E
b
[ argues that the Company-has provided additional evidence on the
i

subject of reasonableness while the doubt raised by People's
1.

Counsel is not significantly different from the prior case.

|}

I!
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In discussing the issue of deferred nuclear

-expenditures in Case No. 8208, the Commission found that the

lprograms and procedures contained in the PIP "should have been i

instituted or would have been incurred in order to assure safe '

operations at the Calvert Cliffs units" and that the Company
i

," met its burdrn in showing that test year O&M expenses were not

incurred due to imprudence and are necessary and proper for the
i

safe operation of the Calvert Cliffs units," The Commission

further found that "the record does not support a. finding that

any delays .in implementation of such programs substantially
increased their cost, or that they could have been avoided."

Reviewing the additional evidence on this subject in this --

proceeding, the Commission reaches the- same conclusion.

Therefore, we will not change the accounting status of these
u
capitalized projects.

Also, we - believe that the Company has adequately
responded to the questions about PUP and- NIP raised by

witnesses Kcnonet;: and Hooper. Our review o f ' the record-

indicates that the O&M expenses for the Procedure Upgrade

Program and.the Nuclear Information Project are-reasonable and
n

" appropriate for inclusion in the test year. Therefore, we will

not. accept OPC's proposed ratemaking adjustments with respect

to these costs. As a closing observation, we-note-a substan-
t

{tial snortccming to-OPC's witness' suggestion that base rate
l'
matters be deferred for consideration in Case No. 8520K. At

issue in that fuel rate proceeding are the reasonableness of-

;
'
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4

replacement power costs. In that connection, judgments may be

made as to the avoidability of projects which may have

prolonged outages. O&M expenditures, as such, will not be at

issue and no determination on their reasonableness will be
I

|made.
}
|

o 4. Manacement Inef ficienciej.!
.i

'|
The final nuclear O&M adjustment proposed by OPC is.

|

' based upon a contention that being placed on the flRC's " watch

list" was the direct cau:.e of increased C&M costs at Calvert
, Cliffs. OPC refers to alleged "inefficir, clas" by management
-I
Lwhich were the consequence of having to rerpend to "the numer-
3

[ous, significant concurrent activities at Oolvert Cliffs during
e

!;thetest year." Examples cited by Messrs. Kcaonet: and Hooper
l'o f significant activities requiring management attention,

li
| include, among others: f ormu la t :.on , staffing ano 2.mplementation
il
of BC&E's Performance Improvement Plan (P!P) and Procedure

Upgrade Program (PUP); investication and resolution of the

pressuri er heater sleeve leakage problem: responding to theo
!

|NRC's
- CAL and STI concerns; planning scheduling and
|
mplementation of accelerated maintenance activities; con-

[tracting with, and control of, exceptionally high levels of
h
| contractor services; and, planning and implementation of
'l
e
' corrective action programs associated with the hardware and
b
' procedural deficiencies noted above.

:

1
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I

After discussing these activities individually,

Messrs. Kononet: and Hooper assert that BC&E was not able to
i

exercise the necessary degree of control. They further fault
It

. ,th e company for not routinely keeping its procedures updated
11

,and in not ensuring compliance with existing ' procedures; the
l
expenditures incurred during the test year to " catch up," areq

deemed by OPC to be unreasonable, unnecessary, and improper.
i

:| OPC witnesses Kononet: and Hooper attempt to quantify'l

the alleged management inefficiencies for purposes of a dis-

allowance by estimating that at least 10 percent of BG&E's
,

workforce activities and at least five percent of its contrac -
!

tot workforce activities were impacted. Applying these per-

centages to the test year labor and contractor costa results in

their recommended adjustment of $8.985 million- as costs

unreasonably incurred. They also note, however, that some of

these alleged inefficient costs are included, in part, in other
categories of proposed disallowances and, thus, should not be

duplicated.

In responding to the general allegations of manage-
4
I

;fment inefficiencies, BG&E's witnesses Doughty and Marmaroff
II

emphasize that witnesses Kononet: and Hooper did act identify
the existence or extent of the inefficiencies. Nor did OPC's
witnesses define the criteria being used as a basis for its

inefficiency calculation. Furthermore, Messrs. Kononet: and

Hooper did not offer any justification for the specific ten and
-five percent figures utilized in calculating the disallowance.

| 89
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Finally, BC&E notes that the quantification of the proposed
disallowance includes double counting of certain costs associ-

sated with other proposed disallowances.
J

j The Company argues that at no time did OPC's
i

" witnesses acknowledge the steps taken by BG&E to control and
~

h
activities at CCNPP. On the other hand, BC&E's wit-q, manage

nesses testified to 11 specific actions by BG&E's management
which illustrate " management effectiveness and enhanced con-

trols." One of the principal examples OPC's witnesses used to

illustrat.e lack or managetaent control was the deliberate

reduction in contractor levels in May of 1989. BGLE assects

that contractor levels- and costs were reduced because BC&E's
management was taking appropriate action to effectively plan
and execute the evolving work program.

.

The Commission concludes that the test year adjust-
ment proposed by Messrs. Kononet: and Hooper should not be
i

accepted. OPC's witnesses have not established a sufficient
-factual basis to support their general allegations of

i.manageme nt inefficiency. Also, they have not established a
I

' factual basis for their opinion that 10 percent of BG&E's ownr
'-

.|
work force activities and five percent of contractor work forceg

It
activities were impacted.- On the-basis of-the record-in-this

case, we find no fault with the - gene:al efficiency of the
d
' management of the O&M activities at CCNPP with respect to the. !|s 1

( n
! : test . year. Accordingly, this ratemaking_ adjustment, as

proposed by OPC, will not be adopted by the Commission.

.

!+
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R. Net Operatino Income Findincs

'

After making all of the appropriate adjustments to

net - operating income, the Commission finds that the adjusted

n:B operating income for BC&E's electric operations for the

12-month period ending July 31, 1990, was $321,006,000.

O
q

V. RATE OF RETURN

il

In its filing, the Company requested that its cur-

rently authorized rate of return of'10.01 percent be continued.

Company witness Brady testified that the 10.01 percent return,

which was authorized by the Commission less than six months

before the Company's current filing, continues to be reasonable

and appropriate, subsequent to the rate of return presenta--

tions of the other parties, the company sponsored rebuttal

Itestimony regarding the Company's cost of equity by

Dr. Charles E. Olson, an economist and president of a

consulting firm. While Dr. 01 son's testimony supported a

; higher cost of equity than that implicit- in BG&E's 10.01
!i
return, the Company used his testimony as an indication that
I

its requested return was reasonable.g
*

The Commission Staff presented the testimony 'o f -

patricia Ferguson, whose cost of capital analysis - f or BC&E

| indicated-that an overall rate - of return in the range of
p-

- - -

;9.69-to 10.19 percent was reasonable. Her recommended point

estimate is 9.94 percent. Ms. Ferguson, however, does not
1

i,
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recommend a change in BG&E's current return of 10.01 percent

since it falls within her range for the Company's cost of

capital.

OPC sponsored the testimony of Basil L. Copeland,
,

Jr. , an economist speciali::ing in energy and utility economics.
i.

Mr. Copeland's rate of return analysis for the Company, as

subsequently revised in his. rebuttal, indicated an overall rate
,

;

of return in the range of 9.63 percent to 9.73 percent, with a '

i

point estimate of 9.68 percent.

GSA witness Phillip R. Winter, a Chartered Financial
'

. Analyst, testified that, based upon his cost of capital study
'

;

'for BG&E, a 9.79 percent overall rate of return is appropriate.

At issue in this case is the appropriate capita 2

structure for BG&E, as well as the cost rate for each of its

four capital components. The parties' positions on these issues

'are discussed below.

A. Capital Structure

BG&E witness . Brady testified that if the Commission
ti

Lelects to establish a new rate of return for the Company, that
i

la long-term " target" capital structure should be used. Such a
;
#
capital structure, he believes, preserves "an appropriate!

,

; balance between debt and equity While ensuring timely access to-

,

:the capital markets.at a reasonable cost. " This target' con-
-|:

sists of the following capital ratios: - 43.47 percent long-term
-debt;.43.06 percent equity; 11.37 percent preferred stock; and,

_

,

q 92
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1. 83 percent short-term debt. According to Mr. Brar f, .a s a

result of expansion of the Company's electric system, " pressure

has been placed on the Company's earnings and measures of debt

service coverage." Use of the Company'. target capital struc-,

-
1

ture would " ameliorate the deterioration in the Company's
'

financial strength and flexibility."

'

Staff witness Ferguson recommended- use of . BG&E's

actual capital structure as of December 31, 1989, adjusted to

reflect changes " deemed reasonable" through December 31, 1990.

The components of this capital structure are as follows:

43.45 percent long-tern debt; 40.75 percent equity; 13.19 pre- ,

ferred stock; and, 2.61 percent short-term debt. ]
OPC witness Copeland bases his rate of return recom-

mendation upon the Company's actual capital structure as of

July 31, 1990, consisting of: 41.7 percent long-term debt;
,

41.2 percent equity; 12.8 percent _ preferred stock; and

4.3 percent short-term debt.

GSA witness Winter also recommends use of bu E's

; utility segment's actual capital structure as of July 31, 1990.
According to Mr, Winter, the Company's actual capital structure

!!

j."is reasonably leveraged and -is not unnecessarily costly to
y

ratepayers."

In numerous Commission decisions we have expressed

.our-preference-for using "a company's actual capital structure
u

or-that structure projected to exist during the rate-effective
,

t .I

93

_

- - - - - - - _ _ _ - mw.- ea- - m a----n - - - - - p.g - y my,g, gqf,9y,g p # y , g y ---yg



a

ST ATF oF M ARYLAND,

PUBLic SERVICE COMMIS SION
,

period absent clear evidence o. . the record that such a

structure will be unnecessarily burdensome to ratepayers."la pg

also recognize that use of a hypothetical capital structure may

be-necessary when the debt / equity ratios become unduly risky or
uneconomical.19 In this case, we find that the capital struc-

P

ture proposed by Staff, which reflects BC&E's expected capital
structure as of December 31, 1990, will fairly reflect the

capital components of the Company during the rate-effective
;

-. lperiod, while balancing the needs of the Company and its I

ratepayers.

I

I

B. Cost of Ecuity

In accordance with previous Commissions decisions,

each of the expert witnesses utilized the Discounted Cash Flow

("DCF") method in determining their respective cost of-equity
recc,;menda tions . The DCF formula calculates the cost of equity

by adding the dividend yield-plus-the expected growth in divi- '

i

dends. The witnesses' individual judgment becomes a factor in

-their selection of a period of time over which to calculate
.,

_ I;, dividend yields- and in projecting the growth in a company's
'

.

dividend rate. In view .of these opportunit,ies for individual
' judgment, the witnesses' respective DCT -analyses produce

different results as to the. Company's cost of equity.
il

*
,

18,

Pe Baltimore cas c Electric Co. , 74 Md. PSC 749, 277 (1983).,

1$
See, for example, Pe Baltimore can & Electric Co., 80 Md. PSC 396, 402

(1989).
,
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- AT . previously noted, in response to the rate of

return recommendations of other parties, Dr. Olson presented

testimony regarding the Company's cost of equity. In his-
^

opinion, Staff's range for the cost of equity is within the'

zone of reasonableness, while OPC's and CSA's recommendations

are below the Company's true cost of equity capital.

Based.upon an updated DCF analysis from that which he

presented in BG& E's previot.s rate case, Dr. Olson believes the

Company's cost of equity is currently between 13.75 and

14.25 percent. The dividend yield of 7.6 percent was based

upon a dividend rate of $2.10 and the average of the high and

low stock prices for the period April 1990 through October

1990. Following a method used by the Federal Energy Regulatory

Commission ("FERC"), a " yield adjustment factor" of.0.19 per-

cent was added to the 7.6 percent dividend yield figure. The

purpose of this adjustment "is to project dividends forward.ta

the mid-poi it of the- upcoming year, since it is forward

dividends that are properly employed in the DCF model."

Dr. Olson's estimated dividend growth rate of 5.0 to
4

5.5 percent is based upon three sources of information avail-
l'

c,able to the typical inves, tor past and current trends in growth-a

in dividends,-- earnings, and book- value; data on- _ projected

; growth in earnings and dividends; and, analysis of . rctention,
.or internal-growth. He notes that most historical growth rates

for BG&E have been above that level and that growth rates

95,,
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forecasted by security analysts are somewhat 1cwer. In his

view, investors expect long-term growth to be higher than near-

term growth for BG&E.

As a check on his cost of equity recommendation for

,BG&E, Dr. Olson conducted a DCF analysis of the 6 electric and
I

i

combination gas and electric companies (all with nuclear

exposure) which he studied in the Company's last base rate

case. According to his analysis, the range of the cost of

equity for this group of comparable companies is between

12.55 percent and 13.07 percent, before reflecting tiotation

costs.

The Company's " bare bones" equity requirement should

be increased, according to Dr. Olson, by 8 percent in order to

reflect financing costs and to protect against dcwn markets.

When the 12.79 to 13.31 percent return requirement is increased

'by 8 percent, the cost of equity is in a range of 13.81 to

14.37 percent. Dr. Olson's recommended range for the Ccmpany's

cost of equity is 13.75 to 14.25 percent.

. Staff witness Ferguson's DCF analysis used a dividend
0

4 yield component calculated by dividing BG&E's projected divi-
h
Jdends by the six-month average of its high and low stock prices
I.
e

for the period March 1990 through August 1990. A six-month

" average will, in her view, botter reflect current market4
h
jinformation and adjust for tt e impact of " random economic
e

: events." In addition to her cost of equity study for BG&E,
,

Ms. Ferguson also performed a DCF analysis for a group of seven

i 96
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utilities which, in her opinion, have risks comparable to those
of the Company. The expected dividend yield for BG&E is

7.73 percent, while the average expected dividend yield for the
comparable group of companies is 7.75 percent.

Ms. Ferguson determined BG&E's expected dividend ,

growth rate to be within a range of 4.25 percent to 5.25 per-

cent while the range for the group of comparable companies is
4.0 percent to 5.0 percent. In projecting BG&E's future divi-

dend growth rate, Ms. Ferguson assessed both historical and

forecasted growth rates in earnings per share ("EPS") and

dividends per share ("DPS") for both BG&E and the comparable
,

group. Her calculations for the historical growth in EPS-and

DPS are based upon a Log-Linear regression to calculate the

most recent five, seven, and ten-year growth rates from 1980'to

1989. Forecasted growth rates in EPS and DPS were based upon
investor service agencies' assessments.

In order to take into consideration the costs of

underwriting a stock issuance and the pressure of stock prices-
which may follow a new issuance, Staff has increased the

|t -, Company's dividend yield by 5 percent. Combining the adjusted
i

dividend yield .vith the, expected dividend growth rate results
I g.

|- jin-a range-of cost rates for equity between- 12.37 percent and
,

! 113
j. b

.37 percent. The midpoint in Staff's range is 12.87 percent.

Ni ith respect to the comparable group of companics, Staff'st

!!
calcu;rted. range for equity is between 12.14 percent and

13.13 . perr:en t .

ii
'

h
:i

,
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i

OPC witness Copeland cautioned that, in his opinion,

' ~

CCF cost- of equity estimate for BG&E is inherently lessa

reliable than the average of a large' sample of electric utili-

. ties since the former would, in effect, be a sample of one.
't
For his purposes, Mr. Copeland selected a group of 85 electric -

utilities, excluding those which currently pay no dividend or
;!

those which have supernormal expected dividend growth rates
..

because they have only recently restored the payment of divi-

dends.

Based upon data as reported by Value Line,
,

Mr. Copeland analyzed the five-year historical and projected

growth rates in EPS, DPS, and book values, as well as the per-

centage of retained earnings to common equity, and an estimate

of price growth. Excluding the five-year historical growth

rates, he then averaged the remaining growth rates and added
,

;the 26 week mid-range dividend yields (for the 26' weeks ending
a

June 30, 1990) to-develop individual estimates of the cost of

equity for each of the 85 firms in his sample. Mr. Copeland

I| believes
it appropriate to discount or ignore evidence of

EG&E's historical growth rates since the projected growth rates
I
are all substantiall'y lower than comparable historical figures.

h
,He also- notes - that - other evidence presented by the Company
indicates that BG&E is not likely . - to repeat its historical

growth experience in the foreseeable future. According to
|!
Mr. Copeland, the average cost of equity for the 85 electric

utilities was 10.7 percent.

,

I- :
'
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llaving expressed his reservations.about performing a
,

DCF analysis for a ningle company, Mr, Copeland calculated

BG&E's cost of equity; his DCF analysis indicated a rcnge

between 11.5 percent and 12.0 percent. On rebuttal, based upon
m
jupdated information, Mr. Copeland revised his estimation of the
:i
' Company's cost of equity to be between 12.0 percent and

'12.5 percent. lie suggested an allowed return on equity for

BC&E in the range of 12.25 percent to 12.5 percent, with the '

midpoint of 12.375 percent as his actual recommendation. -liis

rate of return recommendation includes 10 basis points for
-

.
,

flotation costs,
t

As a check on his DCF estimate of the Company's cost '

of equity,. Mr. Copeland also did a " market risk premium"

analysis which indicated BC&E's cost of equity is about

11.6 percent, and an " historical risk premium" analysis which
I

indicated a cost of equity of 12.3 percent. Mr. Copeland
J

believes these two analyses establish an upper limit. of

11.6 percent to 12.3 percent to the range of reasonable

. estimates of the company's-cost of equity.
I-

GSA witness Winter testified that, based upon his DCF-

analysis, capital cost trends, and returns available on equity

investments similar to BG&E, the return' on equity allowed the;

|- [|Companyshouldbenogreaterthan12.5-percent. In his opin-
|
lon, investors perceive BG&E's- common stock as having- anr
I
unusually low risk as indicated by a safety ranking and credit-

I

rating ' stronger than over 90 percent of the firms with which

BG&E competes for capital,
,

j| 99
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!-
The' range of dividend yields used in Mr. Winter's DCF

' analysis (7.15 percent to 8.57 percent) was based upon the
Company's monthly low and high stock prices for the three-month

! period July 1990 through September 1990, and its dividend
|
payments during this same period. The data from this more

!

[recent period is considered by Mr. Winter to be a better
i

' ndicator of BC&E's capital costs over the rate-effectivei

!

period.

In order to determine the appropriate dividend growth'

rate for BG&E, Mr. Winter reviewed nistorical and prospective
1

'
growth rates f or the Company's dividends, earnings, book value,

'and stock price during the past five and ten-year holding

periods as set forth in the June 22, 1990 Value Line Investment

Sgrya,2 He also reviewed the near-term forecasts from IBES,

Prudential-Bache, Value Line, and Salomon Brothers. Mr. Winter

relied primarily upon long-term price and dividend growth his-
,

tories and on investment firm forecasts for near-term dividend
growth. He believes these factors should bie " emphasized over

.

Eearnings and book value growth, because price appreciation and- lj
dividend payments are the ' cash flows' actually received by
: investors and diacounted .in the OCF- model. " Mr. Winter places

jlittle reliance on BG&E's historical earnings and dividend
l'

| [ growth rates "because they were recorded -during a period of
i |-

|/ excessive. earnings.andarenotgenerallyexpectedoverthenear'

U

!or.long-term."
e

i

.

f
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Based upon his analysis, a 4 percent dividend growth-

rate can reasonably be expected for BG&E during the rate-

effective period. Combining the 4 percent dividend growth rate

.,with a dividend yield range of 7.15 percent to 8.57 percent
d

res'ults in a return on equity for BG&E in the rdnge -of

11.44 percent and 12.91 percent; his recommended point return

is 12.5 percent. Mr. Winter observed that a 12.5 percent return

on equity offers a risk premium of approximately 300 basis
3

points over recent yields on BG&E's debt which, in his opinion,

would be "somewhat generous for the rate-effective period."

Finally, Mr. Winter believes that since common equity,

iscuances have both positive and negative effects on stock-

holders, which effects offset each other, no flotation adjust-
ment is necessary.

While the evidence and testimony sponsored-by BG&E,

' OPC and GSA has been useful in our decision regarding the
Company's cost of equity, we note some weaknesses in methodol-

ogy. For example, with respect to BG&E witness Olson's presen-
| ; ,tation; this Commission is not persuaded to adopt a " yield
i I

adjustment factor," even though such a factor is used by the
!

I ' Federal Energy Regulatory Comuission. Similarly, an eigt}t
i

percent adjustment to account for flotation costs and market
'

|.pressure seems excessive at this time. Further, we find that
i !.
, l Dr. olson's method of estimating the Company's dividend growth
!

; rate yields a result which overly emphasizes the high side of
r

| investors' expectations.

5
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We also have reservations as to the usefulness of OPC
3

qwitness Copeland's DCF analysis for electric utilities, aany of-
i

which have no nuclear exposure. His risk premium and his-
I
torical risk premia analyses appear to lack sufficient ;

, sensitivity to the special characteristics of individual com-

||panies , such as BC&E. Also, OPC's 10 basis points adjustment
i

for flotation costs does not appear to be adequate.
:
i GSA ' witness Winter used a three-month period for
i

bcalculating '

future dividend yields; the CommissionBG&E's

, believes that, -in this case, a six-month period is a sounder
Il
iapproach. Mr. Winter's comparable earnings approach focuses
u
!!
;upon an historical accounting of rate of return, rather than on

(investors'. current expectations, as is preferred by the
L

ICommission. Also, GSA does not make any adjustment for
l'
jflotation costs, costs which we believe should be reflected.

O
h Instead we are persuaded by Staff's evidence that

| il
'[12.87 percent is the appropriate cost of BG&E's common equity

'
during the rate-ef f ective. period. In our opinion, Staff has

i

properly _ applied the discounted cash flow methodology both ' to
|
BG&E and to a comparable sample of companies.. Staff's
|
projected dividends for. the company are based upon a sound
|
, consideration of the current dividend, historical trends in

| dividend
!

and earnings ' growth, and projections by Value Line.
|
We also believe that,.in this case, use of a six-month average
It

L 'o f stock prices to determine a' dividend yield is appropriate.
; T
| | Staff's method of adjusting the anticipated dividend yield by

L

d

||
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five percent for flotation costs has been accepted in previous
Commission cases. We note that Staff's DCF methodology

4
' produces.a significant overlap between the range of the cost of
common equity for BG&E and for the comparable sample of

n)!

companies. For these reasons, we accept Staff's recommended

.

of equity for BG&E of 12.87 percent.costy

.

.C. Lono-Term Debt
,1e

By recommending a continuation of its currently

authorized 10.01 percent rate of return, the Company uses
, ,

.7.78 percent as its embedded cost for long-term debt. Company

witness Brady testified, however, that if a new rate of return

is established by the Commission, the Company's target capital
structure and different cost rates for capital components

;should be used.

The embedded cost rate used by Staff for the Com-

.pany's long-term debt is 7.96 percent, which is the embedded

cost projected for Decumber 31, 1990. According to Staff, this

; cost rate reflects the Company's newly acquired $150. million

revolving credit agreement and an expected $150 million long-i
I

, term debt issuance.
[ i
| ji In accordance with his recommendation that the Com-

Y
1 mission adopt the Company's actual capital structure as of
I

L July.31, 1990, OPC witness Copeland uses the Company's embedded.

ccost of debt of 7.76 percent on that date.

L ..

~

-
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GSA witness Winter recommends using the Company's

July 31, 1990 embedded cost of long-term debt, adjusted to

reflect projected financing requirements (at anticipated market

rates) during the rate-effective period. His adjustment

increases the actual embedded cost rate for long-term debt from

7.76 percent to 7.97 percent.

Having considered the evidence, we accept Staff's

recommendation which recognizes the Company's embedded cost

rate for long-term debt as of December 31, 1990 (the beginning

of the rate-effective period) as well as specific known changes

which will occur during the rate-effective period.

D. Short-term Debt

Ac with long-term debt, the Company argues that if a

new rate of return is established by the Commission, the

Company's target capital structure and different cost rates for

capital components should be used. However, the cost rate for

short-term debt implicit in the Company's return request is

i:9 . 0 percent. Both OPC witness Copeland and GSA witness Winter
F
indicated that the July 31, 1990 cost of short-term debt of

b
:8.45 percent continues. to be appropriate. Staff witness!!

"Ferguson testified that a cost rate of 8.33 percent, which

considers projections for 90-day commercial paper rates for
d

1990 and 1991, was appropriate. Consistent with our desire to

. ' '
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reflect the cost of capital during the rate-etfective period,

'we will adopt Ms. Ferguson's recominendation of 8.33 per r.nt as
Ithe cost rate for the Company's short-term debt.

!
1
I

E. Preferred Stockg
n

f The cost rate for preferred stock included in the

Company's rate of return request is 7.51 percent. OPC's

witness Copeland utilizes the 7.53 cost rate as of July 31,
.

1990. CSA witness Winter recommends a crat rate of

7.53 percent, which reflects the redemption of two 12 percent

preference stock issuances during the rate-effective period to

'be replaced with an issuance of preferred stock at 8.5 percent.

The latter figure is primarily based on recent yields on the

Company's debt and on the fact that preferred stock yields are

typically 50 to 200 basis points below those required on a

-company's debt.
__

L Staff witness Ferguson utilized a cost rate of

-

7.74 percent, based upon applying an 8.73 percent embedded cost
i-
| 't rate t, BG&E's preference stock issuance on June 7, 1990 of
| Il

| |S65 million,'and to an expected issuance of $35 million during
'

Il' ,the rate-effective year.
.-

The ' Commission will again accept Staff's cost rate
i:

:since it better reflects specific changes during the rate-
I

{effectiveperiod.
:

~

b
g .. .

,
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P. Overall Rate of Return

Applying the cost rates found reasonable herein to
1

the capital structure previously found appropriate results in
,

an overall' cost of capital for BG&E of 9.94 percent, calculated

"as follows:
't

Capitalization Cost Weighted
Ratio Bate Cost

Long-Term Debt 43.45% 7.96% 3.46%i

Shor -Term Debt 2.61% 8.33% .22%

Preferred Stock 13.19% 7.74% 1.02%
.

Common Equity 40.75% 12.87% 5.24%
100.00% 9.94%

'

VI. REVENUE REQUIREMENT

Application of the 9.94 percent rate ot return to the-

, average electric rate base of $3,729,236,000 results in a net

4belectric cperating income requirement of $370,686,000. When
Il
' adjusted _ test year net operating income of $321,006,000 is
t a

subtracted from this amount, the result is a deficiency in net
: operating income of $49,680,000, which, in terms of gross
|i. annual electric revenues, becomes $76,964,000.,

11
11

lI,

i

1

i
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VII. RATE DESIGN.

a

BG&E offers a number of adjustments to its cost of

-service study and proposes various changes in rate design.
,Unless specifically rejected in the discussion.that follows, we

,

, accept the adjustments and proposals of BC&E.

.A. BG&E's Apportionment of, Revenues Amonc the Class)s

Mr. Hargest described BC&E's method of apportioning a

, rate increase among the customer classes. He sponsored two

, sets of rate schedules to reflect the company's phase-in

proposal. Tha requested revenue incraase from both phases

(S249.5 million) is apportioned among the classes to move each

class' embedded' rate of return closer to a 7 percent band
n

.around the system rate of return ("ROR"). This is done in
ti
.three steps,
ft

First, each class outside of the 7 percent band,
,,

whether above or below, is apportioned an amount that bring
..

! the class to the band. Each class within the band is apper-
|

t ,tioned only that amount necessary to maintain its position
L |
|- , relative to the system ROR. In the second step, the remaining

i

amount of the increase is apportioned among the classet in
' relation to test year. base revenues, adjusted to include
|
amounts determined in the first step. Lastly, revenues are|

;

!

j [ separated between phase one and two rates.20
20 Mr. Hargest testified that, even if the commission rejects the

company's phase-Ln proposal, revenues can be apportioned in the same
general way.

O
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BG&E made two exceptions to this three-step proced-

ure. The first execntion is Schedule ES, which was given the

same percentage increase as Schedule R. The <ther exception is

Beth Steel. Its contract with BG&E requires that it receive
4

the same percentage increase as Schedule 3, the tariff for

other industrial customers.

BC&E uses a fully allocated embedded cost of service

("COS") strdy for the 12 months ended Decen.be r 1989 to derive

the class rates of return. As a part of that study, BGLE

employs the 4 CP Min / Max method to allocate production plant.

The only novel adjustment to the 1989 study is the recognition
,

et the cost of BSU-2.

The results of the COS study determine the appct-

tiorment of the rate increase among uhe customer classes.

Seemingly, the returns from two classes *re not close to a
!

system average level, and the contributions from three other
classes are too high. Stated another way, the study shows

that: the returns from schedules R and ES are below the

7 percent band; schedules G, GL and Beth Steel are above it;

and all other classes fall within the range.

I After apportiotting the revenues among the classes,j

l Mr. Hargest made some further adjustments before designing the
h

(rates for individual customer classes. One such adjustment
1:

Irells the purchased capacity surcharge into base rates.

!!
iAnother adjustment pro-forms load management credit costs to

,
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the rate-effective period. Finally, Mr. Hargest adjusted test

[ year billing determinants to recognize Schedule G to GL con-
versions.

U
L.

!!

LB. BGEE's Intraclass Rate Desion

(1 Mr. Hargest. sponsored a marginal cost study, and ,
,

explained the Company's approach in designing rates for each cf

the customer classes. BG&E's objective, he said, is to set

intra-class demand and energy rate levels as closely as pes-

,sible to reflect marginal costs. of course, this approach is
.

subject to the constraint of an embedded revenue requirement.

In contrast, customer charges are set generally to

" match the estimated average monthly customer costs" that are

shown in the 1989 COS study. However, an exception was made
'

for two residential classes to avoid an " inordinate increase"
in the customer charge. Specifically, for scheda10s R and ES,

the proposed customer charge merely " reduces the gap" between

the existing charge and the estimated cost by 50 percent.

The revenue increase to each class is first used to.

i

! adjust customer charges. The remaining revenues are alloccted
Ijin a two-step, 80/20 , procedure. The first step assigns

80 percent of the remaining revenue o r, an equal percentage

basis to each rate element. The final 20 percent is assigned
1 '
hto - specific rate elements whare current rates are less than
11

.Imarginal c<7ts.
!

e
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BG&E proposes just one change in this proceedina, an
'

inverted rate design for Schedule R in summer. Presently,

Schedule R summer rates are flat. BC&E would like to increase
|:

,the charge for all usage over 500 kWh by about 10 percent

higher than the first block rate. The purpose is to' send a
||
prica signal and induce customers to " conserve relatively.

expensive summer load.'"
it

C. COS Study Issues

OPC, GSA and industrial customers object to BG&E's

use of the 4 CP Min / Max method of allocating production plant.

OPC says that the method overstates the cost to serve Schedule

R. The industrials disagree, and present the results of

several studies, all of which show that residential rates are

below cost, Beth Steel and commercial rates are above it, and

' Schedule P and lighting users pay the cost of service. 7.ndus-

trial customers and GSA oppose BG&E's method of allocating

production plant, but, unlike OPC, they are willing to accept

igt for purposes of this case.
!

| OPC - witness Stut:: found that the 4 CP Min / Max method
d

funderstates the return from the residential class. In. lieu of
i

BC&E's allocation of 33 percent on the basis of energy and

67 percent on the basis of demand, he recommends allocating-

; generation-related costs 50 percent to energy and 50 percent to
!'
demand. He notes that BSU-2, BG&E's new base load capacity, is

!'
i 110
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about two times more expensive than marginal peaking capacity
and, therefore, "must be justified on the basis of fuel sav-

ings." He also compares the costs per kW of Calvert Cliffs
o
I:

N($570)
and a peaking unit close in age, Perryman ($113). This

jcomparison, he says, supports an allocation of more than
'

d

!j.67 percent of production plant to energy, '*t he proposes a
+ ,

50/50 split only.
:t
$ In essence, OPC witness Stutz proposes a peakeril
" method of allocating production plant. We discussed this issue

in some detall'in Re Balticore Can & E'actric Cornanv, 75 Md. i

i

'PSC 171 (1984) (Case flo . 7770). .In that proceeding, we _out-
G

-lined some principles and directed DG&E to present alternative

allocation methods and studies in its next rate case. After

considerable- litigation, we rejected a peaker ?proach and
,

adopted the 4 CP Min / Max method in Re Baltimore Gas f. Electric
,

3

Cemnanv, 78 Md. PSC 129 (1987) (Casa flo. 7973). We are not

persuaded to reverse that decision.

OPC witness Stutz also objects to BC&E's allocatica

"of administrative and general ("A & G") expense. He recommends
b
i

allocating A & G costs on the . basis of annual sales. The
,

,
-i
-l

[' rationale is that there is "no really convincing argument . ..

)for allocating this cost" in any particular way. Thus, he

behooses a' method that is both " equitable" and consistent with
h

'his preference for " usage-sensitive ratemaking,"
E

Beth Steel /GM- witness Phillips takes exception to
4'

OPC's treatment'of A & G expense. Mr. Stutz is "not allocating

on the basis of cost," he says;-rather, OPC is " assigning costs

!-
'

t
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to achieve a-certain and tesult " BC&E functionalizes A. . . .

&G into various categories, and allocates the categories con-
sistent with the groupings. In contrast, Mr. Stuts " offers no

sound rationale" and makes no attempt to establish a " direct

link between A & G and energy usage." We agree with
fl

Mr.-Phillips' analysis.
1

Industrial customers argue that BG&E's 1989 COS Study
a

,should be adjusted for BSU-2 only if the Commission approves a
second step base rate or surcharge, not if there is another

'
rato case or deferred accounting. The theory is that if reve-

nue requirements do not reflect BSU-2, then neither should the

COS study: MIG's witness Baron warns un about a potential
;

" mismatch between the revenue requirement calculation used to

develop the increase and the cost-of-service study utilitod to

allocate it." Given our treatment of BSU-2, however, the

adjustment is no longer an issue.

In conclusion, we recogni:o that all COS studies and

methods are judgmental. We also note that -many non-cout

considerations are relevant 'in' the rate design process. Con-
-

sistant with our approach in prior cases, wo do not rely solely- i
g

,on any one COS study in this procooding. Still, we place

primary reliance on BG&E's 1989 CoS study, adjusted for BSU-2. .

:

'. Revenue ADDortionment Amonc the ClagaenD
i:
L BG&E earmarks the first $105.6 million of its pro- '

.

posed increase to meet the objective of bringing the customer

classes to a 7 percent band around the system ROR. The

112
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remainder of BG&E's phase one and two revenues are apportionod
among the classes in relation to adjusted tost year base

,

irovenues, of course, even if we were to adopt BG&E's method

(4without regard to notions of gradualism, wo do not accept its ,

a

{phaso-inproposalandrate requests. Thus, we cannot achiave

(,thesevenpercentobjectivoatthistime.
Recognizint; this possibility, and that BSU-2 rato,

relief may be authorized soon, industrial customers suggest
that wo treat the first $105,6 million of any non-BSU and BSU
rate increase in the same way as DG&E did it in ts phase-in

plan. In other words, assuming a S75 million incroase in the
s..

"non-BSU-2 portion of the caso, the industrials would apportion
. revenues in the following way. All $75 million of the non-BSU
. increase, and the first $30.6 million' of the BSU-2 increase -

'

would be used to move to the 7 percent band; the remainder of
,

the BSU-2 increase would be apportioned on the basis of nonfuel
,

revenues.

BOMA's witness Rosenberg insif ts that it is impos-
sible to bring an above average return class into the 7 percent

p
band under BC&E's methodology (unlans the ROR goes down). He
{
.also involghs against the use of a 7 porcent band, arguing that
no band should.be used. BCMA belloves that commercial (C and
GL) rates are discriminatory because the class returns exceed

h
o

ithe-- system ROR; and that thers has been a lack of. reasonable
n

. |
r

I

a.

| !. t

j 11.1
! -

;

I
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movement to the system ROR. In arguing for reliet, BOMA wit-

nesses testit'ied about the depressed ntatus of the Baltimore

office market and the ettuct of utility rateu on building

owners' operations.
,!

j BG&E witness Hargest testified about progress in
6

moving schedules G and GL closer to the system ROR. Since 1983,

rate increases to these classes have been less than the o v e r .n l 1

increases, and further movement to the system RCR is
a

contemplated by the current request. He noted thst electric

increases to commercial customers between 1983 and 1989 have
o

been very modest, and that BOMA's comparison of electric raten
I

among cities is flawed. Compared to charges in 29 comparable

citieu, DG&E's commercial rates at various demand and energy

levels rank between 9th and 12th lowest.

OPC also opposes the use of a 7 percent band. Unlike,,

b
:BOMA, however, OPC would widen the band to 10 percent.

'According to Mr. S tu t :: , a wider band is justified because of

" weaknesses" in COS study results. The sources of those weak-
h

'nesses include allocation methodologies and -ancertainty in the
| input data, particularly peak demand datl. A COS study in a

; snapshot," the witness notes, but conditions may change over"

,

Etime. Uncertainty is reflected in a 10 percent band. To nar-

row it, then, la to assume an increase in accuracy in COS

results, an assumption that is not supported by evidence.
I

i

!

1

I

I

ti
i-
'
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In Case 11 o . 7770, the Commission found th 't t BGLE's

goal of moving all classes to a 10 percent band about the

system ROR was reasonable. We also said, however, that "(i)n

the long run, an appropriate objective may be to move each

customer class' rato of return toward a narrower margin abovo

for below the average system rate of return."21 We acted on I

that statomont in Caso It o . 7973 by apportioning a reduction

:first to those classes that exceed the system ROR by more than

seven porcent. In BG&C's last rato proceeding, Caro 11 o . a200,

we took inother stop in the direction of a 7 percent band by

assigning 80 porcent of a rate increase to those classes that-

' fell below it.

After considering this matter, we reject both DOMA's

cali for eliminating the 7 percent band now, and CPC's request
to widon it. With respect to the suggestion about the first

$105.6 million of the non-BSU and any BSU rate relief, ve have-
1

concluded that both rate adjustments, not only the initial rato

adjustment, should be utilized ' to move each class' emtedded

{ rate of return closer to the 7 percent band. We, therefore, '

, | generally adopt the. methodology as proposod by Mr. Hargest with
I

|the following modification: the initial 50 percont-of the non-I

1

'BSU rate adjustment shall be apportioned to move the class
,

rates of return to the band; the remaining 50 percent shall be '

apportioned among the- classes in relation- to test year base
,

|, revenues adjusted to include amounts determined in the first
'

i

|

|

| II Pe Bal_timore cas G Elec. Co., 75 Md. PSC 171, 205 (1984).
.

I
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|
step. It a rate adjustment is authorised in the spring of 1991 |

|
to recover the costs associated with BSU-2, DC&E shall ,

apportion that increase to each class first to move the class

rates of return to the band and to the classes within the band '

to maintain their position relative to the syntom average rate !

of return. Any remaining (* unt of the revenue requirement i

increase shall be apportioned among the clascos in relation to '

i

test year base revenues, adjusted to include araounts previously

apportioned. This apportionment will avoid undue increases to |

any one class, and yet lead to furthe. mos ament by the classes

to the system ROR.

E. Schedule R Issues

1. Customer Charce

DG&E proposes an increase in the customer charge from

'$3.50 to $5.00. This increase would move the charge about
halfway to $6.55, which is the " estimated average monthly

customer cost" as shown in the 1989 COS study. In contrast,
,

l!the marginal customer cost is-$16.83 per month.

Opc opposes the increase ' for two reasons. First,

Mr. Stutz testifled that; increasing the customer charge reduces

the value of rates as a price signal and may affect customer
y ,

ijinvestment in conservation or load management adversely.
s

: Secondly, an increase in the customer charge may harm low usage,

n

customers, because this group generally has the-"least poten-
tial to respond to changes in their bills by altering usage."

,

A .h

l'
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Mr. liargest testified that the effect or OPC's cro- '

'posal is to transfer $16.4 million of cost responsibility from
customer to energy chargen, adding another .174 cents to the

;i ,

7

kWh rate. Thus, over the course of a year, a customer who uses ~

;!'

1500 kWh per month will overpay embedded customer costs by

IS13.32. A 500 kWh customer will underpay by $7.56 annually,
i

After considering this issue, we agree with CPC that

,the residential customer charge should not be increased at this
ti
' time. We recognize that ano effect is to change the contritu-

tien to embedded customer costs by various custorners. However,

by shifting costs to energy rates, we can send better price
i

signals. If those price signals induce the proper load shift-

ing or conservation, all customers will benefit.

2. Inverted Suttimer Rates

BC&E proposes to charge about 10 percent more per kWh

for all usage over 500 kWh in summer. The rationale is that

existing flat rates provide no incentive to conserve expensive

[lsummer load; and that inverted rates better match rates and
;

,

, marginal costs. The residential class needs a better price
I, signal, Mr. Hargest said,- because it is the single largest
;

[ contributing class to summer peak demands, about one-half of
6
itotal summer peak. A time-of-use ("TOU") rate design sends the
I!
4best signals, he concedes, but it is impractical to convert
il
!900,000 people to TOU rates at one time.

4

j 117
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Thuu, DG&E's next bent alternative is invorted nummer

raten. By nettinq the rate blocko above and tm l ow S00 LWh,

BG&E is targeting usage over 1000 kWh per month, the breakeven

point compared to flat rates. Mr. Ilargest suggesta that BG&E's

: design will send prico signals to thoue customers with " nore

weather sensitive and discretionary usage." ostenuibly, cus-

tomers using more than 1000 kWh per month have n e;tm: :n pe m

consumption and usage characteristics similar to the air-

conditioning subclana.

Statf favors 11at summer raton, Mr. Levi s a'/ s that
the Company's coat studien do not support inverted ratos: the

studies do not show that DG&E's costs in summer go up with

usage. Thus, inverted raten may induce uneconomic purchaning

decisions, because DG&E would be pricing electricity at a

higher rate than necessary, which inhibits economic cenuump-
e
tion. Also, consumption over 500 kWh may be very econcmic if

it occurs off-peak, but DC&E's proposal penali:cu such usage.

Finally, Mr. Levi opines that Schedule R provideu cut 1icient

price signals now, because summer rates are higher than winter,
I
and because unlike winter's declining block rates, summer rates
|
are flat.

b
OPC supports flat summer rates for purposes of this

n

[ case, but for very different reasons. According to Mr. S tu t:: ,
o

ithe combination of an inclining summer rate and a declining
il

' winter rate sends a " mixed message." This factor, along with

the large increase in the customer chargo, is "likely to renult

U
y 118
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in customer confusion." Bosides finding problems with the

customer charge, Mr. Stut: says that BG&E's energy rates send ,

,
,

,the wrong signals; the only charge that is greater than mar- .

h -

ginal cost is the initial block rate in winter. Thus, f
<!

Mr. Stut: proposes a different design, including flat summer
'!

' rates, which is both simple and sends a clear message that
summer usage is expensive.

Having reviewed the evidence on this issue, we are

not persuaded by BG&E that any chango in warranted at this

time. We do not fc 11one the prospect of inverted summer
.

rates; but we are nos cady to adopt BG&E's proposal on the

basis of this record. ,ontrary to OPC, we do not embrace the

rationale about customer confusion; we think customers are

fully capable of understanding the purpose of inverted rates.
;

Rather, we share Staff's concerns. Before we would authori:e
,

inverted rates,_ DG&E must provide better cost and load datal

eo

3. Declinjnc Winter ( No n - S u_Am e r ) Rates i

'

Every party seems to agree that the declining tail
;

block of residential customers' winter rates should bo
|liminated,e sooner or later. BG&E's winter peak is growing

. I
L rapidly; DG&E may become winter peaking within the foreseeable
'

!.

Ifuture. Under the circumstances, Staff and People's Counsel
!\
' argue that customers are misled by declining block - rates', and .'

'

| |t
| jthat flat rate, nond a better price signal and place mores . - -

'

!!

a
.,
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of the cout on the customer who causes it. Furtherm"e, flat

rates are more apt to induce energy conservation, along with

associated environmenta1 benefits.

Staff, therefore, recommends the immediate

elimination of the declining tail block in the no n-s u me.e r

' period and OPC, on Hr o , recommends a phase-out: the

announcement of a move to flat rates now, but an implementatisn

.in the next two rate cases.

The Company oppos as the near immediate eliminaticn of

a winter tail block as both unjustified and inequitable and

advocates a more gradual transition. Mr. liarge st testified

that the Company's rate proposala at= reflecting the gradual

shift toward winter peak and that Scl.edulo R's rate

differentials between the non-summer initial and tail biccks

have begun to converge. The Company expects to continue toward

convergence of these rates in future cases. Mr. Ila rge s t also

points out that Staff and OPC's proposals would result in a

substantial increase in the rate of return disparity between

Schedule R heating and non-heating customers.
I
o We have considered the arguments by the parties for
h
'and against a rapid elimination of the vinter tail block in the
i

R schedule. We are persuaded that it is appropriate to

gradually phase-out the declining block. The "convergenco" of

the winter blocks in the Company's rate design is occurring

through the application of the Company's 80/20 intraclass

allocation methodology utili::ed by Mr. !!argest, but may require

i i

120
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a long - period of time to accomplish. We agree with the need
,

-

-

for a more rapid move to flat winter rates and, therefore,

advise the company to include in revised tariff f111ngs in
a

future cases a more rapid " convergence" than the Company
1

anticipates.
i

4. plason;tl DLf.ffitghial.2

Staff preposes a somewhat greater increaue in summer

rates relative to winter rates. According to Mr. Levi, his

seasonal differential proposal better reflects the results of

BC&E's marginal cost study. If BG&E prices electricity in this

manner, he says, it will " provide a slightly larger inducement
P

to conserve summer load than currently exists or than it pro -

poses in this case."

Mr. Hargest testified that Staff's rate proposal
.;

" increases all summer bills by 23 percent or more, much higher
than the Company's proposal." He also said that, by increasing

summer revenues,-Mr. Levi's proposal " appears quite'contradic-

| tory to his concern of rising non-summer peak demands." opc
i

'also shows the impact at various usage levels and claims that
| Staff'sproposalpresentsa t

i "very <:enfusing picture," which isg
1

-inconsistent with usage sensitive ratomaking.
t

f We conclude that no changes should be made in the
i

l- !seasonaldifferentialnow. We do not resolve all issues about
| Y

| Staff's recommendation. Rather, we simply note our concern.

!

|

L
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about the bill impacts of Staff's proposal; and we invite staff

to address the issue of the relationship between the seasonal

differential and the groting winter peak in a future case. 5

h i
,

F. Schedule._ES
|

Staff suggests that we close this rate schedula at

the conclusion of this case. Mr. Levi says that Schedule ES

has not been a cost-based alternative for residential customers

for some time. Therefore, he urges us to phase it out gradu-

ally, to minimize the impact on existing customers. lie urges

us to close the schedule to new customers; ultimately, the
'

+

service will end through attrition. The witness intimates that

the survice will not be missed: only two customers were added
.

in 1989, while 35 customers left the schedule.

OPC witness Stut: disagrees with Staff on this issue.
1

{Thisschedule "provides an option fer certain residential cus-

tomers with low-average ta average use" to limit their bills by

restricting the level of service to 25 amperes. This program

Forfers an alternative to customers in financial - dif ficulty,
b
IMr. Stutz - believes that BC&E is not promoting the schedule,

|which may explain the recent lack of customer interest.

Without some alternative in place to assist needy customers,
i

(Mr. Stutz would not close the schedule.
H

p- After considering this issue, we conclude. that-
l

i

(Schedule ES should be closed to new customers. When the Com-

mission originally approved the creation of Schedule ES, we did

.

122
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so on the expectation that the rates would provide a cost-based

alternative from standard Schedulu R servico. However, as

poltsted out by Mr. Levi, Schedule ES is no longer cost-based,

and has not been so for several years.

We favor the existence of an alternative rosidential

; schedule which makes available especially economical electric ,

|

|
'

service. However, it is important that the ratos for cuch

alternative service be cost-based. Therefore, we will ask DG&E ',

i
and our Staff to explore whether other alternatives exist for a

,

special residential service which can be offored at lower rates
7

;

than Schedule R, and which will conform to the commission's 4

i,

'
basic pcinciple of cost-based. rates.

7

G. achedule P Rate Denica
i

MIG witness Baron suggests that Schedule P should be
,

based on unit costs as derived from DG&E's embedded COS study.

Consistent with that position, MIG supports BC&E's proposed >

customer charge for Schedule. P because it reflects embedded

costs. In contrast, MIG argues that Schedule P's-other ratos

ido not reflect either embedded or marginal costs, and it finds
h

,

i
;"no evidence" to support BG&E's contentions' about consumption-

|
and investment decisions,

t >
1

; Thus, MIG urgos us to reject the demand and criergy

j, charges.cf Schedule P.- In . its. place, MIG would increase the
d

' | demand charge
i at a rate of .1-- 1/ 2 times the average Schedulo P

increase with any -- remaining increase applied across-the board
;,

,

d

-
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to energy charges. MIG also urges us to adopt a goal of

further movement to cost-baced rates in future cases. Finally,

MIC asks the Commission to direct BC&E to perform a unit cost

study for use in future rato design.

GM witness Phillips notes that Schedule P demand.

costs are below both embedded and marginal costs. In contrast,

Schedule P energy rates are above both sets of costs. Accord-

ingly, GM urges the commission to increase demand charges by a

greater percentage than DG&E's proposal with a concomitant

smaller increase in energy charges.

BG&E witness Hargest testified that BG&E's rate i

design moven Schedule P rates closer to marginal costs in a

more gradual manner. Under the Company's 80/20 proposal, BC&E

increased Schedule P demand. revenues "significantly more than

energy revenues (17.7% vs. 13.8%)." The witness claims that

; industrial witnesses focus on cost only, and " ignore 'all

principles of gradualism "
. . . .

|

In testimony and argument, industrial customers

Pobject to various aspects of BG&E's intraclass rate design,
d

'especially the raethod of increasing demand and energy charges.
|
,The parties cito evidence about the relationships among rate
t

. elements and marginal or embedded costs, and argue that demand
,

| charges should be increased by a greater percentage than under
4
qBG&E's 80/20 method.- The parties suggest that, given a smaller
..
'

; apportionment of revenues to this class, the Commission can

restructure the rates and accommodate concerns about-

,

"f

|
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gradualium. On brief, GSA joina the induntrial argument, and

cites similar evidence and rainen the name ot>)<n: tion to

Schedule GL.

Based on this record, we are not prepared to abandon

the Company's method of assigning the increano among the rate

elements of schedules P and GL. While we cannot aqree with Mr.

Hargent'n ch a r a c t e r i .~.a t i o n that his adversariec "nnore"
gradualism, we note that Beth Steel, MIC and GCA do not

represent the cuatenern on thene schedules that impoce cmall

demands and use little energy. For purponou of thic cano, wo

find that BC&E's proposal is a reasonable attempt to

accommodate the conflicting goals of minimizing the effects on

all customerc, and moving to rates that reflect marginal cocts.

We add, however, that the parties raise a number of

pertinent questions about the appropriate relationships among

rate elements and costs. We conclude that these questions

should be explored further. Before adopting any propocals to

restructure cchedules P and CL, we want a better record about

.the merits of alternative methods of intraclass rate design,
H
u
and the effects on the entire class. Input from Staff on these
I

issues would be most helpful,
it

Therefore, we hereby institute a second phane of this

; proceeding to receive additional information relating to the

intraclass rate design of schedules P and GL. We intend to

complete this phane expeditiously so that, to the extent we
,

.
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deem appropriate,- any change in rate design for these two
,

schedules can be implemented at the time of the DSU-2 rate '

, adjustment.
'

With respect to the request that we order BC&E to

perform a unit-cost study for MIG, we note our decision in Case

No. 7770:

The Commission notes the intervenors' dis-
cussion about the difficulty of producing
precise cost-of-service studies and that
such difficuly could be partially allevi-
ated by the use of the Company's existing
data base and computer program. Therefore,
we will direct that upon reasonable notice
from, and payment of a reasonable fee by,
an intervenor in a future rate case, the
Company shall produce a requested cost-of-
servic.a study if such study can be readily
obtained from the company's existing data
base and computer programs 171 Md. PSC at
204.

' Accordingly, if - MIG affords reasonable notice, pays a suf fi-
cient fee, and the study can be "readily" produced, then BC&E
shall. provide it.

,

.

..

|H.DethSteel'sRatea
5

|, As previously indicated, the Company has proposed the

'une of a 1989 calendar year cost of service study, while

; utilizing billing determinants based on the 12-month period
ending July 31, 1990 to develop proposed rates. Bethlehem Steel

Corporation, a single customer class, takes exception to the
u.se of this data for-developing the required increase in rates

q 126
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for electric service. This challenge is predicated on the
,

belief that this data will not be representative of operations

in the near term and during the period that rates found i

appropriate in this proceeding will be in of f act. Since such ;

results are contrary to a fundamental ratemaking principle, i

Both Steel recommends the rejection of the Company's proposal ,

as it relates to its particular class.

According to Both Steel's witness Phillips, Bethlehem i
,

Steel Corporation's revenue levels from August 1, 1989 through,

July 31, 1990 are not reflective of a representative test y'ar
'

or rate effective period. This opinion is based on the fact

that Beth Steel s large "L" furnace was out of service from

March 17, 1930 to July 1, 1990. Comparing the seven Inonths

ended July, 1990, with the seven months ended July, 1999, there

was an approximate 34 percent decline in kilo'.att-hour con-
D

fsumption resulting in a $6.9 million' lower revenues being

' received by BG&E. According to Beth Steel, this unusual

decrease in usage was caused by a planned maintenance outage of

the "L" blast furnace, an event that normally occurs every six

.to seven years.

b[
'In recognition.that the scheduled maintenance on the

. L" furnace has been completed and will not again be' required"

t

<.

'until 1996,. and that normal operations have been resumed since
.

o
| July, 1990, Bethlehem argues that it is inappropriate to_ allo-
D

.]csteBG&E cests on a 1989 cost of service study while using

test year revenue based on an abnormally low level of billing

i:'
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determinants for the 12-month period ended July 31 1990. For

these reasons, Bethlehem recommends using 1989 billing deter-
,

minants to reflect the full operation of the "L" furnace.

The Company opposes any adjustment to the test year i
,

data to reflect a normal level of sales to Bethlehem. Firnt, !

it suggests that the test year cost of servico study is '

unrelated to the revenue requirement increase assigned to

Bethlehem and that such apportionment to Bethlehem must be

equalized with the increase imposed on Schedule P. Second, such

an adjustment is contrary to the Commission's long-standing

policy of not recognizing test year adjustments to sales for

weather or economic conditions. Finally, the Company notes

that- the planned "L" furnace maintenance outage only reduced

Bethlehem's test year sales by approximately a third of the

difference between the test year and 1989.

Af ter considering all of the arguments advanced by
,

the parties in this proceeding,-the commission concludes that, '

in this instance,- it is appropriate to reflect the normal

; operation of the "L" furnace in setting rates for the Bethlehem
I ,

i (Steel Corporation.
,. p
' ' In calculating the demand and supplemental kW rates

as well as the kWh energy charge which are proposed for the

rate-effective period, the Company has used billing determi- i
4

. nants substantially lower than those experienced in 1989 or.

expected during the rate effective period. In our opinion, this

method of calculation produces unit demand, supplement and ,

,
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energy chargea higher than otherwise required to suppcrt th9

Company's cont of service during the rate etfective pericd.

Since no party disputes the 'act that the Bethlehen Stcol

Corporation's activities during the rate effective period w i l ',

reflect the full operation of the "L" furnace, an adjustment is
I

necessary to preclude an overrecovery of costs from Beth Steel.

In reaching this decision, the Ocnnissicn is .aacle

to accept the Ccepany's assertion that acceptance of r,uch an

adjustment is contrary to the Commincion's long-standing policy
'

of not recognizing adjustments to test year sales tor--

weather or economic conditions. While the Commission h '.t s
|
previously discussed the difficulty in quantifying the effects

that unusual weather conditions or economic recessions may have
,

'in evaluating representative test year operations, we have
i-
never foreclosed their consideration. Indeed, the Commission

' Staff was directed to examine methodologies for weather

normalization which may be appropriate for Maryland utilities,

fee Re Ba l t i mo r.2 Gas and Electric CorDany, Case No. 8203. In

jany event, the quantification difficulties discussed earlier
li

are substantially different from the circumstances present here

|ince,s the adjustment involves a single customer class, is

. reasonably known and certain, occurs infrequently and results
b

'

.in a more accurate collection of costs.
h
11

In authorizing an adjustment to the test year billing

; determinants, the Commission is aware that a difference of
i

opinion exists between the parties relating to the effect of

| 129 |
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the "L" furnace outage on test year sales. While the Company

witness contends that the "L" furnace outage only affected

Bethlehem sales by 110,000 MWh, or approximately one-third ofg

the difference between 1989 and test year sales, Beth Steel

h aaintains that Mr. }-targest's assessment.that only one-third of
,;-

the difference is due to the "L" furnace outage was unsupported
,

by any exhibit or worksheet and is contrary to the evidence in
the record. We believe that the appropriate resolution to this

matter is to direct the Company, when submitting its compliance
filing, to reflect the actual billing determinants for the 12-

.

month period ending July 31, 1990, adjusted to reflect the full

operation of the "L" furnace for the period from March 17

through July 1,.1990.

IT IS, Ti!EREFORE , this 17th day of December, in the

year Itineteen liundred and flinety, by the Public Service

Cov.ission of Maryland,

ORDERED: (1) That the fair value for ratemaking

purposes of the electric utility property of Baltimore Gas and

j Electric Company, used and useful in rendering service to thei

i|
'

public, averaged S3,729,236,000 f or the 12-month period ended
|
, July 31, 1990.

(2) That the reasonable rate of return for,,

h

Baltimore Gas and Electric Company is 9.94 percent and that
i
* rates for the future should be based upon this return applied
it
:to the fair value average rate base.-

,

| 130
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(3) That the existing ratec of Baltimore

Gas and Electric Company for electric service are no longer
just and reasonable.

(4) That Baltimore Gas and Electric

[CompanymayfilewiththeCommissionamendedschedulesofrates
for the sale of electricity at retail which shall result in an

increase of not more than $76,964,000 in the gross annual

electric revenues of the said Company.

(5) That the amended rato schedules to be

submitted in accordanch with ordered paragraph (4) shall con-
.-

,; form with the guidelines set forth in the " Rate Design" section
i

of this order and shall be subject to acceptance by the ccm-
mission.

(6) That Baltimore Gas and Electric

; Company may file with the commission amended schedules of rates
'd
for the sale of electricity at retail to recover the revenue

requirement of Brandon Shores Unit 2, subject to the terms

. discussed in the order.
, !,

I (7) That Phase II of this proceeding is
,

, established to receive additional information relating to the!

'

i

;intraclass rate design of schedules P and GL.

(8) That Baltimore Gas and Electric Com-,

!!
| |pany shall furnish this commission each quarter with _ accurate

il
~ statements under oath, and in convenient form,and' complete-

I

setting forth the revenues and expenditures of the Company for

the preceding 12-month period, such reports - to be furnished

i

f*
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within forty-five (45) days following the last day of every

quarterly period during the period the final Order entered in

this proceeding remainn effective.
.

AND IT IS FURTHER, ORDERED, that all motions not

previously granted are here5y denied.

Il /c .
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BALT1HORE CAS AND ELECTRIC COMP ANY
RATE BASE

CASE NO. 8278
(Thousands of Dollars)

Unadjusted rate base 53,893,042

Adjustments

1. Terminal rate base 0
2. Unamortized gains on the sale of

real estate (902)
3. Load management p rog r am s 5,200
4. Effect on cash working capital of

adjustments to NOI, rate base and capital
costs, and revtsed rates (648)

5. Revised lag days:
Fuel, fringe benefit, C&M (6,145)

6. Deferred fuel costs at April 1989 level
April 1989 balance (153,567)
Pro f orma amortizati' n (4,950)

7. Deferred nuclear pro',ects 0
8. Keystone and Conemtagh inver tory

adjustment (5,337)
9. Unamortized balance of pressus ser

heater sleeve repairs 2,543

Total adjustments to rate base (163,806)

Adjusted rate beae 1,774,?3A

. _ _ _ _ _ _ _ _ _ _



APPEND!I B

CASE NO. 8278 -

BALTIMORE GAS AND E1.ECTRIC COMPANY

Adjusteents to Operating Incoem
for Twelve Months Ended July 31, 1990

(Thousands of Dollars)

1. Advertising, nonoperating and lobbying expenses 1,503
2. Return on accumulated decommissioning reserve 2,665
3. Excess tipping fees 1.948
4. caina on the sale of real estate 310
5. Storm damago (276)
6. ATVDC rate and base authorized in Case No. 6200 1,595
7. Load management (623)

,

8. Deferred nuclear project costs (293)
9. Increase in taxes other than income taxes (1,978)

10. Reduced tax depreciation on Calvert Cliffs Unit 1 (3,525)
11. Income tax rate differential for 1989 tax net

operating loss 799
12. Inventory adjustment at Keystone and Conemaugh (4,163)
13. Nonrecurring operating income effect of deferred

nuclear projects
'

(2,339)
14. Tax effect of pro forma interest $54
15. Corporate Performance Awards (517)
16.- Tariff Changes From Case No. 8208 5,523
17. ATUCC

l

- On Property Placed In Service ,3,357)
- On All-CWIP O a

18. Wage Increases (1990/1991) (B,626)
19. Health Care (1,178),

t 20. Tree-Trimming 0
| 21. Purchased capacity Charges 0
| 22. Nuclear Decommissioning (2,459)
i 23.' Postal Rates (499)

24. Excess Deferred Income Taxes (678),

25. Bresco Capacity Payments 0
26. Unco 11ectible Accrual 0,

27. Federal Income Tax - Unco 11ectible Reserve 0
28. Excess Overtime 0
29 Employee Bonuses'And Incentives 0

! J0. Rate Case Expense O
! 31. Nuclear Operations And Maintenance Expenses
|

; - Management Inefficiencies 0
- Accelerated Maintenance. 0
- Pressurizer Heater Sleeve Repairs 3,450

Amortization of Heater Sleeve (141)
| - Alternate operating Procedure 400
| - Electrical Cable Separation 887

- Motor Operated Valves 1,415
- Low Temperature overpressure Protection 600

' Questionable" Crate 0=

Total Adjustments (9,003)

/
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* BEFCRE THEIN THE MATTER OF THE APPLICATION
PUBLIC SERVICE COMMISSICHOF BALTIMORE GAS AND ELECTRIC *

i

OF MARYLANDt COMPANY FOR REVISIONS IN ITS *

| ELECTRIC RATES. *

I .

* CASE Ho 8278
.

1

I
William A. Badger, Commissioner, Dissenting in part and
concurring in part.

i DETEPPED FUEL B A LANS,I

In this proceeding, the majority has rejected a Company
i

proposal, supported by the Commission Staff, that it be pe rmitted
.

to include $207 million in rate base, representing the thirteen-

month average net-of-tax deferred electric fuel balance during

the test year. Instead, the majority decision limits rate base

recognition to $53 million, a level which existed prior to the
,

escalation of such balances due to the shutdown of the Calvert

Cliffs Nuclear Plant.

The effect of this exclusion is to deny the recovery of $20

million associated with the financing of the deferred fuel

balance. In reaching this decision, the majority advances, in

1part, a principle that an asset that is ultimately found to have

been imprudqntly incurred should not be -permitted a recovery of

capital costs.

I take strong exception to the majority finding for a number

i of reasons. Tirst, it establishes an inappropriate linkage

between the' recovery. of capital costs included in base rate.s for

.

I - 1The asset is deferred fuel costs and represents the actual
f costs of fuel incurred by the Company but not yet passed through

| to ratepayers through the Company's fuel adjustment clause.

.

# 4
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deferred fuel and the recovery of replacement fuel costs v ilch

are the subject of different statutory standards and litigated in
Ef

separate proceeaings.2 secondly, it may unfortunately send a

signal to the financial markets that the Commission has pro-

' judged the recovery of replacement power costs, even though this

issue is being litigated in an ongoing but separate proceeding

that will probably not be finalized until the end of 1992. I

: have commented on the potential adverse effect of our decisions
o
con the Company's credit ratings in the past. Haltimore Gan _ and

1

]ElectricCo., Case No. 85205, Order No. 68797, issued May 17,

h1990 (dissenting'.
4

d This latter concern should not be treated as an exercise in
!!
] speculation. Indeed, three major financial investor services
t

i|have recently lowered the credit ratings for the Company citing
ithe continued financial pressure experienced by the company '

'l
jrelating to the extended outages at the Calvert Cliffs Nuclear
facility. Standard & Poor's Credit Week report issued just 45

]'daysagoobserved:
4

"Downside ratings prospects reflect un-n

'
certain regulatory treatment for ult.imate ;

d
i recovery of replacement power costs and

escalating Calvert Cliffs operating expenses."

2This distinction has been recognized in past Company base
rate proceedings and.has been found fully consistent with Section
:54F(e). Baltimore Gas and Electric Co., 80 Md. PSC 496, 501-03
(1989); Baltimore Gas and Electric Co., 80 Md. P"C 380, 386-P.?
(1989); Baltimore Gas and Electric Co., 74 Md. Pw-2?.9, 2'i-09
(1983) (noting that the genesis of the distinc*' d ,, tween
allowing recovery in base rates of deferred r themselvts
and the financing costs associated with thos. arred fuel
costs came from an OPC witness, and that the c' an agreed
with the analysis of the OPC witness).

'

2
3
-i!

~
,,
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'
While the majority resolution benefits ratepayers for the

short term, the downgrading of mortgage bonds, accompanied by

higher interest rates, may translate into significant future ra e

I 1ncreases fo* the company's customers.

For these reasons, I would have provided for recovery of the ,

financing costs associated with the deferred fuel balance. Sucn
!

rate treatment would not be disadvantageous to ratepayerc. :f,

the Commission subsequently determines, based on a full

evidentiary record in a fuel rate proceeding, that a lower

deferred fuel recovery is appropriate, then the related financing
costs can be returned to ratepayers through a credit to the

deferred fuel account in an amount equal to the di'sallowed fuel

costs plus interest thereon. In fact, this exact censumer

protection remedy was ordered in the Company's last base rate
proceeding. Baltimore Oas and Electric Co., supra, 80 Md. PSC at

503.

APPORTIotiMENT OF REVE!nJE REOUTREMEff?S 9ETHLEMEM STEEL-

,

CORPORATIOtj
,

As part of a continuing rate design process initiated

several years ago, the commission has appropriately determined
that a portion of the revenue requirement should be,

disproportionately allocated to the various customer classes,

j This direction was considered necessary to achieve movement

toward parity among the customer classes and insure that each

class was responsible for the costs that' they impose in the
provision of electric service. In this regard, some classes were

paying substantially less than their cost of service while other

classes were contributing revenues considerably in excess of

| 3
l'

.

,-,w, , , - - - , - ,,,--,-r-r, , - , . , - - , - , - r- -, e ,-,e.nr v.~,---,,ne, ,,--,.m g.,,,-g ,+ n--,m.-,w -,e ,-y . . ~ - - - - v---7 -.-



1

I
I

Dia1C or MARvLAND
PUDLIC SERVICE COMMISSION

their costs. Recognizing the judgmental nature of cost of

2 vice studios, the Commission determined that the revenuo

,assow' *od with each class embedded cost of service be gradually.

-| laced, w |'". a . Oven percent band around the system average rato.p .

i.

'of ret'arn. i

|i
'

I concar with the majority finding that this desirable rato

design prin :1plo be continued in this proceeding. However, I
4

]disagroowith'themajorityfindingthattheBethlehemStool
1

corporation, as a single custorine . lass, should selectively be
i

edenied the benefits of the re/ ora allocation procons. The
E record in this proccoding inditatos that the Bethlehem Stool

d' Corporation is contributing 218% of itu assigned cost of service,,

4

while BG&E's other industrial customors assigned to Schedulo P

..aro providing revenues that support 97% of their incurred costs,
i

:In recent years, thoro has been an approximato ton percent
l increase in Bethlehem Stool's contributed revenue requirementd
over assigned cost of servico while the contribution of the '

': Schedule P customer class has remained stablo, generally
collecting loss than its allocated cost of service.

Y In excluding Bethlehem from any of the allocation benefits,,

II
'the majority accepts the Company's position that its contract

with Bethlehem requires that Schedule P customers and Bethlehem ^

receive the same percentage increase. In my opinion, the
-

continued operation of this contractual arrangement frustrates
the Commission's efforts to gradually eliminate the wido
disparities that exist betwoon BG&E's customer classes. :The

Commission's pursuit of this desirable objective is clearly in
the public interest. The Commission obviously has the authority

-l 4

i
-h
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'to override agreements among private parties where provis_...s are

.not'.in the public interest, as is the case.in this proceeding.
Potomac Edison Co., 68 Md. PSC 404 (:977) (Order No. 62502), 68

!
Md. PSC 367, 398 (1977) (Opinion accompanying Crder No. 62502),

.i

4
'reh'a denied, 68 Md. PSC 661 (1977), aff'd, Eastalco Aluminum Co.=

. ii

'v. Public Service Comm'n, Md. Ct. Sp. App., No. 352, Dec. 12,
,i

d[1973, 44 Md. App. 754, (1979) (unreported) cert, denied, Md. Ct.
U' App., Feb. 22, 1980, 287 Md. 75 (1980) cert. deM gd, 449 U. S.,I

831 (1980); Yeatman v. Tcwers, 126 Md. 513, 518-19 (1915). I
.

lwould have included the Bethlehem Steel Corporation in the
$disproportionaterevenueallocationstocontinuemovement toward

|0|egaalized class rates.of return.
!
,

t

!
[t
.!
'l
s.

:

.!
4

il
.
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Re Ibitincru Gas arri Electric
CcnparTf

Case ib. 8208
Ortler tb. 68648

Marylarxl PubJic Service Cannission
Decunber 15, 1989

1

f-

|

U11 clear opsrations and Maintenance Expense

|- As was the situation in case tio. 8190, perhaps the most.
-

L

|. disputed itera in this proceeding concerns the Company's-request

to include in opcrating expenses $26.5 nillion in increased

nuclear operations and maintenance ("o&M") expense, corapared to

1988 levels. Strong opposition to the proposed level of o&M

expense has been reiterated in-this proceeding, with People's

counsel vigorously objecting to such an adjustment on the grounds

that the increased expenditures are directly attributable to the

1. 10
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'l
| Company's management problems, and that the company has failed to
I

| show tnat such increased expenses are not attributable to
1h imprudent management on its part. OPC also opposes the
'I

adjustment as being neither known nor measurable.

; Staff, through witness Charles Kruft, Chief Auditor of the
I
| Commission's Accounting Division,-provided additional testimony
I in this case.uneing the Commission to capitalize the entire

proposed increase, ac had Staff witness Lee earlier in these

|
combined proceedings. Staff recommends such treatment as an

| interim measure as it indicates it is unable to make a conclurive

dy determination regarding whether these increased O&M expenses
3 should be expensed or capitalized. GSA notes its support for

. Staff's proposal, and further recommends that increased nuclear

O&M costs above the level authorized in Case No. 8190 be

accumulated as a deferred debit in Account No. 186, and excluded

from rate base so that BG&E's stockholders rather than ratepayers
3 would be responsible for the carrying charges on such costs

a

d pending an ultimate resolution as to the Company's nuclear
1 expenditures.

In our decision in Case No. 8190, the Commission accepted

'' the test year level of nuclear O&M expense as being necessary and

proper. expenses which the Company is entitled to recover under

Section 69 of=The PSC Law. Our acceptance of the test year level

did not constitute a judgment on the rocsonableness of the

remainder of the Compnny's proposed adjustment (approximately

$6.1 million of the total $26.5 million increase had actually
been incurred by the Company during the April 1989 test year

!
,.

11

l
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utilized therein). In that decision, we also emphasized that any !
I

-findings with regard to reasonableness were limited to O&M
!.

1 expenses, and that questions regarding the reasonableness of
4

" replacement power costs associated with the down time of the

;Calvert Cliffs Units would be independently determined in the
i

L Company's fuel rate procoedings. In regard to Staff's proposed
u

capitalization of such expenditures, we indicated that we would>

generally be inclined to accept expensing of increased levels of

necessary and proper expenses, unless individual non-recurring
,

projects can be shown to be of sufficient magn' nde to justify
capitalization,

i

As noted above, for purposes of determining rates in this

il case, the Commission is utilizing the test year ending August 31,
1

U 1989, compared to the test year ending April 30, 1989 utilized in
Case No. 8190. The record in this proceeding indicates that the

company has in fact expended $18.3 million of th'e total projected

$26.5 million increase during the August test year, so that it is,

effectively proposing an S8.2 million adjustment to the test year
amount. However, while $18.3 million of additional nuclear O&M

i expense was clearly incurred by the Company during the test year

(compared to 1988 levels of such expense), OPC vigorously

contests the inclusion of such amount (as well as the Company's
L projected further increase of $8.2 million) to be recovered from -

ratepayers. OPC, who argues it has raised serious doubts

regarding the prudence of these expenditures, contends the

Company has failed to meet its burden of demonstrating that the

increased level of O&M expense in not related to imprudence, and

12

<
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contests whether such expenditures meet the "known and,

measurable" test.

OPC cites, with approval, the standard enunciated by the

Federal Energy Regulatory Commission ("FERC") in Kinneno_ta Power
& Licht Co., 11 FERC 1 61,132 at p. 61,645 (1980), regarding the

burden of proof and the' burden of going forward when imprudence
'

is at issue:

[U)tilities seeking a rate increase are not
required to demonstrate in their case in
chief that all expenditures were prudent
unless the Commission's filing requirements,
policy or other precedent otherwise require.
However, where some other participant in the
proceeding creates a serious doubt as to the
prudence of an expenditure, then the
applicant has the burden of dispelling these
doubts and proving the questioned expenditure
to have been prudent.

We believe the FERC decision in MP&L provides a useful analytical

framework for addressing the nuclear O&M issue in this case.

The crux of this dispute concerns whether these expenditures

have been shown to be necessary and proper under Section 69 of

the PSC Law. The Company contends that it has demonstrated that

the test year level of expenditures, as well as its projected
increase, are appropriate and well within-comparable industry

experience, and will actually prevail on an on-going basis into
and beyond 1990 in order for the Company to operate Calvert

Cliffs as an efficient, safe, and reliable plant. Furthermore,

the company maintains that if such level of expense had been
t

incurred earlier, the amount would not be any lower today.|-

People's Counsel's arguments center on the management

|
|

13
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problems that have been documented in the record of this

preceeding with regard to operations at Calvert Cliffs, and which
cul=inated in Calvert Cliffs being placed on the Nuclear

Re gul a to ry - Commission 's ("NRC") " watch list" in December 1988

(wherein the NRC designated Calvert Cliffs as a plant requiring
,close monitoring and increased NRC attention). The record shows

,!

I that the Calvert Cliffs Units were later shut down, and neither

of the two units have returned to service. However, the

shutdowns were not directed by the NRC, but, according to BG&E,

||weremadebytheCompanytoaddressconcernsrevealedduringa

|4routine refueling outage.
I
' OPC, through its witnesses, concentrates on the reports

; criticizing BG&E's management practices that culminated in the
D
M placement on the NRC watch list. OPC extensively cites
M

d conclusions of the NRC, including Systematic Assessment of

| Licensee Performance ("SALP") reports, with regard to performance

' problems at the Calvert Cliffs plant and the management
.

responsibility therefor, as well as reports from the Institute of

,0 Nuclear Power Operations ("INPO"). This-evidence, according to

People's Counsel, demonstrates management imprudence and,

,therefore, the increases for nuclear O&M expense, originally
dramatically heralded as a calendar year adjustment for the

improvements required-at Calvert Cliffs, should be rojected.
Having raised the doubt, it is OPC's contention-that BC&E has

failed to prove that the $26.5 million were not incurred due.to

management imprudence.

14
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I In our opinion,- OPC raised a suf ficiently serious doubt

regarding the adequacy of the Company's management performance

| and'the $26-.5 million in increased nuclear O&M expenses so that
I

the Company has the clear burden to justify these expenses,
y In regard to the allegations of imprudence, BG&E argues

[ that a - finding of prudence or imprudence requires a thoughtful
,

' decision based upon the facts and circumstances that were known, -

or should have been known, at the time a decision is made and

prudence cannot be questioned based on outcomes. Therefore, the
:!

yCompanyarguesthatthefacttheCalvertCliffsUnitswereplaced
on the NRC watch list by itself is insufficient evidence to find

d
: imprudence. Further, BG&E argues that the fact the company did
i

| not act sooner to institute corrective action is insufficient to
|

h support a finding of imprudence.

BG&E maintains.that it has demonstrated that the Company's;

,

management acted within the range of reasonable management-

decision-making in not acting earlier. Furthermore, the Company

contends, even if one wishes to assume some level of management

failure, there still is no logical nexus between the asserted
deficiencies and the increase in operations and maintenance

. expenses. BGG" asserts that had the Company instituted the

programs earlier, operations and maintenance expenses would not
be lower today. According to the Company, the additional

expenditures' that are incurred are necessary for efficient

operation of the Calvert Cliffs plant, and to disallow them on

.the ground that management failed to live up to the NRC's

expectations would serve only to penalize the company for doing

15
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f-what it must do to restore service at its principal base load

facility. To do so, BG&E argues, would be both punitive and
lcounterproductive.
II

|' Initially, therefore, OPC alleges and BC&E responds to the

? allegation that management inaction constituted im; rudence, A

,. decision on that questiod by us at this time is required only if
a

! we find that there is a nexus between the increasca O&M expense
b
g arid the alleged imprudence.
il
p As recognized in our decision in case No. 8190, to exclude
d
expenses from rates due to imprudence, a nexus must be

,i

,; established between the questionable expenses and the management
'

'
deficiencies. Thus, expenses which could have been avoided by'

! prudent management action are neither necessary nor proper, and
I
~

would be properly excludable from rates. In this regard, any
i

j fines which the Compar y may have incurred from the NRC or other

jauthorities are clearly expenses which cannot properly be passed

on to ratepayers and must be absorbed by the Company's

stockholders without reflection in rates. However, there are no,

fines or other similar penalties that have ncen passed on toi

ratepayers in this proceeding, despite OPC's attempt to analogize
the Company's entire $26.5 million O&M increase to a civil

penalty levied by the NRC.
t

To establish that there is no nexus, BG&E must prove that

the increase in O&M expense is incurred for operational and

procedural programs which should have been in place to assure

safe operations under NRC standards and therefore, the increase

in O&M expense was not incurred due to imprudence. If we make j

16
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1 such a finding, then those related expenses would be necessary
;iand proper under section 69(a), even though the costs would be
i incurred now, subsequent to the allegations in the various

reports which fault management inaction.
"

Therefore, we turn to the second part of the argument, to
1 resolve the question of khother DG&E has met its burden of

! proving that the new operational and procedural programs have
i

| prompted the increased expenditures and whether they would have
J
j been necessary or be substantially less costly, absent the
[s alleged mismanagement. In this regard, in addition to its case-
a

in-chief witnesses, the Company presented witnesses Doughty and

j Marmarof f, of the Nielsen-Wurster group, and Mr. Tim Martin, an
il
o expert in nuclear plant staffing, to provide an objective view of
l'BG&E'srequestforincreasesinnuclearO&Mexpenses. To further

explain the relationship between the proposed expenditures and
u

}thecorrectiveactions, the witnesses provided the Performance
ii Improvement Plan-(" PIP"), which was issued by BG&E to the NRC on
N July-31, 1989, with an overview of BG&E's assessment of changes

needed to comply with NRC requirements to achieve a safe, event-
free performance at Calvert Clif fs. The PIP describes both
prospective programs and efforts taken prior to the formalation
of-the PIP to improve management at Calvert Cliffs. The PIP

outlines the programs that have been or would be undertaken to
correct operational deficiencies.

For the calendar year 1989, approximately $12.5 million of

the total projected $26.5 million calendar year increase were

identified as associated with the PIP. The remainder of the

17
|
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! increase was described as ordinary operation and maintenance

expense. . Mr. Creel, in his testimony, also provided an

explanation for the budgeted increases on a categorical basis

] wherein he explained nach category and the associated expense.
In the first stage of the proceeding, the focus of the

il
j; investigation was centered on the reasonableness of the budget
I
j forecast, a matter not at issue in regard to the actual O&M

expenditures incurred during the test year. Finally, when filing

the actual August 31, 1989 test year data, Mr. Bange provided

pfurtherdetailastothenatureofths axpenses incurred.
;

jj In viewing the record with regard to the problems
'l
' experienced by the Company in the operation of its Calvert Cliffs

! I
! units, we noted in Order No. 68591 that while the record clearly
j

demonstrates criticisms of the Company's management operations by

i both the NRC and other authoritative sources, the criticism
,

g relates to management practices which generally seem to show the

., Company placed a greater emphasis on power production rather than
o, -

$ adherence to procedures. For example, placement of the Company

[ on the NRC's " watch list" appears to have been precipitated, in

large part, by an investigation following an employee fatality at
,the plant. In that regard, the NRC noted that "recent

'

significant operational events involving failures to properly
utilize plant procedures ~have adversely impacted-plant safety and

in one instance resulted in a worker fatality. These. events

raise questions regarding the past licensee corrective action and

the overall approach to safety at the facility". As we noted in

Order No. 68S91, such lax adherence to safety procedures cannot

18
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}beexcused, and are matters that are clearly within the province
t
'

of. management that must be addressed by the Company. We do not

lconclude, however, that absent that laxity of management, any
additional O&M expense was clearly avoidable. The programs and

procedures which are detailed in the PIP and the general i ncrease

in nuclear O&M expense, lho Company's testimony and evidence

U demonstrate should have been instituted or would have been
|

| incurred in order to assure safe operations at the Calvert Cliffs
| Units..

Il
,! In fact, the record in this proceeding shows that while OPC,
j as well as other parties, have raised doubts regarding the
! Company's proposed adjustment for nuclear O&M expense, we find
|

| that the company has met its burden in showing that test year O&M-

expenses were not incurred due to imprudence and are necessary
| ]andproperforthesafeoperationoftheCalvertCliffsunits.
L

L While the Company has experienced operational management problems
[
! at Calvert. Cliffs, these problems appear to be based upon BG&E's

' production oriented bias that gave insufficient emphasis to
safety considerations. The evidence indicates that, in fact, the,

!

expenditures and safety programs now being implemented should

have been undertaken previously by the Company. Furthermore, the
! record-does not support a finding that any delays in

implementation of such programs substantially increased their
1

-cost, or that they could have been avoided. In making the above

finding, we note that the issue bef ore us is to determine whether

the test year level of O&M expense for nuclear generation is
reasonable, necessary and proper. While the focus of the parties

19
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.has been the increase in expenditures over calendar year 1988 for

- 'l
y the eight cenths January through August 1989, the Company notes

that the record shows that it had already significantly increased
its expenditures for nuclear O&M in 1988. We find that the test

year level of expenses has been shown by the Company to be

necessary and proper expenses that are properly recoverable under
a

' Section 69 of The PSC Law. On the record before us, we find the

Company has. justified the expenditures for the operation of its
Calvert Cliffs plant.

i

L In permitting these expenses, it is appropriate to observe
i

that the NRC is charged with the design and administration of
il
dprograms to insure the safety of the' operation at Calvert Cliffs.
l!
] However, unless the expenses could have been avoided, and,
y'

htherefore, should be borne by the shareholders, the Commission
'I|; has a concomitant responsibility to insure that the company is

provided with the funds necessary to implement these vital
i:

q rograms on a reasonable basis. The Commission accepts thisp

G responsibility and fully expects the Company to achieve the high
standards of performance and safety at Calvert Cliffs for the

benefit of its customers, as it has done in the past for so many
years,

5

However, while we are accepting the test year level of O&M

expenditures, the record does indicate that certain of those

expenditures are related to start-up or foundational efforts, and
| accordingly-may more properly be capitalized rather than. expensed

_

for ratemaking purposes. The Company takes the position that the-

| increased O&M amounts incurred are properly expensed on the

20
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;

Company's books under the guidelines of the FERC's Uniform Systen,

fofAccounts. Cognizant of the Commission's statement in Order
I No. 68591 that we may consider individual nonrecurring projects

;'that can be shown to be of sufficient magnitude to justify,

'l
1

capitalization for ratomaking, the Company, en surrebuttal,
;

identified four project-p'hases that are' components of recurring,
ongoing activities, but which constitute start-up or founaation
efforts involving a significant level of expenditures, If the

Commission should find it appropriate to capitalize certaing

h

|} nuclear operations expense increases, the Company recommends that
a

4this' treatment be limited to the projects identified by Mr.
n
;; Bange, specifically:
, ;'

J Configuration Management Project
|t -Procedures Upgrade Program
:j Procurement Program

Nuclear Information Project.

Although the actual increase in O&M expense during the eight
4

lmonths ended August 31, 1989 for these projects involved moderate

amounts, a total of $3.5 million, total project expenditures are
,,

= projected.to rise to $107.6 million. We find that the above four
programs qualify for the ratemaking exception as discussed in our

Order No. 68591 and will reflect-them-in this decision on a
capitalized basis.

Staff continues its recommendation that the entire
incremental O&M expense be capitalized until such time as the

questions raised in regard to the proper ratemaking treatment of

these expenses are answered. However, in recognition of Order

No. 68591, Staff sets forth two alternatives. The first one is

21
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|| to capitalize the following three items in addition to those
! identified by the Company:
!!
, . .

9 $633,000- to insulate pipes in the Unit 2
containment chamber at Calvert Cliffs;

$158,000 to install a new, replacement, upgraded
coolant pump motor; and

_ _S504,000 to putchase and install 17 environmental-ly
qualified in-core instrumentation assemblies in the,

Unit 2 reactor vessel.
,

!

The Company takes the position that these projects are properly'

qexpensed as maintenance and cites, in support thereof, the
It
a ,

operating Expense Instructions and Electric Plant Instruction 10,
'

.

:| Additions -and Retirements of Electric Plant, in The Uniform
a

NSystemofAccountspromulgatedbytheFERC. These maintenance
*f

ffprojectsseemtobeunrelated.tonewoperationalprOgrams. Under
't
i! general ratemaking standards, we would not capitalize them unless
u

the total expenditurns substantially exceed those shown in the
,

test year or some other rationale so that such projects should
il

;;more properly be phased-in for rate recovery.

The second alternative offered by Staff is to capitalize all

projects which are to be performed pursuant to the Performance

Improvement Plan (PIP) . The 1989 April-projection vs. the 1988.

-actual expense indicated that $12.5 million of the then projected -

: increase of $26.5 million would be required for the proposed
activities. Staff notes that the expenditures associated with

the PIP are of a dif ferent character than the remaining increases

in O&M expense which have been characterized as " ordinary

operation and maintenance expenses."
|

22
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It is true that the four enumerated programs are not the
only programs requiring start-up expenditures. The company has

argued, however, that subsequent to the start-up phase of such

programs the operational expense will requira enntinued

expenditures at approximately the same level as the atart-up
expense. Accepting this argumout, expensing the remaining

programs described in the PIP may be the preferable treatment.

We are persuaded, bcsed on our review of the evidence, that

at this time neinher the three additional items identified by

Staff nor the remainder of the $12.5 million associated with the
PIP should be capitalized. Rather, we agree with the company

that those items are appropriately expensed under the Uniform

System of Accounts which, in this instance, we also believe

provides an appropriate rationale for expensing those items for
rate purposes.

The record indicates the four programs that are foundational

in nature as those identified by the Company. Accordingly they

will-be capitalized, with the effect of increasing'the test year
level of not operating income by.$2,246,000 while increasing rate
base by $2,310,000. As to the-method of capitalization, we agree
with Staff's proposal which-would allow a cash return on the

capitalized portion and-commence amortization at this time.

While we are accepting the test year level of nuclear O&M

expense as being justified by the Company as necessary and proper-

for the operations of the plant, we decline to accept at this
time the projected additional $8.2 million as an adjustment to

the test year for known and measurable changes. (We note, in

23
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.this regard, that $4.8 million of this amount is projected for
the projects for which we accept capitalization.) The Company's

argument that the test year level of nuclear O&M expense will

continue to increase in the rate-effective period may prove to be

true, but in regard to the issue of further adjusting test fear

o&M for nuclear operatioras, which has tseen highly contested by

the parties in this proceeding, it is our judgment not to accept

further increases. The expenditures must be known and certain

'and subject to scrutiny by all parties in order to find they are
reasonable, necessary and proper, and we decline to go beyond the

test year amounts and include projected amounts as proposed by

the Company.

- 24 -
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PETITION FOR REHEARING OF
BALTIMORE GAS AND ELECFRIC COMPANY

'

Applicant Baltimore Gas and Electric Company ("BG&E" or " Company")

hereby applies for rehearing pursuant to 986 of the Public Service Commission 12w with

respect to its Order No. 69054 issued December 17,1990, hereinafter setting forth in detail

the reasons for its application.

In applying for rehearing, the Company acknowledges the fact that both the

Office of People's Counsel and Building Owners and Managers Association of Metropolitan

Baltimore have filed notices of appeal from Order No. 69054 in the Circuit Court of

Baltimore City and that this Commission has,in the past, considered that it was deprived of

jurisdiction to exercise its statutory power to rehear and to modify its orders once any party

to a proceeding perfected an appeal to court. See, eg. Re Central Delivery Service of

Washington. Inc. 71 Md. PSC 141,142(1980) and Re Potomac Electric Power Company,71

Md. PSC 204,205 (1980). The Company submits that the Commission has too narrowly

interpreted its statutory powers and that it may rehear and modify its orders at least with|

respect to issues sought to be reheard by a party that has not appealed to court that are

different from those raised on appeal, and perhaps with respect to any issue raised on,

!

application for rehearing.

|

|

|
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An appropriate brief in support of the Company's position will be filed shortly .

after the filing of this application.
I.

DEFERRED FUEL,

The Commission majority rejected BG&E's request to reDect in rate base the

13 month average balance of deferred electric fuel as of the end of the test period, limiting

the Company instead to its balance as of April 30,1989 used in Case No. 8208; it linked that

choice to a time period prior to the shutdown of the Calvert Cliffs units due to the

pressurizer hardware problem. The majority reasoned that it had engaged in a balancing

process which took into account that it had: provided a return on some of the deferred fuel

balance; provided a return on and of the nuclear plant; and not irreparably harmed the
t

Company by the loss of the return on its deferred fuel balance because its financing costs are

temporary. The majority further observed that BG&E did not ask for rehearing or appeal

of the decision on that issue in Case No. 8208 and must therefore believe that the

Commission's decision was equitable.

With due respect, the Company believes the Commission is incorrect on all

points. First, as this request for rehearing most assuredly indicates, the Company does not
:

i accept the equity of a denial of a cash return on the full amount ofits deferred electric fuel

- balance. Not to include the full amount as of the end of the test period -- the amount that
:

renects conditions expected to exist during the rate-effective period (T.382)-- deprives the

Company of a realistic opportunity to earn its authorized return. Second, the Company has

been and will continue to be irreparably harmed by the disallowance of any portion of its of

deferred fuel balance. BG&E has already sustained a loss of $20 million in revenue which is
,

i
real, ongoing and permanent, as Mr. Brady made clear. (Co. Ex 7, p. 9.) The Commission's

disallowance here denies recovery of an additional $20 million of revenue during the rate-

i
effective period, which means that these " temporary" fluctuations will accumulate to more

than $40 million; that amount is more than half of the rate increase approved in this

2
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proceeding. There is no explanation as to why the deprivation of some $40 million is to be

considered just a " temporary" phenomenon, if the Commission were to provide some

means for later recovery of these costs, that would make the loss of such revenues

temporary, but it would also raise the issue of retroactive ratemaking. The loss of these

revenues is not really temporary and it does constitute a significant disallowance.

The impact of such a disallowance, as was pointed out in the dissenting

opinion, is not idle speculation; the Company's bond rating has been lowered in the past

year. Further, the signal to financial markets discussed in the dissent with respect to a

predecision as to the ultimate recovery of replacement power costs, while it may not be

intended, may nevertheless be so perceived. The very reason stated for choosing the

average balance as of April 30,1989 is that it precedes the recent outages at Calvert Cliffs,

which necessarily links the limitation of the amount of the deferred electric fuel balance to

the beginning point as of which the replacement power costs associated with the outages

were incurred. This coim:idence has an ominous undertone which, if unintended, needs

most certainly to be erased.

Perhaps there is an unarticulated concern that providing a return on

replacement power costs before the Commission has an opportunity to review fully all the

554F(f)(4) issues.may resu:t in ratepayers being charged for costs ultimately held not to

have been reasonably incurred, even though later refunded with interest. This is somewhat

analogous to Construction Work in Progress (CWIP), with respect to which the Commission

has adopted a flexible policy of allowing a cash return whenever warranted by financial

circumstances, However, when the Commission decides against a cash return on CWIP, it

offers a second-best alternative: AFUDC. This provides the Company with some return,

albeit a noncash one. In the instant situation, by not providing any return on the increase in

that deferred balance accrued since April 1989, the Commission has denied the Company

any opportunity to earn a fair return on this investment.

3
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Accordingly, as a second-best alternative, the Commission should at the very

least allow the Company to capitalize the carrying cost on the difference between the July

31,1990 and the April 30, .1989 deferred electric fuel balances. Such a mechanism, although

inferior to a cash return, wauld: (1) provide the Company with a more realistic opportunity

to earn its authorized return;(2) protect ratepayers from having to pay anything at all on

account of the capitalized amount associated with any portion of the deferred electric fuel

balance that might later be disallowed and'(3) make it abundantly clear to the financial

community that the Commission has not in any way prejudged the fuel rate case.

Finally,it is simply not fair to conclude that the Company earning a return on

and of its investment in Calvert Cliffs should be weighed against the plant's operating

performance e"er a short period such as one year. Calvert Cliffs has provided the

ratepayers of Central Maryland with very economic energy during all of its operating life.

During much of that period, the plant has provided customers with reduced fuel costs

through superior operation. Calvert Cliffs averaged a 75% capacity factor when the rest of

the industry averaged about 62%, (Co. Ex. 3, p. 20.) Further, the plant has saved UG&E

customers over $4,7 billion in fuel costs over its commercial life, although it cost only $778 -

million to build. (Co, Ex. 3, p. 21.) It is the absence of these fuel savings in 1989-90 that led

to the increase in the deferred fuel balance. The mere fact that the Commission has allowed

BG&E to continue to receive a return on-and of its capital during this period does not

compensate the Company for the- financing costs associated -with the increase in the-

deferred fuel balance. Indeed, refusal to provide some return really imposes a penalty on

the Company and on a plant that has been mest economic to ratepayers, a plant that has

generated fuel savings that have in effect paid for the cost of the plant more than five times.

The majority's decision to imit the amount of deferred electric fuel does not

provide a fair balance between the interests of stockholders and ratepayers in that it fails to

provide a reasonable opportunity for the Company to earn a return on the investment made

to provide service to ratepayers. Part of that balance could be restored if the Commission

4
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were to allow capitalization of a return on the difference between the deferred electric fuel

balance ending July 31,1990 and the amount as of April 30,1989, thereby providing the

Company with a more reasonable opportunity to earn its authorized return while insulating

customers even from exposure to refundable overpayment (the customer would only pay for

the financing costs when and if the Commission ultimately determined that the underlying

replacement power costs were prudently incurred) and also sending an unambiguously

"right" signal to the financial community.

II.

THE COMMISSION SHOULD RECONSIDER ITS
INDIVIDUAL ADJUSTMENTS

TO TEST YEAR OPER ATION AND M AINTENANCE EXPENSE

A.

The On Going Level of
O&M Ilxpense is the Center of Inquity

Following an extensive examination of the Company's case for acceptance of

its test period, per-books operation and maintenance expenses for rate-making purposes,

the Commission concluded (at page 67.) "that the Company's overall level of test year

nuclear O&M expenses is reasonably repiesentative of expenses which will be incurred

during the rate-effective period." llaving reached that conclusion, the Commission's inquiry

should have ended. Ilowever, the Commission continued its examination of the subject and

eventually reduced nuclear O&M expenses by $3.3 million for an extraordinary

maintenance item and $3.3 million with respect to four " hardware and procedural

deficiencies."

The Company submits that, when the Commission made its determination

that the overall test year level of O&M expense is appropriate for the rate-effective period,

it was an improper application of rate-making standards for it then to reduce that level on

account of specific items when the record disclosed that the level of O&M expenses for the

5
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rate-effective period will be even higher than it was during the test year. The whole concept

of use of an historical test year as a guide to rate-making is intended to take booked

revenues, :xpenses and other costs for a recent period and adjust them so as to create a

reasonable basis of comparison for conditions that may be expected to prevail during the

future period in which revised rates are to be effective _ The use of a recent historical period

is designed to approximate future conditions. The Company's request for nuclear O&M

expense in this case addressed and satisfied these rate making standards. The dollar

amount of the request was limited to the amount actually expended for those purposes

during the test year -- $142 million -- although the Company also presented its 1991 budget

estimate of those expenses under the assumption that both units would be back in operation

in 1991 - $158 million. Both the test year actual level of nuclear O&M expenses and that

projected for the rate-effective period, as they are the |evels necessary to accomplish the

activities required to maintain and operate the plant in a safe, reliable and efficient manner,

meet the "necessary and proper" test of Section 69 of the PSC Law.

It cannot be too emphatically stressed that it is the level of such expense that

is the center of any rate inquiry. One may accept as a truism that few of the individualitems

of maintenance work will be specifically repeated within the rate-effective period

; contemplated in this proceeding, although some of the programs may be on-going.

To isolate individual items of expense for disallowance has, in this context, the

effective impact of a penalty and etfects a form of retroactive rate-making. As Mr. Bange

pointed out in rebuttal, the Company will have absorbed, without any rate recovery, $116

million of nuclear O&M expenditures during the three-year period 1989-1991 (Co. Ex.19, p.

15; Ex. RMB-9), including all test-year expense increases in excess of the amount requested

by the Company in Case No. 8208. Because the Company has been undercollecting, and

will continue to undercollect, for its actual nuclear O&M expenditures, disallowing these

individual items -- for which nothing was being collected from rate-payers anyway - means

6
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that there is a negative " double counting" which results in a disallowance of costs which

would never have been recovered.

B.

In Disallowing the Four Items Identified as
"llardware and Procedural Deficiencies,"

the Commission Misapplied the Prudence Standard by
inappropriately Rylving on NRC Documents

The Company submits that the Commission, in reviewing the four discrete

items of maintenance expense at pages 7041 of its Order, inappropriately utilized a

standard of care nearing perfection for its review of management prudence. The

Commission specifically relied on documents generated for or by the NRC, including

Licens'ce Event Reports (1.ERs) and Notices of Violation (NOVs), as the evidence that the

Company's management had not acted with adequate prudence to justify allowance of the

subject expenditures for rate-making purposes. For the reasons set out below, it is

submitted that such reliance on these documents is inappropriate. Moreover, by so relying

on these documents, the Commission has implicitly utilized an NRC standard of care that is

inappropriate in a state economic regulatory proceeding.

We are dealing here with the " reasonable person" standard well. described in

the New England Power Co. case,31 FERC(CCII) 561,047 at 61,084 (.1985):

(Wje leiterate that manat'ers of a utility have broad discretion
m conducting the,r busmess aff, airs and in incurring costsi

necessary to provide. services to their customers. In performing
our duty to determine the prudence of specific costs, the
appropriate test to be used is whether they are costs which a
reasonable utility management (or that of anotherjurisdictional
entity) would have ' made, in good faith, under the same
circumstances, and at the relevant point in time. We note that
while in hindsight it may be clear that a management decision

-was wrong, our task is to review the prudency of the utility's
actions and the costs resulting therefrom based on the
particular circumstances existing either at the time the
challenged costs were actually incurred, or the time the utility
became committed ta incur those expenses.

|
|
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This is p_oj a standard of perfection. Even if a decision is found,in hindsight, to be incorrect,

if that decision was reasonable when it was made,it has satisfied this standard.

But the Commission, by its very reliance on NRC documents, has, in effect,

adopted the higher standard of care reserved for NRC safety-related reviews, a standard not

appropriate for a rate proceedini . The primary purpose of a rate proceeding is to tegulate

the economic relationship between a utility and the public, and to assure the public that a

utility's service monopoly will not result in unreasonably high uJ4v costs. See, e_.g,

Philadelphia Electric Co. v. Pennsylvania Public Utility Commission. 5 4 A.2d 98,101

(1988).1 The severe, safety oriented, hindsight directed, root-cause-focused language to be

found in reports by or to the NRC should not be utilized in the context of a prudence

evaluation for rate-making purposes; that language is fairly indicative only of that agency's

drive for perfcction in safety compliance enforcement. For the Commission to do othenvise

would require the Company to practice flawless safety techniques while simultaneously

maximizing production capacity. -h!., p.101. This is a dual standard very difficult to attain

and impossible to meet at all times and in all instances.

These documents, including inspection Reports (IR's), Systematic

Assessment of Licensee Performance (SALP's), as well as LERs and NOVs, exist to

improve plant safety, in order to perform this cucial safety-related function they must be

critical and identify both potential problem areas and areas where improvements can be

made. These documents are intended to be used by technical experts within-the nuclear

industry and they are often written with the assumption of technical expertise and are

frequently one-sided. The NRC-generated documents are not reviewed by the Company for

accuracy, completeness or Company concurrence prior to their issuance. Because these

documents can be misinterpreted, it is simply nc4 appropriate to use them as evidence of

1 Reversed on appeal Pennsylvania Public Utility Comminion v. Philadelohia Electric Co.,
561 A.2d 1224 (1989), but with the Supreme Court stating that the Commonwealth

~

Court " correctly stated the various principles of law," although applying them incorrectly.
I l., p.1227.

.
l

8
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imprudence, even when considered along with Company's responses in *4 '' pen"

items, or SALP findings. These responses are typically aimed at corrective u .m and not

in anticipation or explication of a defensive response as to how or why a particular violation

may have occurred. Moreover, it is often necessary to discuss technic:d topics with the

technical experts to gain a full and complete understanding of the issues involved and the

actions taken. Critical as they were on the written record, OPC witnesses, Messrs. Kononetz

and Hooper, on whose testimony the I'SC relied, conducted no interviews of plant

personnel.

Company-generated reports, such as LERs, fulfill a co-ordinate function of

improving safety compliance. One purpose of LERs is to notify the NRC of a recent

discovery or event which might have generic industry implications. By its nature, an LER

must be a critical assessment of an event to establish root causes of any deficiency and

appropriate corrective actions. Ilowever, the LER will not assess the prudence of

management actions or activities at the time the defective condition was established.

Reliance on these documents as evidence of imprudence has been found

inappropriate in other jurisdictions. Most recently, the Illinois Commerce Commission

decided that NRC SALP Reports could not be used alone to establish whether

Commonwealth Edison Company operated a nuclear plant in an imprudent manner.

Illinois Commerce Commission v.fommonwealth Edison Co., Case No. 86-0511 (Nov. 7,

1990) (Relevant portions attached as Appendix 1). The Company argued against the

Hearing Examiner's reliance on SALP Reports. Although the Illinois Commission agreed

with the Hearing Examiner that it is appropriate to take administrative notice of the SALP

Reports, it stated: (at pp. I l-12).

The SALP Reports, however by themselves, cannot estabin.h
whether Edison operated its nuclear units individually, or
collectively, in an imprudent manner.

| . . . .

i
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While the Commission should take administrative notice of
these NRC reports, they cannot be given much evidentiar
weight without appropriate testimony and cross examination. y

'

The Commission found that the primary thrust of such reports is directed towards " safety

perfortnance," and that they are useful in: occasional discussion of specific outages;

establishment of trends in safety performance; and gaining a general perception as to the

Company's nuclear unit operations and its regard for safety. M., p.11. The Commission i

also found the SALP Reports to be incons'istent: while a Category 3 rating is the lowest

given by the NRC, the agency states in its description of that rating that management

performance is " acceptable" M., p.12. "SALP Reports do not indicate that Category 3

ratings are the worst ratings, or that such ratings show imprudency of nuclear plant

operatioll." d.

In ano'her case, the Supreme Court of Florida held that a NOV should not

have been the primary source of evidence for a findiag of imprudence by the I'lorida Public
.

'

Service Commission. Florida Power Corp. v. Public Service Commission. 424 So. 2d 745,
-

(1982). The case involved extension of an outage after a test weight was dropped onto a
'

fuel assembly because the hook used was not designed to carry the full load of the test
.

weight. Replacement power costs of $12,859,251 were incurred during the extension.

The Court, recognizing that the NRC's NOV criticized plant procedures for

the labeling and testing of hooks and that the Company's Nuclear General Review

Committee (NGRC) report concluded that the repair work was safety-related, found,

however, that "the NRC's notice and the NGRC's report were both issued after the accident

had occurred. Ilindsight should not serve as the basis for liability in this instance." M., p.

747. The Court specifically recognized that the NRC's notice was concerned solelyivitht

L

safety related matters, consistent with the NRC's " limited" scope of responsibility for

nuclear safety. Thus, the notice " involved a very different risk and much higher standard of

care than involved in this case." M.

.

10
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On remand, the PSC found there was a basis, independent of the NRC and

FORC documents, for determining that the procedures were deficient. The Court again L

reversed, finding that the PSC had not shown that management acted unreasonably at the '

time, leaving the PSC's findings unsupported by competent substantial evidence. Florida

Power Coro. v. Public Service Conunluinn,456 So,2d 451,452 (19&t).

Placing heavy reliance en thy language of any of the subject documents during

a rate case pushes those documents beyond their intended function, giving them a meaning

and a role for which they were never intended. This coulu have a potentially chilling ef fect

on utility personnel responsible for identifying, analyzing and reporting on safety issues.
1

Moreover, because these documents determine the adequacy of licensee activities,

processes or hardware, based on tuttellt regulatory or industry standards, they do not

deiermine the r dequacy of g1 plant conditions or the prudence of past licensee actions.I

C.

SPIIidt.hsa!rs

Abnormal Ornating Proceduf e - W ACP 9):

The Commission disallowed the costs associated with the AOP.9 procedural

issue based on a conclusion- that the AOP-91.ER root cause and contributing cause

discussion (p. 74)"c!carly indicate management inattention to a procedure which has safety

implications for the operation of Calvert Cliffs," having previously noted that "IIG&li's own

analysis shows that from 19&l for Unit 1, and from 1986 for Unit 2, the Company failed to

adequately review the NRC's Appendix H procedures..." '

It-is-submitted that both this conclusion and its basis involve an incorrect "

analysis of the record. A review of the history of Appendix R is here appropriate. The fire

at Brown's Ferry in 1975 identified the need to consider the effects of fire in locations where

the ability safely to control and/or shut down the plant may be jeopardized by a single event.

(Co. Ex.14, p. 31.) Prior to that time, nonnal fire safety pir.ctices and standaids were

11-
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applied, and the NRC relied on the licemee to protect against fire damage and on the fire

underwtters to provide the review of the licensee's protection measures, increased NRC

involvement after the Brown's Ferry fire led to ,he issuance of Appendix R in 1981, in 1984,

BO&E was the first utility successfully to complete an Appendix R inspection by the NRC

without incurring a violation. (Co. Ex.14, p. 31.) Under N!(C regulations and practices,

periodic inspections have been conduded of various t spects of the Calvert Cliffs fire

protection program since 1984. (Co. Ex.1.i, p. 26.) During the 1988 inspection a comment

was made concerning the fragmentation of fire protection knowledge and responsibilities

and, although this was not a violation and not pertinent to the simultaneous dual. unit

shutdown issue, by January of 1989 the Company had responded, designating a Fire

Protection Engineer within the Configuration Management Unit to consolidate and review

the fire protection program. In 1989, the Special Team inspection (STI) also looked into

this area and did a walk through of the procedure. (OPC Ex. 8, Ref. Doc. 9, p. 4.) One

unrelated finding concerning AOP 9 was noted. (Co. Ex.14, p. 26.)

Moreover, management could not have been alerted to the subject deficiency

through any change or addition to the NRC's regulations. In 1982 the NRC issued its Safety

Evaluation Report, accepting the Company's Appendix R program, including its

procedures. Since 1984, (when the original Appendix R inspection was satisfactorily

completed) there have been no changes to the original Appendix R requirements signalling

any need for management to review the program. (T. 2269.) Furthermme, neither the

( NRC inspction manuals nor the NRC's Generic Letter 8410. "hnplementation of Fire

Protection Requirements", discuss simultaneous dual unit shutdown for common control

1
-

r o o m s.

Not only has the NRC reviewed this program extensively, other mechanisms

were, and are,in place to provide management with appropriate feedback. The Company

can demonstrate that Technical Specifications require internal audits to be conducted

annually by qualified offsite licensee personnel, biennially by Quality Assurance, and

"

12
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triennially by an outride fire protection consultant. Another Technical Specification

requires that certain sably related procedures be reviewed every two years. Furthermore,

through regularly held Operator training classes on this procedure, the Operators have an

opportunity to provide comments on its adequacy. And although AOP." had not been
,

revised since 1984 (Unit 1) or 1986 (Upit 2), changes to the procedure I.ad been |
incorporated via the Calvert Cliffs Operation Manual Change Repott (OPC lh. 8, Ref. Doc.

60, p. 7), which shows that the procedure was not left stagnant. Processes are in place to

insure that the original Appendix R requirements are not violated. The Design linginecting
!

Section is responsible for assessing the effects of design changes on the fire protection

program. The Company can also demonstrate participation in industry wide fire protection

activities and that it was not aware of any other utility that had performed such a dual unit

validation, or of any concerns about the issue.

None of these various feedback mechanisms or processes indicated any
.

deficiencies in AOP.9. The subject deficiency was self identified after the creation of a

project team within the Configuration Management Unit which had as its objective the

" verification and clarification of the basis for our Alternate Safe Shutdown procedure (AOP.

9)."(OPC Ex. 8. Ref. Doc. 60, p. 3.) This objective was in line with the mission of the new|y

formed Configuration Management Unit to " consolidate the Calvert Cliffs design basis o !

4

enhance our ability to assess the impact of proposed plant activities on the design basis."'

(OPC lix. 8, Ref. Doc 60, p. 3.) The Company's creation of the Configuration Managernent

Unit in 1989 is typical of industry initiatives for plants of Calvert Cliffs vintage. (Co. Ex 14,
I

p. 29.) The choice of Appendix R as a starting point is not necessarily indicative of a

concern about Appendix R but, rather, shows that Appendix R, as a relatively recent

regulation, was considered to be an appropriate place from which the Configuration -

Management Unit could begin to carry out its mission. AOP 9 was then chosen as one area

within Appendix R on which the project team would focus. (Co. Ih.14, p. 26.) ;

,

13
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Accordingly, the identification of the deficiency in AOP 9 is more properly an

example of proactive management attention and the effect of self-a!.sessment prograrns, as

in the situation of HO&E's initial Appendix R resimnse, rather than the reverse, as

suggested by the Commission. The LElt concluded that "The root cause of this event . . . is

the failure to perform an adequate, dual unit validation and verification of AOP 9." (OpC

Ex. 8, Ref. Doc. 60, p. 6.) The wording of the LER was intended to indicate that the need

for simultaneous dual unit validation was'not explicity identified in the regulations. Itis

improper to conclude that the Company failed to be responsibe to known regulatory

requirements. In fact, IFe value of simultaneous dual unit validation was highlighted

through the Company's analysis. Furthermore, in order for the Company to be deemed

" inattentive,"one must conclude that it should have understood the necessity of performing

the dual unit validation at the onset of the implementation of Appendix R requirements.

But not once, from any of the inspections, audits or other feedback snechanisms, has the

issue of dual unit validation (which is the reason for the AOP-9 expenditures) arisen.
1

Nor do we believe it appropriate to use an LER written in 19S9 and applying

1989 standards to fault management for conduct occurring prior to 1989. Mr. Vollmer

described how original nuclear plant procedures have evolved over time. Original

procedures, for older plants such as Calvett Cliffs, are not consistent with present. day

standards for procedures in terms of scope, depth or style. While these procedures have-

been periodically reviewed, and revised as necessary, at some point a programmatic effort

must be undertaken to enhance the overall quality ar.d consistency of procedures. (Co. Ex. ,

14, p.17.) Thus, management actions must be judged by the proceduo irnplementation

practices typical to and acceptable in the time frame of their conduct a.,o not by present day

practices. The LER,in evaluating the subject procedure, used current standards for writing

and validating procedtres which were not typical during the originalimplementation of the,

Appendix R requirements. To insist that the Company should have known to utilize 1989

14
. -
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procedurat timeline analysis and simultaneous dual unit validation at an earlier point in time

is to hold the Company to an unreasonable standard of performance.

12inally, the Commission approach fails to take into account certain routine

aspects of ongoing processes within a nuclear plant. Costs associated with retraining should

not be disallowed; operators are required to undergo almost continuous training in order to

maintain their qualifications and ensure that the plant is operated safely. According to

TIMA Iteference Document No. 72, a memo from C.11. Sinopoli dated October 4,1989,

much of the training was in the form of assigned readings, which is part of the normal

routine, and for which no additional time need be allotted. (OPC Ex. 8,Itef. Doc. 72.) Nor

is there a basis to conclude that costs associated with hmdware modifications could have

been reduced if implemented earlier, and certainly this is no basis to conclude that they

should not have been incurred at all since they were necessary to meet regulatory

requirements. (Co. Ex. 14, p. 28.) Also, Mr. Vollmer described the ever-changing

environment in which procedures esist and explained the distinction between the required

periodic reviews and normal updates and a comprehensive upgrade program of all

procedures. (T. 2252 53.) The Company received no signal that such a comprehensive

program was needed until late 19S8. (T. 2248-49; 2270.)

Additional management attention, whether to lit's, OA reports, existing

regulations, or to standard industry practices, would 901 hase identified this deficiency with

the original Appendix it implementation, because simultaneous dual unit validation was not

a normal issue. The fact that inconsistencies are identified internally as a result of a

proactive review demonstrates that the management process is effective, not inattentive.

(Co. Ex.14, p. 29.)

illectrical Cable Separalion:

In reviewing the specifics of the c!cctrical cable separation issue raised by

People's Counsel, the Commission appears to have gained a incorreci impression as to the

15
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scope of mandatory sepalation prior to 1989. This is indicated by the Commission's
,

observation at page 77 ofits Order that the Company witnesses did not show any changes

that would allow electrical cables to be closer than three feet horizontally or five feet

vertically.

What must be borne in mind here is that these criteria did not apply to alj

cables, but pursuant to the Updated Fhfal ty Analysis Report (UFSAR) and CCNPp

Stand fd E 406, and as applied in the origin, > astruction of the plant, these criteria were

directed solely at assuring separation between redundant, that is, safety related cables,

llowever, as subsequently interpreted by the NRC inspectors in 1989, the criteria were

expanded to apply to the spacing between safety-related and non-safety related cables and

to the cable trays, as well. This, we submit, was clearly an imposition of a higher standard

for the first time in 1989. Accordingly, the Commission's subsequent conclusion in its ,

opinion -- that the original documents were faulty and that deficiencies should have been

discovered at an earlier point in time -- imposes an improperly severe criticism on plant
i
; management. Prior to the expanded interpretation of the separation criteria during the
i

'NRC inspection in 1989 there were no deficiencies to be iucutified in the original
i documents. Only through application of this expanded interpretation ef cable separation

criteria by NRCinspectors can fault be found with original documents.
'

;

While it is true that this situation is not leadily apparent from review of the

NOV (which was the document primarily relied on by eople's Counsel's experts and,-wep

believe, by the Commission), this inore comp chensive examination of the subject illustrates

the difficulty and misunderstanding that may be encountered in the course of reliance on

NRC documents alone in the context of a prudence review.

The NOV identified five cable separation discrepancies. One cable tray did

not have adequate separation because of a damaged fire barrier. (OpC Ex. 8, Ref. Doc. 62.)

Two other discrepancies involved cables routed in the wrong trays. These cables were not
'

16
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touted in accordance with the icquhements of E 406; the design / construction requirernents

did exist, but were not followed during this modification.

The rernalning two discrepancies were identified as a result of the changing

regulatory environment described by Messrs. Vollmer (Co. lix.14, p. 32 33) and Doughty

and Marmaroff. (Co. Ex.15, p. 40-41.) When the plant was originally constructed, no

installation separation criteria were applied to non safety related cable trays. According to

the Tenera study,(commissioned prior to the NOV), these original construction standards

were appropriate for a plant of that vintage. (Co. Ex.15, p. 40.) As Mr. Vollmer explained,

the nuclear industry separation philosophy is to provide physical separation between

Ledundant circuits to assure that, if a failure occurs, only one of the redundant circuits is

jeopardized. (Co. Ex.15, p. 30.) The reasoning behind the original design was that the

required redundancy could not be violated by a non-safety-related cable tray being adjacent

to a safety related cable tray.

Nevertheless,as previously indicated, the NRC inspection applied the criteria

for redundant cable tray separation to safety related and non safety related cables and

trays. This was a change in application. The Tenera study quoted in the rebuttal testimony

of Messrs. Doughty and Marmatoff explained that if a plant's Updated Final Safety Analysis

Report is silent as to certain specific separation conditions, the NRC applies its current

interpretation of the icquirernents. (Co. lix.15, p. 41.) On that basis, at least, it is not

surprising that discrepancies were found; two of the subject trays were never intcoded to

meet the 3. and 5 foot separation criteria. During subsequent walkdowns, similar

arrangements were identified, evaluated, and accepted 'as is'(i.e. within 3 and 5 feet) by the

project team, in IR 90-05, the' inspector described ilG&E's position that safety related

cables need not be separated from non-safety related cables because non safety related

cables were considered to be non redundant. Thus, the NRC understands the Company's

position and resolution of the separation of safety related and non-safety-related cables and

cable trays. The NRC review of the matter indicates an application of evolving regulatory

17
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standards for which the Company should not be penalized. Furthermore, both lit 90 05 and

an earlier inspection report, IR 90 02, conunended the Company's progress in resolving the

cable separation issue. (Co. lix.15, p. 39-40.) (Neither is in evidence, but they are included

in the TlMA Reference Document list as part of Document Number 20.) Possibility of

earlier discovery cannot,in such a situation, become a subject for reasonable debate; it is

expanded interpretation of the design critrria by the regulator that creates the " discovery."

In the case of the damaged fire barrier, there was no deficiency in either the

original construction documents or installation practices. It was simply a case of " normal

wear and tear" occurring and that should be considered an allowable cost. As Mr. Kononetz

acknowledged, barriers do become damaged through aging and the impact of the work

activities; associated costs are a " reasonable subcomponent" of total electrical cable

separation costs. (T. 2127, 2129.) Much of the cost actually associated with this program is

the cost of repairing and maintaining the fire barriers and not, as alleged by Messrs.

Kononett and llooper, the result of reworking the cable installation due to original design

deliciencies. (Co. Ih.15, p. 41-42.)

Finally, the detwiency related to the recent plant modibcation represented

neither a longstanding delect nor a discrepancy in original documents. 1)isallowance of

these costs would plainly hold the Company to a standard of perfection; as the Commission

has noted (01dtr p. 75) even Mr. Kononet7 acknowledged that these types of mistakes will

occur and considered the lack of timeliness to be it'e main concern.

The Company's response to this issue -- a complete walk down - was prompt

and,indeed, appropriate even to Mr. Kononetz. (T. 2170.) To disalinw the costs associated

with electrical cable separation not only holds the Company to a perfection standard (no

mistakes allowed in the modification process), but also penalizes the Company both for

maintaining the plant in its as-built condition (repair of damaged fire barriers and other

project costs are true maintenance costs) and for not anticipating each evolution of

regulatory standards for safety compliance.

,
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blotor Operated _ Valves (h10%j:

The Commission's conclusion (p. 80) "that there were not adequate.

procedures for lubrication of hiOVs which are necessary for the safe operation of a nuclear

power plant" and that the " Company's hiOV maintenance program was deficient" appears

to be based on the June 16.1989 NOV which found that the Company had no procedural

requirements specifying "the frequency of inspections or the necessaiy criteria for stem

lubrication of the actuators...". (OPC Ex. 8, itef. Doc. 64, App. A.) It is submitted that

disallowance of all costs associated with the hiOV program clearly illustrates a

misunderstanding of the NOV, because the costs incurred during the lestpnisj were no_t

associated with the violation but, rather, with on. going maintenance activities.

The NOV resulted from a special NRC inspection undertaken to review the

Company's corrective actions that resulted from lE Ilulletin 85-03 regarding generic
'

industry concerns about improper limit switch and torque switch settings in h10Vs. The

scope of the llulletin was limited to the plant's 24 liigh Pressure Safety injection System

valves,12 on each Unit. The hiOVs on which the Company performed maintenance during

the test year included not only the 12 valves on Unit I but also many other hiOVs. The

costs incurred in the test year for h10V maintenance, and torque switch replacements, were

only about $600,000 (T. 2294), not $1,415,0(X) (the amount disallowed pursuant to the

Order).

The NOV cites BG&E for a violation in its stem lubrication maintenance

: practices for the IE Bulletin 85-03 valves. (OPC Ex. 8, Ref. Doc 64, App A.) Stem

lubrication is a simple process not associated with the main gear box assembly and does not

L involve even opening the valve actuator. -

|
|

The Inspection Report on which the NOV was based also addressed the
i

j lubrication of the main gear box assembly and identified the " potential" for lubrication
.

deficiencies; this was not an element of the NOV. (OPC Th. 8 Ref. Doc. 64, p. 9.) ne gear

box lubrication issue was identified as an unresolved item pending BG& E establishing clear

19
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acceptance criteria for the lubricant; determining the acceptability of the main gear box

lubricant; and taking action to correct any unacceptable lubricant conditions identified. ;

(OPC Ex. 8citef. Doc. 64, p. 9.)

It should further be borne in mind that the inspection lleport noted the

existence of preventive maintenance procedures (PM's) as to the main gear box assembly

and that the Company had already undertaken ciforts to address the lubrication deficiencies
'

identified through these procedures. (OPC Ex. 8, Itef. Doc 64, p. 9.) liere, the NitC

inspectors, even utilizing a higher standard of care, did not consider the lubrication of the '

main gear box assembly to be an issue of substantial safety significance. The NitC

Inspection Iteport also concluded "that since all the bulletin valves were tested with full

differential pressure across the valve, there is reasonable assurance that these valves can

perform their safety function. llased on the review of the licensee's IElts and PM's, no

MOV failures were observed during the past two years." (Ld., p.10.) It is submitted that the
'

Conunission should not hold the Company to a higher standard than that applied by the
,

N11C.

A gear bnx assembly grease sampling program had been in existence at

Calvert Cliffs for a number of years as a preventive maintenance program designed to.

identify degraded grease prior to its having an effect on valve operability, in early 1989 the

filectric Power itesearch Institute (liPiti) issued a set of guidelines changing acceptance

criteria. When the MOV gear box grease was sampled using the new criteria, many samples

failed, necessitating relubrication. (Co. lix.15, p,45.) In order to relubricate an assembly it

is necessary for it to be disassembled, in which case an inspection is performed and any worn

,

parts are replaced. It was these Company efforts,in part, which resulted in the large cost
,

increase in the MOV program. (Co. Ex.15, p. 45.) They took place in early 1989 at the

beginning of the Unit 2 outage and began prior to the NltC inspection.

| The Company performed maintenance during the test year on many more

MOVs than the 12 linit 1 Ilulletin 85-03 valves which were the subject of the NitC

h 20
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inspection and subsequent violation notice. The maintenance performed on the other Unit I

1 valves included torque switch replacement, motor icpairs, actuator repairs and

relubrication. The original scope of work called for replacement of 62 torque switches on

both Units 1 and 2,in response to a safety notification from the manufacturer. (h!.) The

torque switch replacement also involved partial disassembly and, together with the grease

sampling program, identified the need to relubricate, replace components, and overhaul

some 90 valves on holh Units 1 and 2. (OPC Ex. 8,1(ef. Doc. 66.) The cost estimate for the

increased scope of work was $1,500,000. (kl.) The MOV maintenance work performed

during the test year for both units cost about $600,000. (T. 2294.)

In short, the dollars expended under the MOV cost estimate during the test

period were not a result of deficient procedures. l(ather, the Company had maintenance

procedures in place, which it was unlizing, and when, in the course of following the

procedures, adverse conditions were idcotified, additional corrective actions were

implemented. This is nothing more, nor less, than executing standard maintenance '

practices. The dollars expended on this activity should be allowable for rate making

purposes.

ijMempernture Over-pressure Protection {t| TOP);

Focusing on a March 6,1990 NIRC NOV on the subject, the Commission

concluded that "IlG&li failed to fulfill certain of its LTOP commitments to the NitC and

failed to implement timely corrective action regarding its LTOP" and that the NI(C

documents " clearly indicate safety related problems extending over a period of several

yea rs."

|
'

'

It also appears that the Commission based its conclusions, at least in part, on

a lack of documentary support for the Company's position that !!!'OP was a generic industry _

concern. Ilowever, the NitC's Generic lxtter, G.L 8811, issued July 12, 1988, is in itself

evidence of a generic concern on the part of the NitC. This Generic letter required all

21
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licensees to perform a reanalysis to meet new NI(C guidelines for calculating the effect of

neutron radiation on reactor vessel materials, it applied to both Pressurized Water Reactor

and Boiling Water Reactor licensees and required the response to include n plan and

schedule for implementation in npproximately three years. It further discussed the

additional operating restrictions which the new methodology would introduce. G.L Ell

clearly resulted from the NRC's concern over the LTOP issue on an industry wide basis.

The generic nature of the !!!'OP probleni was further noted by the NitC in Inspection

Report 89-31/89 31, dated January 3,1990 (OPC Ex. 8, Ref. Doc. 67, p. 2.)

...During the last three years . . the NRC issued new guidelines
and requirements based on industry experience (Generic Letter
8811), and the licensee took measures to respond to Generic
Letter (G L) 88-11.

To the extent that the Commission's determination was grounded on a belief that LTOP was

not a generic issue,it is submitted that the Commission should revisit the subject.

It is further submitted that the Commission's decision on LTOP holds the

Company to an unreasonably high standard of performance by accepting the hindsight view

of the NOV. As the Cornmission expressly recognized in its Order (p. 81), LTOP is

designed to protect the reactor vessel from brittle fracture by preventing the reactor coolant

system from exceeding certain pressure limits during low temperature operation. It is a

complex regulatory issue. Since original implementation, a number of activities addressing .

LTOP have been ongoing at Calvert Clif fs which confirm that management was aware of

existing problems and was taking what it considered to be appropriate action under the

_ _ circumstances. !! can be shown that, during the three years prior to the Oct/Nov.1989 NRC

inspection, BG&E developed revised Pressure Temperature (P-T) curves to cover 10-12

effective full power years (EFPY) (early 1987), the NRC issued new LTOP guidelines and

requirements (Generic letter 88-11, issued July 12, 1988), and BG&E took action to

respond to these requirernents (Technical Specification Amendment October 26, 1989).

I
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'lhe initial revised P.T curves were necessary because the existing curves were only valid

until 10 !!FPY - a liinit being approached by Unit 1. Although IMO liFPY curves aheady

existed in the Technical Spech; cations, they were rnuch snore restrictive for opernting the

plant. With the issuance of G.L M-ll, another set of P-T curves needed to be developed

and provided to the NRC. The 10-12 liFPY P T curves were not needed, since new curves

, vere now necessary in order to incorpornte and reflect the I. TOP standards presented in

G.L M 11 and were intended to correct oth'er known existing deficiencies.

Although without disputing NRC's NOV, the Coinpany submits that 3ts earlier

actions should not be viewed by the Conunission in the light of the NRC's 1989-1990

position because to do so holds !!G&li to a standasd of perfonnance exceeding that of

prodence. The NOV by itself cannot and should not be used as a basis for deterruining

prNence. The actions the Company took were rensonable at the tiene and under the
i

circuinstances and there really has not been any showing to the contrary.

,
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IV.

CDtLClUSlGN

For the reasons stated in this Petition, the Conunission should grant rehenring

and modify its Order accordingly, if the Cornmission reconsiders any issue raised in this

Petition, any adjustment to rates can be effected at the time the Conunission ordets the rate *

ndjustment that will reflect the addition to rate base of lirandon Shores Unit No. 2, although

accounting adjustments, such as any capitalinition of interest on the deferred electric fuel

balance can and should be clfective with the date of the underlying rate order,
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i lilittlil1Y CEltTIFY that on this /6 day of January,1991, copies of

the foregoing Petition for Itchearing of flaltimore Gas and Electric Company were hand.

delivered or mailed by first class postage prepaid, to all parties to this proceeding.
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STATE OF ILLIll0IS

ILLI!10IS COMMERCE COMMISSIoli i
1

Illinois Commerce commission :
On Its Own Motion 1

-vs- : 86-0511
!Consonwealth Edison Company

:

Reconciliation of revenues :
collected under fuel and gan :
adjustment charges with actual :

Costs. t
Consolidated

Illinois Commerce Cormission :
On Its Own Motion :

-vs- t
Commonwealth Edison Company :

:

Reconciliation of revenues 87-0123
collected under fuel and gas :

adjustment charges with actual :
Costs, t

DRDER

By the Commission:

On December 10, 1986, and March 18, 1987, the Commission
entered Orders in Dockets 11os. 86-0511 and 87-0123, respectively,
Commencing Reconciliation Proceedings, in accordance with the
requirements of Section 9-220 of The Illinois public Utilities Act,
which directed Commonwealth Edison Company (" Edison" or

" Respondent") to present evidence in these dockets at public

hearings to show the reconciliation of revenues collected under
Respondent's fuel adjustment clause ("FAC") with the actual cost of
such fuel " prudently purchased" for the 12 month periods ending
December 31, 1985 and December 31, 1986.

110tices of the filing of Respondent's testimony and exhibits
were posted in Respondent's business offices and vere published in
newspapers having general circulation in Edison's electric service
territories, in the manner prescribed by 83 Ill.Adm. Code 255
(formerly General Order 157) in compliance with the Orders of the
Commission in this proceeding.

~ '

On January 9, 1987 in Docket 11 0 . 86-0511, Edison filed a
Hotion to Suspend proceedings which the commission granted on
February 18, 1987. On April 1, 1987, the Commission, on its own

i
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Edison's witness Scott testified tha; Edison had used proper '

care in taking care of the forced, unplanned outages that occurred.
Mr. Scott gave three reasons in support of his statement. First,
outages due to human error cannot be eliminated. Second, all work
is supervised. Third, Edison has well-trained technicians on
staff. The technicians must pass a screening test and go through
27-52 vecks of training. In addition, there 10 on-the-job training
and continued annual training throughout the technician's career
with Edison.

Staff witness Gould testified that Edison did not imprudently
incur fuel costs as a result of the LaSalle outage. The outages,
which occurred due to unexpected activities at LaSalle during 1985,
Vero not unnecessarily extended and were .not the result of
management negligence. Staf f did not investigate any other outages
occurring during the reconciliation periods.

.

No other party presented a vitness on this issue.

III. Engdpnt_RRR.EAlianLat_MLC.lMr_UD 111_

A. ])PI ContED112na

BPI generally contended that in Docket No. 84-0395 the
Commission determined that prudency of nuclear plant operating
performance is a relevant issue in a UFAC reconciliation
proceeding. BpI alleged that the Commission ordered a $70 million
refund in that docket due to the unreasonabic replacement fuel
costs incurred as a result of the poor performance of LaSalle 1.
BPI maintained that in 1985 and 1986 Edison's nuclear plant
operating performance was sub-par and plants were shut down due to
imprudent operation and maintenance practico and procedures.

BPI reviewed the overall operating performance of Edison
nuclear units, LaSalle 1 and 2 during the reconciliation periods.
For example, LaSalle 1 operated at a 21.3% capacity in 1986, and
LaSalle 2 at a 36.3% operating capacity ih 1985. The overall
operating capacity for the LaSalle 'anits in 1985 and 1986 was 42%.
BPI relied on the Nuclear Reguhatory Commission's ("NRC's")
Systematic Assessment of Licensee Performance Reports ("SALP
Reports") regarding nucicar plant operations, maintenance,
modification and surveillance activities at the LaSalle units in
1985 and 1986. Edison received a Grade 3 rating, which in
the lowest rating given for these units. BPI concluded that these
low ratings combined with low capacity factors are probative in
showing y prudence. _ ,
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BPI specifically reviewed the Tebruary 20 to July 20, 198B |
outage at La Salle 2. This outage was due to extended maintenance,
surveillance and environmental qualification ("EQ") . Citing the
SALP 5 Report, BPI contended that there van a lack of early
planning and scheduling of the outage and a lack of thoro'aghness
and depth in correcting violations. BPI cited the NRC Task Force
conclusion that the operational problems at LaSalle reficcted poor'

management oversight and were more serious than at other similar
late model boiling water reactors ("BWRs") . Also, BPI claimed that
Edison's response to a subsequent one-month outage at LaSalle 2 due
to EQ requirements was inadequate.

BPI relied on the decision in P_ennsvivania Public . Utility
Commission v. Philadelphia _Ilngiric Apftpm, 561 A.2d 1224 (Pa.
1989), wherein the Pennsylvania Supreme Court concluded that where
there is a lack of sufficient maintenance policy and a failure to
adhere to NRC requirements, the replacement fuel costs cannot be
passed on to customers.

BPI proposed that a reasonabic 60% capacity factor be
established and refunds ordered by taking the difference between
the 60% capacity factor and the actual capacity factors for LaSalle
1 in 1985 and 1986 of 50.9% and 21.3%, respcetively, and LaSalle 2
for 1986 of 36.3%. As an alternative, BPI proposed a refund based
upon the 42% actual overall capacity factor for_the LaSalle ur.its
during the reconciliation periods. BPI also proposed another
alternative using a 60% baseline capacity factor and comparing it
to the actual overall performance of all Edison nuclear units in
1985 of 53.2% and 56.6% in 1986. BPI argued that, at the least,

.

the Commission should rely upon industry-wide averages of 58.0% in
1985 and 56.9% in 1986.

BPI specifically criticized Edison's handling of the 335 day
outage at LaSalle 1 occurring between November, 1985 and October,
1986. BPI alleged that this outage was extended f rom Edison's
projected five months to eleven months due to insufficient staff
and management failures. BPI claimed that Mr. Calle acknowledged
that Edison was aware of certain , problems involving Limitorque
motors and snubber failures in planning for the refueling outage
(Tr. 14 4 9-5 0) . ~

BPI noted some of the specific outages contained on BPI
cross Exhibits 2 and 3. As an example, BPI pointed to the LaSa1.Le
1 outage of eleven days between March 22 and April 2, 1985 which
resulted in $6,697,791 in additional fuel costs. This outage was
due to mQunderstood communications that triggered a pressure spike. ,

shutting the unit down. Some other examples of shutdowns due to
personnel errors occurred at Dresden 3, Byron 1 and Zion 2. A Zion

-7-
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2 shutdown occurred when a work ar f ailed to follow the correct
valving sequence and this resulted in additional fuel costs of $1
million. Edison established a new double verification check af ter
this outage. Byron 1 was placed in-service on April 1, 1985. Its
first year operating capacity was 40%. BPI alleged that Edison
roccived " favorable accounting treatment" from the Commission in
Docket No. 85-0092, thereby forcing consumers to pay for the plant
in base rates, while it operated at a lov 40% capacity factor. BPI
also generally contended that the high number of recurring problems
and personnel errors resulted 'in unnecessary scrams and
demonstrated Edison's imprudence.

In addition to the Philadelchin Electric decision previously
cited, BPI reviewed the decisions in D_qston Eqlison Connamy v Dent.
of Public _ Utilities, 471 H.E.2d 54 (Mass.1984), Virefinia Elec1riq
& Power Corpany v. Division _qf Conpurer _ Counsel, 275 S.E.2d 697

(Va. 1980) and DMLingre Gas & Eleg1ric v. Public Se_rvice
Eqm b_012D 501 A. 2d 1307 (Md. 1986) and concluded that where
imprudence is shovn, additional fuel costs vill not be passed on to
customers. BPI deduced that Edison had failed to meet its burden
of proving reasonableness and prudency with respect to the outages
set forth on BPI Cross Exhibits 2 and 3 and the replacement fuel
cost amounts should be refunded to customers.

BPI criticized Staf f for its superficial review of the LaSalle
1 outage and lack of review of other outages during the
reconciliation period.

BPI concluded that Edison's lov capacity f actors and number of
forced outages described in BPI Cross Exhibits 2 and 3 provide
prima facie evidence of Edison imprudency. The SALP Reports rebut
Edison's claim of prudency.

B. Estissn_ Contentions

Edison generally contended that the Commission should apply a
" reasonable man" standard as previously used by the Commission in
Docket No. 84-0395 in determining prudency. In reviewing the
operation of Edison's nuclear plants, Edison maintained that the
test is whether reasonable people would have acted differently than
Edison personnel in planning and managing the outages during the
reconciliation periods.

Edison disputed the use of the SALP Reports. Edison contended
that the SALP Reports deal with " safety performance" and are not

,

sufficient, in and of themselves, to establish imprudence. Edison
'

urged the Commission to analyze the particular facts and'
circumstances of each outage. Edison alleged that while a SALP

-8-
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Report Rating 3 is low, it is still natisfactory or acceptable.
Edison's review of SALp Reports 5 and 6 showed that regarding
LaSalle Station, Edison received 17 Category 1 or 2 ratings and
only 4 Category 3 low ratings. (

Edison contended that its overall operation of its nuclear
plants in 1985 and 1986 was reasonable. Edison specifically
discussed the LaSalle 1 refueling outage. Edison maintained that
the reviring of the Limitorque motor operator and modifying the
wire splices was not known or expected to be dono during the
planning of the Edison refueling outage. Edison contended that it
did not know that it would have to test and service all 1,238
snubbers. In 1981, the snubbers were tested and found to be
working properly and so Edison planned only a sample testing of b5
unubbers during the outage. In June, 1986 at LaSalle 2, the SOR
switches did not work properly and the unit shut down. Edison
maintains that when the SOR switches were installed and tested, no
problems occurred. Af ter the switch f ailure, testing revealed that
there was setpoint drift requiring each differential pressure

'
switch to be adjusted. Edison claimed that the SOR switch work on
LaSalle 2 extended the LaSalle 1 outage because Edison personnel
had to be switched from LaSalle 1 to LaSalle 2 to do the switch
work.

Ediscn discussed the unplanned concurrent outages at both
LaSalle units. Concurrent outages occurred twico, from October
21, 1985 to December 23, 1985 due to problems with the Limitorque
motor operator and splice work, and from June 1 to August 8, 1986
due to work on SOR switches. Edison specifically denied that there
was a diversion of personnel from LaSalle to Byron. Edison
contended that there are only so many qualified personnel to do the
work.

Edison also specifically discussed other outages. At LaSalle
2, the surveillance and EQ outages between February 28 and July 2,
1985 was an ordinarily planned outage which, in part, was for
required surveillance and EQ work which had to be completed by
November 30, 1985. From October ,21 through November 23, 1985,
LaSalle 2 was shut down for Limitorque motor operator and splice
work. The Dresden 3 pipe replacement and refueling project took
about ten months, between October 28, 1985 and September 1, 1986,

which Edison maintained is about the industry average. Edison
described the Byron i shutdowns occurring between April and
September, 1985 due to start-up testing and the October 25 to
December 18, 1985 shutdown for maintenance af ter the unit began
commerciB operation on September 16, 1985. These outages led to_ ,

a 40% operating capacity f or Byron 1 in 1985. However, Edison~

asserted that due to 1985 surveillance work, the 1986 capacity

-9-
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f actor for Dyron 1 was *'5.41. !!c maintained that simply because
Edison changed its procedure after the Zion 2 outage of September
20-22, 1986, it did not mean the procedure was deficient. Based
upon Mr. Scott's investigation of outages in 1985 and 1986, he
concluded that outages due to personnel errors and equipment
f ailure were not due to lack of care by Edison. Ile contended that
the test is whether Edison took reasonable steps to safeguard
against the error.

Edison argued that it is unf air to set performance standards.4

Edison pointed to the fact that the Commission f ailed to set a
performance standard for the Clinton plant in Illinois power's rate
case, Docket No. 89-0276, Order dated June 6, 1990. Edison
contended that Edison's capacity f actors for 1985 and 1986 were
roughly comparable to industry averages and regulation by capacity
factors is unfair because it fails to reward Edison for nuclear <

units operating above the industry average.
.

Edison sought to distinguish the cases cited by BpI in these
dockets. Edison contended that there must be more than a violation
of NRC procedure to support imprudence, citing the Baltimore Gas
and Electric case.

Edison maintained that general comments from SALP reports
should not take the place of examining specific facts and
circumstances of each outage. Mr. Scott discussed Edison's
procedures and safeguards, and there is no showing that these
were imprudent.

C. Staff Conclusion

As previously mentioned, Mr. Gould only investigated the
eleven month LaSalle 1 outage. He concluded that Edison did not
incur any fuel costs imprudently during the reconciliation periods.

D. CommiAsioJ1_Analylls and Coric1usions
_

! As the Respondent in those prdceedings, Edison has the burden
of showing it operated its nuclear units prudently in 1985 and
1986. To meet this burden, Edison presented the testimony of two
witnesses, Messrs. Galle and Scott. Mr. Galle's testimony
concentrated on the eleven-month outage at LaSalle 1, while Mr.
Scott generally described the bases for twenty-one outages at
various Edison nuclear units during 1985 and 1986. Staff witness
Gould testified about the LaSalle 1 outage, although there is ample

'

evidence to indicate that the Staff had requested and received from'
Edison substantial information regarding all outages occurring

| -10-
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during the reconciliation periods prior to his testimony being
filed. Mr. Gould testified that he found no imprudence on Edison's
part for the LaSalle 1 outage. No other party presented testimony
regarding outages in 1985 and 1986. Thus, the Commission may
properly conclude that Edison made a pling facio showing that it
acted prudently regarding the management, operation and maintenance
of its nuclear generating units in 1985 and 1986.

This Commission continues to believe that the term " prudent"
has the name meaning as it . did in Docket No. 84-0395. This
commission adopted the following language used by the Pennsylvania
Public Utilities commission in Re Salefulqclear GeDaratina Station,
70 P.U.R. tth 568, 574 (October 24, 1985), wherein the Coraist. ion
stated:

PruC*nce is that standard of care which a
reasor.able person would be expected to

<

exercice under the same circumstances
encount ered by utility management at the time
decisians had to be made. In determining
whetF.cr a judgment was prudently made, only
those facts available at the time judgment was
exercised can be considered. Hindsight review
is impermissible.

The Coraission agrees with Edison that the review of Edison's
nuclear units during these reconciliation periods must show that
reasonabic people would have acted differently than Edison's
management in planning and managing outages during 1985 and 1986.

The Commission also agrees with the Hearing Examiners that it
is appropriate to take administrative notice of the SALP Reports,
BPI Cross Exhibits 5, 6, 7 and 8. After reviewing the SALP Reports
it is clear that their primary thrust is directed toward the
" safety performance" of Edison's nuclear units. The SALP Reports
are useful in three ways to the Commission: 1) in a few instances
during the reconciliation periods, specific outages are discussed;
2) trends toward improving or worsening saf ety performance at
Edison nuclear units generally may,bo established; and 3) a general
perception may be gained regarding Edison's nuclear unit operations
and its regard for safety.

The SALP Reports, however, by themselves, cannot establish
whether Edison operated its nuclear units individually, or
collectively, in an imprudent manner. The cor=ission is not
pleased that Edison received Category 3 ratings from the NRC in the
categories of plant. operations, maintenance, modification and. .-

-11-
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surveillance during 1985 a nd 1986, which is the lowest rating given
by the NRC. Obviously, Edison must improve the operation and
maintenance of its nuclear plants.

|

The basic question presented in the use of the SALP Reports,
however, is whether the SALP Reports indicate that Edison operated
its nuclear units imprudently. A Category 3 rating is the lowest
rating given by the NRC. In defining the three performance
categories, the SALP Board defined Category 3 as follows:

Catecorv 3 Both NRC and licensee attention
should be increased. Licensee management

i

attention or involvement is acceptable and '

considers nucicar safety, but weaknesses are
evident; licensee resources appear to be
strained or not offectively used no that
minimally satisfactory performance with
respect to operational safety or construction
is being achieved. (BpI Cross Exhibit 4, p.3)

BPI has cited extensively from SALp Reports 5 and 6. SALP Report
5 generally stated that Edison performed inadequate testing for
operability of equipment af ter maintenance and modification. SALP
Report 5 discussed the lack of early planning and scheduling of the
LaSalle 2 outage which resulted in extensive delay in completion of
the outage. SALP Report 6 stated that Edison has not sufficiently
planned ahead for the outage and Edison lacked sufficient manpower
for the outage. The foregoing comments cannot, however, be squared
with NRC statements in all four SALP Reports that found Edison's
overall conduct ceceptable. While the Commission should take
administrative notice of these NRC reports, they cannot be given
much evidentiary weight without appropriate testimony and
cross-examination. If the SALP Board believed that Edison's
operations and maintenance of its nuclear units was so bad, then
how could the SALP Doard find Edison's conduct acceptable? There
seems to be a built-in inconsistency in the SALP Reports. Under
such circumstances, the use of the SALP Reports for reconciliation
purposes is limited to taking administrative notice of such reports
and cannot be used as an evide'ntiary basis for findings of
imprudency by Edison. The Commission cannot base imprudency solely
on the SALP Reports. The SALP Reports do not indicate that
Category 3 ratings are the worst ratings, or that such ratings show
imprudency of nuclear plant operation.

The relevance of capacity factors of Edison nuclear units,
eithar specifically or for all of the nuclear units, is also
limited. 'The Commission Order in Docket No. 85-0517 stated the ,

following regarding operating standards and capacity factors
i -12-
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"This docket is not the proper forum to adopt operating standards
and appropriate capacity factors for nuclear plants. If BpI is

|
'

interested in doing so, it should request a general rulemaking on
the specific subject." (page 2 of order).

I

BpI seeks to have the Commission adopt a 60% operating |
capacity factor for Edison. In Docket No. 84-0395, the Commission
established no such operating factor for LaSalle 1. That Docket
compared Edison's actual operating capacity in 1983 of 17.7% vith
Edison's own projected operating capacity f actor of 60%. Under the
specific circumstances relating to IaSalle 1 in 1983, the
Commissicn determined that a reasonable person would have expected .

LaSalle i to operate at a 60% capacity factor. It should be I

obvious that the Commission vill review the operating capacity of
each Edison nuclear unit and Edison's overall performance in each
reconciliation period to deternine if Edison acted imprudently.
This requires a detailed examination which would, an examples, look
at LaSa11e's ; ' rating capacity of 21.3% in it,86, LaSalle Nuclear
station's average operating capacity in 198S and 1986 of 42% and
Edison's overall performance of 53.2t in 1985. BpI's assertion
that, based upon Edison's experience operating nuclear plants, its
operating capacity should be higher than the industry-average is
not probative of a conclusion that Edison has operated and managed
its nuclear units imprudently. The commission order in the
Illinois power Company Tate case, Docket No. 89-0276 dated June 6,
1990, noted the fc110Ving: "The determination of performance
standarde for nuclear generating units is an important questior,
which should be addressed in the context of its statewide
implications." The commission vent on to direct staff to examine
the propriety of such an inquiry. (Sco pages 173-4 of order) . The
specific instances relating to each outage must be reviewed.

The 335 day outage of La$n11e 1 betvoen November, 3 85 and
October, 1986 c.ue to its . length alone merits special examination.
This outage was one that was planned and ordinarily would take only
five or six months, not the eleven months it actually took. An
examination of the record indicates that this outage was extended
for four principal reasons: 1) there was an insuf ficient number of
Edison personnel assigned to the dutage; 2) the Limitorque motor
operators had to be revired; 3) all snubbers had to be replaced; 4)
SOR switches had to be reset. The positions of BpI and Edison
regarding this extended outage have been fully explained earlier in
this Order and need not be reiterated. While there is some
question whether Edison had committed enough personnel to the
LaSalle 1 outage, the Commission is satisfied that Edison did not
knowingly provide an insuf fi'cient number of personnel to dom vith, ,

the initial LaSalle 1 refueling outage. There has been no evidence
presented that Edison should have assigned more personnel at the

-13-
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time it planned the outage, or could have reasonably expected the
need for additional persortnel, or that additional personnel wa
available. The Coraission is also satisfied that Edison could not
have reasonably anticipated the Limitorque motor operator and
splice work and the testing of 1,238 snubbers and the work needed
to reset the SOR switches. There is no evidence of inprudency
regarding the LaSalle 1 outage.

Other specific outage instances relating to Edison's nuclear
units in 1985 and 1986 may be reviewed in BPI Cross Exhibits 2 and
3 in these dockets and the testimony of Edison witnesses Galle and
Scott. Mr. Scott, in particular, consented on twenty-one
individual outages occurring in the reconciliation periods. After
reviewing the upI Cross Exhibits 2 and 3 in each docket and Mr.
Scott's summary of each outage, it appears that the overwhelming
number of outages occurred due to human error. As noted in the
Docket No. 84-0395 Order, page 19: "Where human beings are
involved, no nafeguards and procedures are outage-proof." Edison
generally described it training procedures and, in many outage
instances, described how frequently the same function has been
performed which caused an outage, without error. There is no
evidence to indicate that Edison acted imprudently regarding these
outages caused by human error. There is also no evidence presented !
nhich shows what steps Edison could have prudently and reasonably
taken to avoid those outages caused by equipment failure.

BPI Cross Exhibit 4, SALP Report 5, generally discusses
personnel error which, due to their high number, were " considered
excessive.'" Even this kind of statement cannot be considered
conclusive on the subject of personnel errors. The record shows
twenty-one outages in 1985 and 1986, with a total of approximately
fifteen caused by personnel errors. However, there has been no
proof provided in the record stating that this number of outages
is excessive given the number of Edison naclear units in operation
during the reconciliation periods.

Based upon the foregoing, the Commission must conclude that
there is a lack of sufficient evid,ence to overcomo Edison's pr.ina
facie showing that it operated its nuclear units prudently during
the reconciliation periods, 1985 and 1986.

IV. Eill as Dispatch

A. Introduction

Corronwealth Edison attributes one " cost", an incremental
,

cost, to its western coal in establishing the order in which it
dispatches its generating plants but attributes a greater " costa to
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