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JOINT INTERVENORS' RESPONSE
TO PACIFIC GAS AND ELECTRIC

COMPANY'S MOTIONS FOR
SANCTIONS

,

Pacific Gas and Electric Company's ("PGandE") motion for3

sanctions upon Governor Deukmejian and the Joint Intervenors is

frivolous and should be summarily rejected by this Appeal Board.,

Although the motion, which seeks to preclude the testimony of

certain witnesses, is patently without merit, its filing by
i

PGandE is not altogether unexpected In fact, a similar motion.

for preclusion of testimony was filed by PGandE prior to the

last set of licensing hearings in the Diablo Canyon proceeding

in January 1982, again on the purported ground that then-

; Governor Brown and the Joint Intervenors were intentionally

obstructing the discovery process. There, however, because the

witnesses had been listed early in the discovery period, PGandE
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alleged instead that although timely listed, the witnesses

offered by the Governor and the Joint Intervenors were

insufficiently prepared at the time of their depositions by

PGandE and, indeed, had intentionally failed to prepare in an

attempt to subvert PGandE's hearing preparation. Needless to

say, the licensing board dismissed PGandE's motion out of hand.

PGandE's most recent motion should be similarly

rejected. First, the Joint Intervenors have not failed to

supplement their answers in a timely manner. To the contrary,

supplements to interrogatory responses listing expert witnesses

were mailed by Express Mail to all parties within a day of the

decision to offer their testimony at the hearing. PGandE's bald

suggestion that the Joint Intervenors have purposely withheld

the identity of contemplated experts is simply absurd and is

totally without support in its motion. While PGandE might

prefer earlier supplementation, such notice was simply not

possible under the circumstances of this proceeding,

circumstances brought about in large part by PGandE itself in

seeking termination of discovery and a hearing before the IDVP

has even completed its review.1/ As the Joint Intervenors have

1/Obviously, the Joint Intervenors would prefer to be in
a position where decisions regarding testimony could be made at
an earlier date. However, due to limitations on resources, the
accelerated hearing schedule and feverish pace of discovery and,
most importantly, the fact that the IDVP is only now approaching

; its conclusion, detailed preparation of our own case has
| necessarily been deferred until as much as possible of the IDVP

has been completed. PGandE's belief that the timing cf notice
regarding expert testimony has been determined by some
conspiracy to prevent its preparation is simply contrary to
fact.
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repeatedly urged, a more deliberate schedule for hearing after

completion of the audit is a far fairer, more orderly, and more
logical way to proceed. Typically, PGandE has simply dismissed

the Joint Intervenors' suggestion as a tactic of " delay."
Second, contrary to PGandE's apparent conviction, the

Joint Intervenors have absolutely no intention of subverting
PGandE's preparation for hearing. In fact, we have repeatedly

expressed our willingness to permit PGandE to depose our

witnesses at a time mutually convenient, even after the close of

discovery if schedules permit. PGandE has refused, choosing

instead to seek an order from this Board precluding the
testimony of our witnesses. Obviously, that is PGandE's

decision. However, the Joint Intervenors resent the implication

underlying PGandE's motion that the Joint Intervenors have any
intention to disregard the rules of the Commission or this

Board's admonition to abide by those rules or, further, to

hinder PGandE's efforts to prepare for hearing. The individual

witnesses were announced promptly once the decision to submit

testimony by them was made. Prior to such a decision, the

supplementation sought by PGandE could not have been made

because, simply stated, there was no information to provide.

Finally, the law is clear in the federal courts that

; before a preclusion order will be issued relating to a necessary
element of a case, "there must be some showing of wilful

,

disobedience or gross indifference to the rights of the adverse<

party, deliberate callousness or intended negligence."
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SA Moore's Federal Practice, 137.03[2], at 37-7 (revised ed,
l 1981) (footnote omitted); see, e.g., State of Ohio v. Arthur

'

Anderson & Co., 570 F.2d 1370, 1375 (10 th Cir . ) , cert. denied,;

439 U.S. 833 (1978); Dorsey v. Academy Moving and Storage,

Inc., 523 F.2d 858 (5th Cir. 1970) (Windom, J.); Campbell v.
T

Johnson, 101 F.Supp. 705 (S . D. N . Y. 1951). No such showing has '

been or could be made in this case. Throughout this proceeding,

the Joint Intervenors have sought to comply with their discovery
obligations, and they have, in fact, supplemented the

interrogatory response in question in a timely fashion.

Further, the Joint Intervenors have expressed their willingness
to permit further discovery in the form of depositions of the

expert witnesses even after the stipulated close of discovery.
Under the circumstances, PGandE's request for preclusion is;

utterly without legal or factual basis.
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For the reasons stated, the Joint Intervenors submit

that PGandE's motion for sanctions should be summarily denied.

DATED: October 4, 1983

Respectfully submitted,

JOEL R. REYNOLDS, ESQ.
JOHN R. PHILLIPS, ESO.
ERIC HAVIAN, ESO.

! Center for Law in the
Public Interest

10951 W. Pico Boulevard
Los Angeles, CA 90064,

(213)470-3000

DAVID S. FLEISCHAKER, ESQ.
P. O. Box 1178
Oklahoma City, OK 73101

By /

{,JOELREYNOIDS
Attorneys for Joint Intervenors

,

SAN LUIS OBISPO MOTHERS FOR
PEACE

SCENIC SHORELINE PRESERVATION,

CONFERENCE, INC.
ECOLOGY ACTION CLUB

i SANDRA SILVER
ELIZABETH APPELBERG
JOHN J. FORSTER
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CERTIFICATE OF SERVICE

I hereby certify that on this 4th day of October, 1983, I
'

have served copies of the foregoing JOINT INTERVENORS' RESPONSE
:

TO PACIFIC GAS AND ELECTRIC COMPANY'S MOTIONS FOR SANCTIONS,

mailing them through the U.S. mails, first class, postage

prepaid.

* Thomas S. Moore, Chairman
Atomic Safety & Licensing

Appeal Board Mr. Fredrick Eissler
U.S. Nuclear Regulatory Scenic Shoreline Preservation

Commission Conference, Inc.
Washington, D.C. 20555 4623 More Mesa Drive

Santa Barbara, CA 93105
*Dr. W. Reed Johnson
Atomic Safety & Licensing *Malcolm H. Furbush, Esq.

Appeal Board Vice President & General
U.S. Nuclear Regulatory Counsel

Commission Philip A. Crane, Esq.
Washington, D.C. 20555 Pacific Gas & Electric Company

77 Beale Street, Room 3135
*Dr . John H. Buck San Francisco, CA 94106
Atomic Safety & Licensing

Appeal Board
U.S. Nuclear Regulatory

Commission
,

Washington, D.C. 20555
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* Docket and Service Branch
Office of the Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

* Lawrence Chandler, Esq.
Office of the Executive Legal Director - BETH 042
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Janice E. Kerr, Esq.
Lawrence Q. Garcia, Esq.
J. Calvin Simpson, Esq.
California Public Utilities Commission
5246 McAllister Street
San Francisco, CA 94102

John Van de Kamp, Attorney General
Andrea Sheridan Ordin, Chief Attorney General
Michael J. Strumwasser, Special Counsel to the
Attorney General

State of California
3580 Wilshire Boulevard, Suite 800
Los Angeles, CA 90010

David S. Fleischaker, Esq.
Post Office Box 1178
Oklahoma City, OK 73101

,

Richard Hubbard
MHB Technical Associates
1723 Hamilton Avenue, Suite K
San Jose, CA 95725

Arthur C. Gehr, Esq.
Snell & Wilmer
3100 Valley Center
Phoenix, AZ 85073

* Bruce Norton, Esq.
i Norton, Burke, Berry & French, P.C.

2002 E. Osborn
Phoenix, AZ 85016

*Maurice Axelrad, Esq.
Lowenstein, Newman, Reis & Axelrad, P.C.
1025 Connecticut Avenue, N.W.
Washington, D.C. 20036

Virginia and Gordon Bruno
Pecho Ranch
Post Office Box 6289
Los Osos, CA 93402
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Sandra and Gordon Silver l

1760 Alisal Street
San Luis Obispo, CA 93401

Nancy Culver
192 Luneta
San Luis Obispo, CA 93402

Carl Neiburger
Telegram Tribune
Post Office Box 112
San Luis Obispo, CA 93402

Betsy Umhoffer
1493 Southwood
San Luis Obispo, CA 93401
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CHRISTINA CONCEPCION

j Delivered via Express Mail*
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