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WITED STATES OF Atet10L(
NUCLEAR REGUULIORY CultESSIG4'

Before the Atomic Safety and_ Licensing Board

'

In the matter of )
) DO G Er NO. 50-322-OL-3

1110 ISIAND QUING O2fANY (Emergency Planning Proceeding)

(Shoreham Nuclear Power Station, Unit 1) )

FEtn RESPGISE
10 SU110LK COWIY MyrIGi

70 02PEL DISGNERY MICH F99

Suffolk County on Septanber 7,1983 filed a motion to ecupel discovery, drich
motion was expanded by a subsequent motion dated September 19, 1983. Specifi-
cally, the County seeks to depose three 2 f. 1/ and seeks the produc-
tion of three docunents or series of docunents.

As noted in the County Motion to Ccsspel mR has declined to make these three
employees available on the ground that m % has already provided its three
witnesses 3/ for deposition and the county has not made the requiaire showing
required by 10 CFR 2.720 (h)(2)(1) as regards the three additional employees
thich the County seeks to depose.

The County's tttion raises a basic question asi no the status of the Federal
Energency Managenent Agency in this proceeding. Other than presenting testimony
on off-site energency planning and testimony regarding specific contentiens,
m a plays no formal role in the hearing process. For example, 73 % does not
sponsor contentions, nor advocate license conditions, nor fonnally either oppose
or support the license a> plication. If FDR is held not to be a party to this
proceeding, it is not su) ject to inter-party discovery in the form of requests
for docuoent production or the service of interrogatorries. Similarly, if m%
is not subject to inter-party docunent requests as part of the discovery

1/ she three ma employees smght to be deposed are Richard Krimm, Assistant
Associate Director; Jeffrey Bragg, Executive Deputy Director; and Gary Johnaan,
Executive Officer in the Office o,f Natural and Technological Hazards.

2/ a) Letter frcan Frank P. Petrone, Regional Director to louis O. Giuffrida,

Director m% and Jeffrey Bragg, Exrecutive Deputy Director

b) All drafts and draft notes of the cover letter dated June 23,1983 fran
Richard W. Kritan to Edward L. Jordan conveying the analysis of the 34
inadequacies of the Li140 Transition Plan.

c) All drafts and draft notes of the letter dated August 29,1983 from
-

Jeffrey S. Bragg to Willima J. Dircks.
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process, a motion to compel for failure to prwide requested documents isSee order dated August 7,1981 Docket
similarly invalid. See 10 CFR 2.740 (f).
No. JIN 50-483 01 Calloway proceeding, n

'

If FDR is a party it is only through the relationship established by the
FDR/NRC Memorandtun of Understanding derein "To support its findings and detec-the Omsnission, M C
minations, FDR.will make apert witnesses available before

-

hearing boards Aind administrative law judges, any court actions, and durina any
-

.:
W ie added._related discovery proceedings." Itu 111 A.

Therefore, no inatter 4 ether FD% is or is not a full party to the proceedingld in the
the involvanent envisioned by bcth 2% and NRC was clearly spel e out

It is clear from the POV that all FDR has to do is make its expsetIf this Board wishes to broaden the terms of involvement100. d PDR the

of FBR beyond that spelled out in the 100 it should at'least afforsame protection that is afforded to a contractor of NRC fran mdu y ur m
witnesses available. lb d wna

discovery.

Alternatively, the County still has not attempted to make 56 ~ahowing requiredAccording to the Cosmty, m% is not entitled to the
~

protection of 10 CER 2.720 (h)(2)(1) since it is not a part of the IEtC nor amile neither the Title 2 prwision in question or the
by 10 CfK 2.720 (h)(2)(i).

l i t

wording of the "Iksacrandum of thderstanding between IEtC and mn Re at ng ocontractor of the NRC.

Radiological Planning and Preparedness" (tOU) 45 Federal Register 82713 et. seq.in ek,esing
explicitly extends the protection of 10 CFR 2.720 (h)(2)(i) he whole that the-

,witnesses to m% it is clear from a reading of the 100 on t d
NRC and FDR staffs would cooperate in presenting testimony before the Boar .f

At a miniman, under the terms of the Itu FDn would be afforded the status o
j

*
'

consultants.i/ h
It is the position of the staff of fne NRC and of counsel for FDM that at t e2.M apply to m% as
minimum the provisions of 2.720 (h)(2)(1) 2.740 (b) and
mil as to the NRC.
If we accept the County's interpretation that there is nothing in the 100 to(2)(i) then Mn is
entitle m% personnel to the protection of Section 2.720 (h) required to do no more than the POU requiras and that is to make our witness

es

available. f the FDR
In the original filing"the County, without benefit of the deposition oicipated

Messrs. Krinun, Bragg and' Johnson have each y incorrect
personally in the FDR review of the LIIfo Transition Plast."witnesses stated that " reviewers" in this
is County s statement that these three gentlemen turfe been'

case.
,

d
3/ Roger B. Kowieski; RAC Chairman, Region II, Frederick H. Sharrocks, Ser orArgonne

Progran manager, Technological Hazards Division; Edward A. Tansaan,
Laboratories. h d by

4/ See generally tOU Section 1 ("Matual Efforts"); Section 2 (FDR is c arge
Executive Order with establishing policy for and coordinating all civil ener-i

gency planning) and Section 3 (FDR to provide Support in NRC licens ng
reviews).
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It is clear from the deposition testimony that Mr. Johnsen, Mr. Bragg and W.
Krim did not review the L1140 Transition Plan against the Criteria of
NURG-0654 It is equally clear from Mr. Tan man's deposition that oncept for
the addition of a few cross-reference materials in the n=== its section of the j
review haant FB% did not direct any changes to the technical review ;

|conducted by Argonne on behalf of FDh.

FD R in o to assist the Board in the task before it has attempted to respond
as fully and itiously to all requests from the parties. HER has prwided i
docunents for ich it normally could assert a privilege. FDR has attempted to
provide a full record for the parties as to the material presently revieund.

All final documents have been pr W ad, FM n is presently searching its records
again to detennine if there are any other doceents relating to the review of
the LIlfo transition plan that may not have been identified to the parties.
This requires additional time as the County clarified at the deposition that
their deant request sought not only those iemts relating to the review of
the LILco Transition plan but ,gg document that mentioned the Shorehan' Nuclear
Power Station. It is the understanding of cotrisel that the hearing before this
board is ifmited to the LIIEo Transition Plan but we will attempt to identify
these other docunents.

Two of the docments specifically requested herein involve the drafts of the
letters that were sent by FDR to NRC in response to a request by NRC. FD n's
policy and position is clearly enunciated in those letters and miy attaupt to
acquire the drafts would be unduly disruptive to the normal proceedimg of the

An agency has a right to seek its own counsel and to freely discuss itsagency.
policy relative to a response to another agency without having those discussions
examined before a hearing conducted by that other agency.

Privilege against disclosure of intragovermental doements containing advisory
opinion recommendations and deliberations is part of broader executive privilege
recognized by courts and purpose of privilege is to ensure that decision makers
in goverment are provided with candid and frank advice.

If it is not the intent of this hearing board to review each and every policy
decision of FR% then it is obvious that this line of discovery will not lead to
admissible evidence. ...

The County is not requesting information relating to the actual review of the
LIILo/ Transition Plan as that material has already been provided. Wiat they are
seeking to discover are the thought processes behind clearly enunciated poli-

| cies. This review of the decision-making process as it relates to cover letters'

between two agencies may be appropriate for a legislative hearing but another
! sgency's licensing Board is not the proper forus to inquita into the policy,

| decision of another agency. ,
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As the material the County is seeking is not relevant, subject to privilege and
these additional doctroents and individuals the Cotory's motion should bein that the County has not made the requisite showings for the productico of

.

denied. / j

Respectfully outnitted

N-
Stewart M. Glass
M % Regional Counsel

Ihe Rsc staff concurs with the positions taksi by ma in this filing.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
I ;

In the Matter of

LONG ISLAND LIGHTING COMPANY ) Docket No. 50-322-0L-3

(Shoreham Nuclear Power Station, )
Unit 1) )

CERTIFICATE OF SERVICE

I hereby certify that copies of " FEMA RESPONSE TO SUFFOLK COUNTY MOTION
TO COMPEL DISCOVERY FROM FEMA" in the above-captioned proceeding have been
served on the following by deposit in the United States mail, first class
or, as indicated by an asterisk, through deposit in the Nuclear Regulatory
Comission's internal mail system, or as indicated by two asterisks by hand
delivery, this 21st day of September,1983:

James A. Laurenson, Chairman ** Ralph Shapiro, Esq.
Administrative Judge Cammer and Shapiro
Atomic Safety and Licensing Board 9 East 40th Street
U.S. Nuclear Regulatory Comission New York, NY 10016
Washington, D.C. 20555 .

Dr. Jerry R. Kline**
Administrative Judge Howard L. Blau, Esq.
Atomic Safety and Licensing Board 217 Newbridge Road
U.S. Nuclear Regulatory Comission Hicksville, NY 11801
Washington, D.C. 20555

Mr. Frederick J. Shon** W. Taylor Reveley III, Esq.
Administrative Judge Hunton & Williams

[ Atomic Safety and Licensing Board P.O. Box 1535
i U.S. Nuclear Regulatory Comission Richmond, VA 23212
| Washington, D.C. 20555

Cherif Sedkey, Esq.
! Jonathan D. Feinberg, Esq. Kirkpatrick, Lockhart, Johnson

New York State Department of & Hutchison
Public Service 1500 Oliver Building

| Three Empire State Plaza Pittsburgh, PA 15222
Albany, NY 12223
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Stephen B. Latham, Esq.
John F. Shea, III, Esq. Herbert H. Brown, Esq.**
Twomey, Latham & Shea Lawrence Coe Lanpher, Esq.
Attorneys at Law Karla J. Letsche, Esq.
P.O. Box $98 Kirkpatrick, Lockhart, Hill, .

#33 West Second Street Christopher & Phillips
Riverhead, NY 11901 1900 M Street, N.W.

8th Floor
Washington, D.C. 20036

Atomic Safety and Licensing
Board Panel * Eleanor L. Frucci, Esq.**

U.S. Nuclear Regulatory Comission Attorney
Washington, D.C. 20555 Atomic Safety and Licensing Board

Panel
Atomic Safety and Licensing U.S. Nuclear Regulatory Commission

Appeal Board Panel * Washington, D.C. 20555
U.S. Nuclear Regulatory Commission
Washington, DC 20555 James B. Dougherty, Esq.

3045 Porter Street, N.W.
Docketing and Service Section* Washington, D.C. 20008
Office of the Secretary
U.S. Nuclear Regulatory Commission Stewart M. Glass, Esq.
Washington, D.C. 20555 Regional Counsel

Federal Emergency Management
Spence Perry, Esq. Agency
Associate General Counsel 26 Federal Plaza
Federal Emergency Management Agency Room 1349
Room 840 New York, NY 10278
500 C Street, S.W.
Washington, D.C. 20472 Lucinda low Swartz, Esq.

Pacific Legal Foundation
1990 M Street, N.W.
Suite 550
Washington, D.C. 20036

WA% # ^J
Bernard M. Bordeflick
Counsel for NRC Staff
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COURTESY COPY LIST

Edward M. Barrett, Esq. Mr. Jeff Smith
General Cyunsel Shoreham Nuclear Power Station :

'

Long Island Lighting Company P.O. Box 618
250 Old County Road North Country Road
Mineola, NY 11501 Wading River, NY 11792

Mr. Brian McCaffrey MHB Technical Associates
Long Island Lighting Company 1723 Hamilton Avenue
175 East Old Country Road Suite K
Hicksville, New York 11801 San Jose, CA 95125

Marc W. Goldsmith Hon. Peter Cohalan
Energy Research Group, Inc. Suffolk County Executive
400-1 Totten Pond Road County Executive / Legislative Bldg.
Waltham, MA 02154 Veteran's Memorial Highway

Hauppauge, NY 11788
David H. Gilmartin, Esq.
Suffolk County Attorney Mr. Jay Dunkleberger
County Executive / Legislative Bldg. New York State Energy Office
Veteran's Memorial Highway Agency Building 2
Hauppauge, NY 11788 Empire State Plaza

Albany, New York 12223
Ken Robinson, Esq.
N.Y. State Dept. of Law Ms. Nora Bredes
2 World Trade Center Shoreham Opponents Coalition
Room 4615 195 East Main Street
New York, NY 10047 Smithtown, NY 11787
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