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Before the Atomic Safety and Licensing Board

In the Matter of

Docket No. 50-322-0L-3
(Emergency Planning)

LONG ISLAND LIGHTING COMPANY

(Shoreham Nuclear Power Station,
Unit 1)
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SUFFOLK COUNTY MOTION TO COMPEL
DISCOVERY FROM FEMA

I. INTRODUCTION

suffolk County has previously moved this Board to compel
FEM? to make certain indivicduals (Messrs. Bragg, Krimm and
Johnson) available for depositions. See Suffolk County Motion
to Compel Discovery, dat2d September 7, 1983; Supplement to
suffolk County Motion to Compel Discovery, dated September 12,
1983. By Order dated September 13, 1983, the Board hac
deferred ruling on that motion until FEMA files a response.
See Order Concerning Ssuffolk County Motion to Compel Discovery
from FEMA, dated September 13, 1983. The dispute set forth
in the County's September 7 Motion, as supplemented on
September 12, has been resolved by the County and FEMA insofar
as it involved FEMA's refusal to produce certain documents.
The dispute continues to exist concerning the depositions of
Messrs. Bragg, Krimm, and Johnson. The Board will need to
resolve that deposition dispute after receipt of the FENA
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response, which is due to be filed by close of business on
September 21.

Suffolk County regrets to inform the Board, however, that
another discovery dispute has arisen with FEMA. This new
dispute involves FEMA's refusal to produce additional documents
which were identified for the first time last week during the
depositions of Messrs. Kowieski and Sharrocks, each of whom
is scheduled to testify for FEMA in this ASLB proceeding. To
obtain copies of these documents, Suffolk County is filing the
instant motion.l/ Counsel for FEMA is being provided a copy
of this motion today. The County hopes that this Board can
resolve this new dispute at the same time as it rules on the

previous dispute with FEMA.

II. FACTUAL BACKGROUND

Under 10 C.F.R. § 50.47(a) (2), FEMA's "findings" on the
adequacy or inadequacy of the LILCO Transition Plan (or

portions of it) normally constitute a rebuttable presumption

1/ The County could not have filed this motion at an earlier
date because it only discovered the existence of the
documents described in Part II during last week's deposi-
tions. These documents had not been identified by FEMA in
response to the County's previous document request,
although requests 3 and 5 would certainly have covered
the documents which are the subject of this motion. See
Suffolk County Request for Production of Documents by the
NRC Staff and FEMA, dated August 12, 1983; September 8, 1983
letter from FEMA Counsel, Stewart Glass, to County Counsel,
K. J. Letsche, enclosing FEMA's responses to County's
August 12 request. The County's request and FEMA's response
are Exhibits 1 and 2 hereto, respectively. If FEMA had
previously identified tnese documents, the County =ould
have included them in its September 12 Supplement to Suffolk
County Motion to Compel Discovery. FEMA's ccunsel has
indicated that he intends to file a corrected Response, but
the County has not yet received that document.



recarding the adequacy/inadecguacy issue. Accordingly, the
FEMA findings constitute a central aspect of any emergency
planning proceeding. 1In order to be in a position to rebut
(or support) those findings. it is essential for parties to
understand the processes by which these findings are reached.Z/
This is particularly important in the instant proceeding since
FEMA has not fcllowed its normal "350" review process but
instead has (at least to date) utilized an abbreviated review
process which relies primarily on Argonne National Laboratory.

Certain documents are important to an assessment of the
FEMA "findings" process in the Shoreham proceeding. First,
there is Mr. Krimm's June 23 memorandum to the NRC (Exhibit 3
hereto), which attempts to summarize (as cf June 1983) FEMA's
view of the adequacy/inadequacy of the LILCO Plan. Second,
there is Mr. Bragg's August 29 letter to the NRC (Exhibit 4
hereto), which provides additional data to attempt to clarify
the earlier Krimm memorandum. These documents are extremely
important because they set forth FEMA's position regarding
steps to be taken to obtain a favorable FEMA finding on the
LILCO Plan.

Suffolk County has pursued discovery in an effort to

underséand fully the FEMA findings process in the context of

2/ For example, if the FEMA finding were based on extremely
limited review by FEMA, its finding would likely be
easier to rebut than if a more detailed review were
undertaken. To gain information pertinent to such
factors, detailed discovery into the FEMA process is
essential.




this case. This discovery effort has enabled the County to
identify the following materials which relate directly to the
documents which are Exhibits 3 and 4 hereto:

(1) Mr. Sharrocks, who has been identified as a
potential FEMA witness before the ASLB, prepared (along with
a Ms. Lawless) a draft of the memorandum attached as Exhibit
3. This draft was given to Mr, Johnson and went through a
revision process (including a second draft) prior to being
signed by Mr. Krimm. See Sharrocks deposition, PP. 41-47.2/
As noted earlier (see note 1), FEMA had not previously
identified these documents and, at the deposition, FEMA
counsel refused to provide the County with copies. Id. at
47-48., FEMA counsel stated that he would permit Mr. Sharrocks
to answer gquestions regarding differences between the draft
and the final version but without reference to the documents
which he did not have with him, the witness could not recall
what the differences were. Id. at 49-50.

(2) After receipt of Mr. Dircks' July 22 letter seeking
clarification of Mr. Krimm's June 23 memorandum, a group of
FEMA personnel in Region 2, including Mr. Kowieski who has

also been identified as a probable FEMA witness in this ASLB

3/ The transcript of Mr. Sharrock's deposition is attached
as Exhibit 5 and that of Mr. Kowieski's deposition is
attached as Exhibit 6. [To avoid unnecessary duplication,
Exhibits 5 and 6 are attached only to one copy going to
the Board and to the copy going to docketing and service.]
The County includes these exhibits in the event the
Board desires to get a more detailed "feel" for
these discovery disputes. These depositions also
provide more data on the roles played by Messrs. Bragg,
Krimm and Johnson in the review of the LILCO Plan.



proceeding, had discussions concerning a proper response to
Mr. Dircks. The group apparently "felt" that "it is necessary
to have local or at least state cooperation to have an
effective emergency response plan." Kowieski deposition, p.
23, Mr. Kowieski testified at his deposition:
We raised questions as to how this would

be feasible or possible for the utility to

respond to radiological emergency, under what

authority they would control evacuated areas,

and obviously, other matters where state or

local participation would be required.
Id. at 23.

* ok 0k

So we felt we were not certain how LILCO
would coordinate the emergency response effort
with the state in terms of decision-making,
in terms of accident assessment, in terms of
overall response.

Id. at 24.

Mr. Petrone, the FEMA Region 2 director who had partici-
pated in these discussions, then prepared a memorandum (dated
about August 18) for Mr. Bragg and Mr. Guiffrida, the FEMA
director. The Petrone memroandum (of which Mr. Kowieski had a
copy at' the deposition) was on the subject of FEMA's response
to Mr. Dircks. 1d. at 24-25. FEMA counsel refused to permit
the witness to answer guestions regarding the Region 2 views
and also refused to provide the County with a copy of the
memorandum. Id. at 25-32.

{3) Mr. Johnson asked Mr. Sharrocks to prepare a draft

FEMA response to the Dircks letter of July 22. Mr. Johnson

gave Mr. Sharrocks written instructions regarding this response.



FEMA counsel refused to produce a copy of the Johnson instructions.

Sharrocks deposition, pp. 54-56. Further, as requested Ly

Mr. Johnson, Mr. Sharrocks did prepare a draft response to

Mr. Dircks' letter, which draft was given to Mr. Johnson. 1Id.
at 56-57. The draft differs from the final Bragg letter which
is Exhibit 4 hereto. Id. at 69. M . Sharrocks is not certain
whether the ~raft still exists and FEMA counsel declined to
state whether the draft would be provided if found. 1Id. at
57~58, 69.

III. DISCUSSION

Suffolk County moves this Board for an order compelling
FEMA to produce the documents it has withheld and to permit the
deponents to answer querstions regarding them. As noted
previously, FEMA's find:ng process is a crucial element in this
emergency planning procceding. The County is entitled to get
the details of that process -- including contrary views if any
exist.

For example, in Exhibit 4 hereto, Mr. Bragg makes state-
ments regarding what needs to be done for a fully positive FEMA
finding on the LILCO Plan. Exhibit 4 appears possibly to be
in conflict with statements of the Region 2 personnel (see
Kowieski deposition, pp. 23-24, quoted earlier) regarding how
LILCO could have overall effective emergency response without
governmental participation. These Region 2 views presumably
are contained in Mr. Petrone's memorandum. Although FEMA

counsel has stated previously to the County that Mr. Bragg has



had limited participation in this matter, Mr. Bragg's letter
(Exhibit 4) has obvious direct bearing on the FEMA findings.
Yet, FEMA counsel refuses to permit Mr. Bragg to be deposed

or to produce the materials (such as Mr. Petrone's memorandum
or Mr., Sharrocks' draft letter) which presumably form the basis
for Mr. Bragg's letter to Mr. Dircks.

FEMA counsel bases his refusal to produce the documents
on the premise that these are "predecisional" materials and
the assertion that revealing these materials would have a
chilling effect on FEMA decision-making. See, e.g., Kowieski
deposition, p. 26; Sharrocks deposition, pp. 47-48, 56.

With due respect to the FEMA decision-making process, the
County submits that the FEMA position is simply incorrect. 1In
a normal agency decision-making process, there is a qualified
(but not absolute) privilege to protect "against disclosure
of intra-governmental documents containing advisory opinion

recommendations and deliberations . . . ." See United States

v. Capitol Serv., Inc. 89 F.R.D. 578, 582 (E.D. Wis. 1381l).

When the privilege is asserted, the government has the burden
of proving that it is entitled to the privilege and the
privilege can be overcome by a showing of need. Id. at
582-83.
First, in this case, FEMA counsel has not properly asserted

the privilege, having made only bald assertions of a “chilling"”



4/

effect. More important, in the circumstances of this case,
the privilege simply has no basis. A central issue in this
proceeding -- indeed a potential rebuttable presumption -- is
the FEMA finding of adequacy/inadequacy of the LILCO Plan. To
b~ in a position to test the evidentiary status given to FEMA's
findings, a party must have the opportunity to test the bases
for those FEMA findings and views. That is precisely what the
County is attempting to do.

To accept FEMA's position on the materials at issue here,
one must also then accept the view that a party has no right -
to inquire into the judgments and considerations which form
the basis for the FEMA findings. However, FEMA's findings,
in essence, constitute expert testimony and it is hornbook
law in NRC proceedings that a party may seek the bases for the
positions taken and judgments made by expert witnesses. Accord-

ingly, since FEMA's findings are being made for and form the

4/ To properly assert the privilege, three prerequisites
must be met:

First, the privilege claim must be made
by the head of the department which has
control over the material after actual
personal review and consideration of the
materials. Second, the claim must
specifically describe and designate the
documents sought to be withheld. Third,
the claim must state the precise and
certain reasons for preserving the con-
fidentiality of the communication.

89 F.R.D. at 583.



bases of expert testimony, the County is proceeding properily
in pursuing discovery to find the bases for FEMA's views.
In view of the foregoing, Suffolk County moves this Board
to order FEMA:
(1) To produce for County review the documents
which have been withheld by FEMA and which
are described in Section II of this Memorandum;
(2) To permit FEMA witnesses to answer questions
regarding these documents; and
(2) To produce for County inspection and copying any
otuer documents which FEMA has withheld on the
basis of this asserted privilege.
Respectfully submitted,
David J. Gilmartin
Patricia A. Dempsey
Suffolk County Department of Law

Veterans Memorial Highway
Hauppauge, New York 11788

.

Herbert H. Brown

Lawrence Coe Tanpher

Karla J. Letsche

KIRKPATRICK, LOGCKHART, HILL,
CHRISTOPHER & PHILLIPS

1900 M Street, N.W., Suite 800

Washington, D.C. 20036

Attorneys for Suffolk County

September 19, 1983




EXHIBIT 1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety ind Licensing Board

In the Matter of

Docket No. 50-322
(Emergency Planning)

LONG ISLAND LIGETING COMPANY

(Shoreham Nuclear Power Station,
Unit 1)

T Nt Nt S St St St S|

SUFFOLK COUNTY REQUEST FOR
PRODUCTION OF DOCUMENTS BY
THE NRC STAFF AND FEMA

Pursuant to 10 CFR §§2.74]1 and 2.744, the NRC Staff and
FEMA are requested by Suffolk County to produce for inspection
and copying, at the offices of Kirkpat.ick, Lockhart, Hill,
Christopher & Phillips, the documents specifiend below that are
within the possession, custodf, or control of the NRC Staff or
FEMA. Part I of this Reguest is directed to the NRC Staff;
Part II is directed to FEMA.

Definitions and Instructions
For Document Production

The definitions and insiructions applicable to theSe Re~-
guests are the same as those set forth in Suffolk County
Interrogatories to the NRC Staff and FEMA, filed simultaneously
herewith, and hereby incorporated by reference, except that
subparts L through P, and W, of such Definitions and

Instructions are not applicable to these Reguests.



Reguests

Part I -- NRC Staff

Provide a resume or statement of professional qualifica-
tions for John Sears.

Provide copies of all correspondence or docuﬁents
reflecting communications between representatives of the
Argonne National Laboratory ("Argonne"”) and the NRC
regarding the LILCO Transiticn Plan.

Provide copies of all documents concerning the NRC Staff's
definition of the scope of work for review of the June,
1983 PRA for the Shoreham plant.

Provide copies of all documents concerning the prepara-
tion, analysis or review of the LILCO T:ansition Plan by
the NRC, or contractors or subcontracto 's including, but
not limited to, final versions and all (rafts of documents
prepared by Thomas Urbanik or anyone associated with
Thomas Urbanik.

Provide copies of all correspondence or other documents
exchanged by and between Thomas Urbanik and any member of
the NRC Staff, including but not limited to, John Sears.
Provide copies of all documents describing defining, or in

any way concerning the NRC Staff evaluation, or review of



the LILCO Transition Plan (See August 5, 1983 response to
guestion 3.)

Provide copies of all evaluations, reviews and analyses of
the adegquacy, implementability, or effectiveness of any
aspect of the LILCO Transition Plan or other offsite emer-
gency planning for Shoreham, performed by any consultants
or contractors retained by the NRC including, but not lim-

ited to, Battelle.

Provide copies of all documents of any sort concerning any
aspect of the LILCO Transition Plan in the possession of
the NRC, consultants or contractors to the NRC, or consul=-
tants or subcontractors to the NRC's consultants or con-

tractors.

Frovide a copy of Mr. Urbanik's contract with Batelle.

Provide copies of the final report, supporting documents

and analyses, supporting data, and any other documentation

relating to Wilbur Smith and Associates, An Evacuation

Time Assessment of Nine Nuclear Power Plants Emergency

Planning Zones, Program Report, Contract No. EMW-C-0258,

June, 1980, Vol. IX Shoreham Nuclear Power Plant Evacua-

tion Time Assessment. If not described in the reguested




materials, please describe the methodology by which the
evaluation was conducted. (Mr. Bordenick's letter of

August 5, 1983 did not respond to this request.)

Part II -- FEMA

Provide copies of all corresgondence or documents
reflecting communications between representatives of the
Argonne National Laboratory ("Argonne") and FEMA regarding
the LILCO Transition Plan.

Provide copies of all reports, notes, analyses, memoranda,
and all other such documents, whether in draft or final
form, produced or relied upon by any Argonne personnel or
subcontractors of Argonne and concerning the LILCO Transi-
tion Plan or the review thereof by Argonne or its subcon-
tractors.

Provide copies of all reports, notes, analyses, memoranda,
and all other such documents, whether in draft or final
form, produced or relied upon by FEMA personnel or con-
tractors of FEMA and concerning the LILCO Transition Plan,
FEMA's review of the Plan, or Argonne's review of the
Plan.

Provide copies of all documents concerning the LILCO Tran-
gition Plan produced by any consultants or contractors of

FEMA other than Argonne.



Provide copies of all documents concerning the prepara-
tion, analysis or review of the LILCO Transition Plan by
FEMA or Argonne or contractors or subcontractors to either
of the above, including, but not limited to, final ver-
sions and all drafts of documents prepared by Thomas
Urbanik or anyone associated with Thomas Urbanik.

Provide resumes or statements of professional gualifica-

tions for the following individuals:

FEMA

Roger B. Rowieski
Fred Sharrocks

—~—

oW
—

Argonne National Laboratory

Edward Tanzman
Chris Saricks
Kenneth Lerner
Phyllis Beckerman
James Opelka

I~~~ g~
Mo D
e

Provide copies of all prior testimony, concerning emergen-
cy planning, provided in any administrative, legislative
or judicial forum (including deposition testimony) by any
of the persons listed in gquestion 6 above.

Provide copies of all correspondence or documents
reflecting communications between LILCO and FEMA concern-

ing the LILCO Transition Plan.



9. Provide copies of all documents concerning drills or exer-

cises of an offsite emergency plan for Shoreham.

10. Provide copies cf all documents concerning any review, by

or on behalf of FEMA, of Revision 1 of the LILCO Transi-

tion Plan.

11. Provide copies of all documents analyzing, feviewing or

concerning the authority of LILCO, or any private utility

or corporation to implement all or part of the LILCO Tran-

£

sition Plan or any offsite emergency plan.

Dated: August 12, 1983
washington, D.C.

Respectfully submitted,

David J. Gilmartin

Patricia A. Dempsey

Suffolk County Department of Law
Veterans Memorial Bighway
Bauppauge, New York 11788

v

Herbert H.EBrown

Lawrence Coe Lanpher

Karla J. Letsche

John E. Birkenheier

KIRKPATRICK, LOCKHART, EHILL,
CHERISTOPEER & PHILLIPS

1900 M Street. N.W., Suite 800

washington,.D.C. 20036

Attorneys for Suffolk County



EXHIBIT 2

Federal Emergency Management Agency

Region II 26 Federal Plaza New York, New York 10278

8 SEP 1983

Karla Letsche, Esq.
Kirkpatrick, Lockhart, Hill
Christopher & Phillips

8th Floor

1900 M. Street, N.W,
Washington, D.C. 20036

Dear Mr. Letsche:

Enclosed please find FEMA's response to your
document request.

If you have any questions, please feel free to
contact me on (212) 264-8980.

Very truly yours,

A - .

04/W34413:E11~M2L)

- Stewart M., Glass
Regional Counsel

Ens,
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PART 11 - FEMA

1. Provide copies of all correspondence or documents reflecting cammmications
between representatives of the Argonne National Laboratory (“Argonne") and
FEMA regarding the LILCO Transition Plan.

Response 1.

A review of the FEMA and Argomme files produced the following documents reflect-
ing commmications between Argorme and FEMA.

(1) June 13, 1983 Tanzman to Johnson - Draft Legal Memorandum Legal
Issues presented by Shoreham REP Plans

(2) June 13, 1983 Wolsko to Jommson - Draft review of Five alternative
offsite emergency response plans for Shoreham

(3) June 14, 1983 Becherman to Jolnson - List of deficiencies/Questions

(4) June 16, 1983 Tanzman to Johnson - Description of Review Process

(5) June 16, 1983 Tanzman to Johnson - revised review of LILCO Transition
module of Shoreham Offsite Radiological Emergency Response Plan.
(June 17, 1983).

(6) June 22, 1983 Becherman to Johnson - revised review of LILCO
Transition module of Shoreham Offsite Radiological Emergency Response
Plan (June 22, 1983).

(7) July 1, 1983 - Surles to Sharrucks - element by element review of 4
REP modular plans (cover letter only)

Attached please find item #4.

FEMA asserts that the other above captioned items are priviledged. FEMA is
presently reviewing these items to determine if additional items will be mace

available under the informal discovey process.

2. Provide copies of all reports, notes, analyses, memoranda, &nd all other
such documents, whether in draft or final form, produced or relied upon by
any Argorne persornel or subcontractors of Argorne and concerning the LILCO

Transition Plan or the review thereof Argorme or its subcontractors.

Response 2.

Argomme relied on the following documents in conducting its review of the
LILOO/Transition Plan.

(1) NUREG 0654/FEMA REP 1-Rev. 1

(2) LILOO Transition Plan and LILCO's Memorandum of Service of
Supplemental Emergency Plamning Information

(3) &4 CFR 350

(4) 10 CFR 50

(5) NRC/FR2A Memorandum of Understanding

(6) AAA Map of New York City and vicinity including Long Island

(7) June 1, 1983 Memorandum for Edward Jordan to Richard W. Krimm

(8) Memo of 6/13/83 - to Wingo/Hepler from Gary Jomnson
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Items # 1 through 5 are already in the possession of all parties and are public
documents readily available.

Response 3.
Not presently available.

4, Provide copies of all documents concerning the LILCO Transition Plan pro-
duced by any consultants or contractors of FEMA other than Argomne.

Response &.

5. Provide copies of all documents concerning the preparation, analysis on
review of the LILOO Transition Plan by FEW or Argomme's or contractors or
subcontractors to either of the above, including, bur not limited to, final
versions and all drafts of documents prepared by Thomas Urbanik or anyone
associate with Thomas Urbanik.

Response 5.

Neither, Thomas Urbanik or anyone associated with Mr. Urbanik was involved in
FERQA's review of the LILCO Transition Plan. The primary document used was
NUKBEG-0654 FEMA-REP-1, Revision 1.

6. Provide resumes or statements of professional qualifications for the
following individuals:

FEA

(a) Roger B. Kowieski
(b) Frederick Sharrocks

Argorme National Laboratory

(a) Edward Tanzman
(b) Chris Saricks
(¢) Kemmeth Lerner
(d) Physis Beckerman
(e) James Opelka

Response 6.
The professional Qualifications of the above named individuals is attached.

7. Provide copies of all prior testimony, concerning emergency plamming,
provided in any administrative, legislative or judicial forum (including
deposition testimony) by any of the persons listed in question 6 above.
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Response 7.

Fred Sharrocks and Edward Tanzman have not testified on any matter concerning
the above subject areas. Roger Kowieski was a witness before the ASLB in Indian

Point. The tramscripts of his testimony as well as the pre-filed testimony in
that nearing is attached.

8. Provide copies of all correspondence or documents reflecting communications
between LILCO and FEMA concerning the LILCO Transition Plan.

Response 8.

The attached correspondence or documents reflect commmications between LILCO
and FEMA concerning the LILOO Transition Plan.

1. Lit00 furnished copies of the Transition Plan
((anc rhe four other plans) to FEMA in early June 1983.

2. FEMA representatives met with LILCO representatives on
June 16, 1983, subsequent to FEMA's meeting with Suffolk
County. An attendance list is attached. No minutes of this

meeting were developed.

3. FEMA received a copy of "Revision I" to the Transition Plan
that was furnished !tr. Denton of the NRC. A copy of the
July 28, 1983, letter is attached.

9. Provide copies of all deccuments concerning drills ot exercises of an
offsite emergency plan for Shoreham.

Response 9.
(1) August 29, 1983 Bragg to Dircks - Response to letter of July 22,
1983 from Dircks.

10. Provide of all documents concerning any review, by or on behalf of FEMA,
Revision I of the LILCO Transition Plan.

Response 10.

(1) August 9, 1983 - Jomnson to Wingo - LILCO Revisions to Plan as
submitted through ASLB.

11. Provide copies of all documents analyzing, reviewing or concerning the
authority of LILCO, or any private utility or corporation to implement all
or part of the LILCO Tramsition Plan or any offsite emergency plan.

Response 11

(1) June 13, 1983 - Tanzman to Johnson (Legal Issues presented by
Shoreham REP Plans) - subject to determination of privilege.




UNITED STATES GOVERNMENT

f INSTRUCTIONS
2. Wy Mimo SPEGIAL | zmm=———
.gloha- e A, “’“’Lu"""“ ?MW

Wewss /16,

L8 &4
'\_,.;_ Ce3 fIU \,[ /./L,u_éj a 04(«1#7/ ;,,pw:éu.f vé@@u@ﬁi“—x
g
Wit S )/wcvu,/ﬁuv\——flu w_x A«W&W AL (e
s Dnals Tl sl pae. /,u/' st % Cco pudkunllel
L.g,~&/" ’\.;./U-&..u,"{é(’ \ o .;.V\?__ . Q&p& u/ WN LX-‘\
l/"r\.*-ku Tl iaf o m(g o oy .l,ou/u«ﬂ-.u-»(_"‘ [~ 1229
o AL Bt S 9""‘“"(7"%  Asrmene Lens e Qglla iy
z/v_,/w\_ d...,‘u-u.u/ brns o nga, / 78
" Qzvin e bl "-/ou @ waojw&éw
; . /111 ~ul44 ’j-'/ - -
Zé/ M&("&Lé/ CW

.4//7/1- /CW ,Au,_‘rvkro &'-4 W"'é’z’k

/uww&u‘_//\,g/m A d, Gt l

ﬂ
Qm‘ /é(,p\_j‘ %5&4_4—(?/ C“'L R % 3 a s“/"."f-"/, &2

LR AACALL a /s

qw

LL V/Ca;-;»—“é‘ /;/A.L /_,f/_s o /’“%/1// /’-a/;

y . v 7/
Y L 87 /’ - 7 CATE OF REPR, AOUTING STNMBOL
. § 7 / / y //
S v&'// / // /’..’“‘ ‘/4_:, L //

Vu
g 4 / r." Q,&/
PR P -
J o b -v(,,u &8 /L AAL /( SIGMATURE OF REPUER

From

'
Ay SLOTTH

‘- v > gy TITLS OF SEPUER
STl L




A RGONNE
NATIONAL
- LABORATORY INTRA-LABORATORY MEMC

June 16, 19&3

TO: G. Johason, FEMA s

FROM: E. Tanzzsn, ANL <. /

.

SUBJECT: Description of Process of Develoving Shorehazm Plan Review

Per vour request to Phyllis Becherman yesterday, please find attached a
é-aft cdiscussion of the ordinary FIMA plan review and approval process as
contrasted with the procedure folloved for the Shorebam REP plaas. 1 did not
put this ia any particular forma: (e.g., memoramduz, letter, etc.) because 1
dc not know how you intemd to use this. Of course, 1 shall be avallatie to
answer any questions or make any necessary revisions.

Eas/sls

Esel

aN orat ey




PROCEDURE FOLLOWED DURING REVIZW OF SEORZHAM NUCLEAR POWER
TATION LOCAL OFFSITE RADIOLOGICAL EMERGENCY RESPONSE PLAN

1. INTRODUCTION

The FEMA review of the Shoreham Nuclear Power Station (SNPS) local
Offsite Radiclogical Exergency Response Plaz was not typical of FMA reviewvs
of such radiological eme:gency preparedness plans, and consecuently is not as
thorough. The extraordinary nature of the request to evaluate this plan, as
well as the very short time available for review, depart from the usual review
and evaluation process defined iz FEMA's operative regulatiocss. This
discussion explains the ordinary planc reviev and approval process and compares
the method by which the Shorenam plan was evaluated.

2. TFEMA REVIEW AND APPROVAL PROCESS

FIMA ordinarily reviews radiclogical emergency preparedness plans
ussuans to its cperstive regu.stions, which sre sez forzh at 47 Ted. Reg. 36,
£6 (1982)(z0 be cocifieé a: & C.F.K. pt. 330)(srcposec Avgust 19, 1i982).
These proposed regulaticns estatl.st & slep-by-step reviev procedure wnose
basic intent is to arrive at & final determinaztion oo the adeguacy of State
and local plans and preparedness ~to protect the public health anc safecy by
providing reasonable assurance that appropriate protective measures csa and
vill be taken offsite in the event of a radiclogical emergency.” (ld. at 36,
390: to be cocified at 44 C.F.R. pt. 350.5(3)). This procecure iovoives many
internal checks and balances, as well as ccasideraBle public imput.

I

L PO S )

Two basic <inputs underly the FEIMA review process embocdied it these
proposed regulatiocns == the plan review and the exercise evaluation. The plan
reviev is initiated by a2 formal request to do so by the Governor of the State
in which the nuclear facili:zy is loczted (or a designee). The plan is
subcitsed to all pesbers of :tne relevant Regional Assistance Clommitice (RAC)
for their co==ents. A public hearing is held to acquaint mexzbers of the
sublic with the contents cf the plan, to ansvwer guesiicns, and to receive

suggestions and cotdeuncs. viag zhe coucse of the review, the FM+ Regicnal
Directo:r may sugges: changes tc tne Govermor, anc the Governor may amend the
plan.

Completion of an exercise is 3 pre--ecuszte to approval. The exercise
must include all appropriate gcve"meﬁ:s. 1t is observed by FMA cfficials,
as vell as RAC mezbers. It culzminates ia a critique, at whirl, deficiencies
ciscovered bv the exercise observers are presentec to the participants. A
regular schedule of subsequent exarcses, as well as any necessary rezedial
exercises, is incended to assure a continuing ability to izpledeni Ine pian.

S:ate and local Prograes does not

The FEMA Associate Directier for
1 the Regional Directcr has reviewed the

consider the adequacy cf a plan uniil

slan, held an exercise, convenec a public hearing, and recomDended 1its
asproval or disapproval. Upon receipt ci such a Tecosmencation, the Associat
Diceczor solicits the comments of wmemders of the Federal Radiological

Praperecness Coordinating Cozm=u:itee (FRPCC), comcucts a review, and zakes his
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he procsdure FIMA followed during its review of the SNPS local QOffsice
. Zzergency Response Plan was quite different than the ordinary
June 1, 1983, the Assistant Associate Directer cf the F=MA Qffice
Tec'mclogical Eazards was requested by memorandus froz the
he NRC Division of Emergency Preparecness and Eagineering
, to conduct a Tev of this plan pursuant to sectiom II{&) of
Memcrandus of Understancing Between NRC and FEMA Relating to Radicl
Emergency Planniag and Freparecness, Fed. Reg. 82,713 (1980)
discincs review procegure per=-ts NRC request TEMA, notwithstanding
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) EXHIBIT 3
mergency Management Agency
Washington, D.C. 20472

JUN 23 198

MEMORANDIM FOR: Edward L. Jordaz
Director, Divisioz of Emergeancy
Preparedness and Engineering Response
Office of Inspection and Enforcement

0.S. Nucleﬁé R;gatory Commission

FROM: Richard W. Krimm
Assistant Associate Director
0ffice of Natural and Technological Eazards

SUBJECT: . Pindings oz the LILCO Tramsition Plan As Requested by
. the NRC as Part of NRC Licensing of the Shoreham

Nuclear Power Station

This is iz respomse to your June 1, 1983, memorandum iz which you izavoked
Section II.4 of the November 1, 1980, NRC/FEMA Memorandum of Understandiazg
by requesting the Federal Emergency Management Agency (FEMA) to provide
the Nuclear Regulatory Commission (NRC) with findingr and determinations
as to whether the LILCO-County plan and/or the izterim plans for the
Shoreham Nuclear Statiocn are aieguate and capable of implementation. As
a result of a= Atomic Safety and Licensing Bozrd (ASLB) order, your

- subsequent memoranduzx of June 17, 1983, requested that FRMA provide
findings and determizations on the LIILCO Tranrition Plaz as a first
priority. This Plas, developed wholly by LILTO, proposes to use LILCO
personnel to carry out the offsite preparedness aspects of the plan (to
include the total directioz and comtrol fumction) iz the case of az
emergency izmvolving an accident at the Shoreham Nuclear Power Station.

Pirst, we would like to indicate how the review process for the LILCO
Transition Plan differed from the usual “350% approval process. As you
koow, under nmormal processing, the plan review is initiated by a2 formal
request by the Governor of the State in which the muclear facility is
- located, after he/she has received and analyzed plans submitted by the

local govermrents iz the emergency plamning zope surrounding the

facility., The reguest includes the State plaz which is site-specific to
the applicable power facility, appropriate local plans and a statement

by the Governor that the State plan, together with the local plazns, are
adequate to protect public bealth and safety of the citizens living

within the emergency plaaning zones for the nuclear power zacilities
included iz the submission by providing reasonmable assuraace that appropriate
protective measures ca= and will be takez iz the eveat of a radioclogical
emergency for the site. The FEMA processizg of a Govermor's submittal
includes extensive review by the relevant Regionmal Assistance Committee
(RAC), a public meeting and most importantly, & drill or exercise, includizg
all appropriate govertzments, to test whether the plan can be implemented.
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Iz contrast to the process described above, the LILCO Transitios Plax was
submitted, without Suffolk County or New York State endorsement, directly
to FEMA Headquarters through the NRC for review under the terms of the
NRC/FEMA Memorandum of Understanding. Because the Plan was not submitted -
under 44 CFR 350, a RAC review was not undertakez. For this reasosz,
coupled with the fact that the NRC needed a FEMA finding within three
weeks, it was necessary to obtaiz the support of Argomne National Laboratories
to assist and perform a technical review of the plan against the 16
planning standards and criteria (4-P) listed in NUREG~0654/FEMA-REP-1,
Rev. 1. FEMA Headquarters, assisted by FEMA's Region II Regional Director
and staff, directed this technical review.

FEMA finds thut the LILCO Tramsition Plan has 34 inadequacies iz terms
of NUREG-0654/FEMA-REP-1, Rev. 1. Our analysis relating these inadequacies
o the various criteria is attached.

There are two preconditions, identified below, that need to be met for a
FEMA finding as to whether the plan is capable of being implemented and
whether LILCO has the ability to implement the plaz. ‘

(1) A determination of whether LIICO has the appropriate legal
authority 'toc assume management and implementatior of az offsite
emergancy response plas.

(2) A demonmstratioz through a full-scale exercise that LILCO has the
ability to implement an coffsite plan that has beex found to

h &‘qut‘o

FEMA will contimme to review the other plans associated with your Jume 1
Tequest iz anticipation that the ASIE will require FEMA findings oz these

plans at a later date.

Artachment
As Stated



. . EXHIBIT 4

Federal Emergency Management Agency
Washingion, D.C. 20472

-

August 29, 1983

Mr. William J. Dircks

Ixecutive Director for Operatioxs
U.S. Nuclear Regulatory Commissioa
Washiagtoa, D.C. 20535

Dear Mr. Dircks:

This is in response tO your. July 22, 1983, letter requesting the Federal
Emergency Masagement Agency (FEMA) to provide additional {aformation
conceraing our report to the Nuclear Regulatory Commission (NRC)
of Juse 23, 1983, entitled “Findings oo the LILCO Transition Plad as
requested by the NRC as Part of NRC Licensing of the Shoreham Nuclear
Power Station.”
)
Generally, for any son-goveramental plan submirted to us for review, our positica

will be:

l. The plas could be considered adequate, if there are DO deficiencies
when the plan is reviewed against the NUREG-0654 /FEMA-REP-1 standards.

2. The plan could be implemeated, if the orgazizatio2 or perscas
required to implement placaed actioas have the authority to do BO.

3, FEMA, iz its advisory role to NRC, could make 2 £4nding that
there is reasonable assuradce that offsite preparedness is adequate,
if 8 full scale exercise demolstrates that, with the authority and .
resources, the plan can be carried out effectively.

Specifically with respect tO our Jupe 23 report:

o I1f the NRC requests, we will review the revised LILCO Traasitioz
Plan sgainst the standards and criteria in NUREG-0654/FEMA-REP-1,
and if we find that the 34 previously identified deficiencies are

corrected, we could certify to the adequacy of the plaa. -

o 1f LILCO is given the authority to perform respoase roles
of Suffolk Counmty persosznel, asd there is an exercise 12 which
this is demonstrated, FEMA, 4¢a its advisory role to the NRC,
c0u{d_rzke » findiag that offsite preparedness is adeguate to prorect
the public living in the vicinity of the Shoreham plant.

With regard to the first point, because of the short time that NRC allowed

for the FEMA review of the LILCO Trassitios Plaz we had to modify our .
procedure and not use the Regional Assistadce Committee (RAC). If NRC K
requests a further review of the LILCO Plaz, and there is adeguate time, -
we would wast to use the services of the RAC.
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.
T also want to emphasize again that there is a real need to resclve the
igsue of LTLCO's legal authority to act in accocdance with the plan A
either in an exercise or during an actual emergency. This problem is
one that can be resolved by the State of New York.

FEMA's preference, in any case, is to gain the active participation of
State and local govermments in the emergency planning and preparedness
process related to Shoreham. Perhaps the diesel generator problexz at
Shoreham will provide more time for the State and Suffolk County to work
out the cffsite emergency preparedness proble=n.

Tnis should clarify TEMA's views. Please do not hesitate ©O contact me
4f I can be of further assistance.

v e
i

Jeffrey S. Bragg
Executive Deputy Director




