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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

-
Docket Nos. 50-

50-49

In the Matter of

HOUSTON LIGHTING AND POWER
COMPANY, ET AL.

(South Texas Project,
Units 1 and 2)
CCANP MOTION FOR RECONSIDERATION

_OF ASLB RULING OF JULY 14, 1983
ON CCANP MCTION FOR NEW CONTENTICN
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I. Introduction
On July 14, 1983, the Atomic Safety and Licensing Board in

this proceeding issued a Memorandum and Order refusing to certify
to the Commission CCANP's motion for a new contention which sought
a waiver of the Commission's rule on financial qualifications in
order to permit inquiry into the financial qualifications of the
Applicants.

The Board based its decision on the failure of CCANP to make a
prima facie showing that the application of the Commission's rule

eliminating financial qualifications review for certain electric

utilities would not serve the purpose for which the rule was adopted.

Memorandum and Order at 9-11.

For reasons stated hereinafter, CCANP contends that this decision

was made in error and moves that the Board reconsider the motion.

I11. Discussion
A. Basis for the Rule Change

The Staff asserts that the NRC chan
eneral reiationship between financial

ged the financial qualifications

review rule because it found no g
qualifications and safety. Contrary to the staff's position, the

d the general proposition that financial qualifications
" public Service Company of

7 NRC 1, 18 (1978).

Commission foun
can affect safety to be "unexceptionable.

New Hampshire (Seabrook Station, Units 1 and 2),

Although the Commission found this proposition to be generally
ted electric utility,

valid, it also found that, in the case of a regula

the relationship between safety and financial qualifications review is

"less compelling." Id. The Commissica cited three factors in support
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of its finding: the regulated status of electric utilities, the
utilities' self interest in safety, and the NRC's ongoing inspection
afforts. 1d. at 18-19., Based on these factors, the NRC distinguished
electric utilities from the general rule; it did not reject the
general rule that financial difficulties can affect safety.

of the three factors cited, the regulated status of electric
utilities was the primary basis of the Commission's finding. The
rule change was limited to applicants which are regulated utilities
or utilities which can set their own rates. His:orically, this
class of applicants has been able to make reasonable assurances
that they can obtain the funds necessary to carry out their
license obligations. Id. note 10. As a result, the Commission
found that extensive inquiry into their financial qualifications
revealed no significant new information and was therafore
unnecessary.

The Commission did not find that the self interest in safety
and NRC inspections common to all applicants would prevent financial
pressure from affecting safety. Instead, it found that the financial
pressures utility applicants foreseeably experience would not be
great enough to affect safety. Had the Commission found otherwise,
there would be no logical basis for limiting the exception from
financial qualifications review to electric utilities; if there was
no connection, there would be no need for financial qualifications
review of non-regulated utility applicants.

As the Atomic Safety and Licensing Board pointed out, the
basis of the Commission's findings is the "duty of state regulatory
bodies to approve such rates as are necessary to enable a regulated
utility to fulfill obligations imposed on it by the nuclear facility
licenses." Memorandum and Order at 9. The Commission recognized this
duty in the comment toO the rule ghange when it was proposed, 46
Fed. Reg. 41788 and cited the two United States Supreme Court
decisions which form the hasis of modarn rate regulation: Federal

Power Commission v. Hope Natural Gas Co., 320 U.5. 591 (1544) and

Bluefield Woter Works and Improvement Co. v. Public Service Coum'

of the State of West Virginia, 269 U.S. 679 (1923).

However, the principle established in these cases does not
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impoee an absolute duty on regulatory bodies co enable utilities to
fulfill all of their obligations. According to these cases, the
return allowed a public utility should be "adequate, under efficient

and economical management, to maintain and support its credit and

enable it to raise the money necessary for the proper discharge of
its public duties." Bluefield at 693 (emphasis added). Otherwise,
the rate is an unconstitutional taking of property without just
compensation. 1d. at 690.

Under this standard, a utility will only meet its obligations if
it is efficiently managed. Wasted expenditures do not contribute to
the used and useful value of the utility's equipment and are,
therefore, not properly included in its rate base. F.P.C. v.

Natural Cas Pipeline Co., 315 U.S. 390. As a result, a reasonable

rate may cause a poorly managed utility to operate without any net
revenue. Hope at 603. As a matter of constitutional law, it is
permissible to set a rate which will not permit a utility to fulfill
its obligations if the utility is poorly run.

Thus the presumption that underlies the Commission's rule
change - that regulated utilities will generally be able to meet
their licensing obligations - is based on the duty of state
regulatory bodies to provide such utilities adequate rate relief.

To the extent that a utility is mismanaged, no constitutional

duty to provide that relief exists. Therefore, the rule exempting
electric utilities from financial qualifications review fails

of its essential purpose when the electric utility involved is
mismanaged and the mismanagement is of such a degree that it

produces financial reversals which in turn cast doubt on the utility's
ability to fulfill its safety obligations.

B. Burden of Proof Necessary to Make a Prima Facie Case

10 C.F.R. Section 2.758 requires the party seeking a waiver
of a rule to make a prima facie case that the rule will fail of irts
essential purpose, This rule eliminated litigation of financial
qualifications for applicants whose ability to meet the reasonable
assurance standard is substantially unquestioned.

To make & prima facie case that the rule fzils of its essential

burpase. it must be shown that the applicanta'ability o make that
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showing %8s not subsiauciaily certain.

The party seeking a waiver need not prove that the applicant.
cannot meet the reasonable assurance standard; that is a question
for the hearing on the merits and the burden of proof is on the
applicants. 10 C.F.R. Section 2.732. Since the rule was predicated
on the absence of a substantial question, documentation of a
substantial question constitutes a prima facie showing that the
rule fails of its essential purpose.

C. The Facts of This Case

1. Actions of the Public Utility Commission of Texas
in its Memorandum and Order at 10, the Board states:

"Having reviewed the PUC Order, together with the portions
of the hearing examiner's report and PUC Commissioner's
comments which CCANP provided us, we find no indication that
the Texas PUC is not taking into account HL&P's revenue
requirements for successfully meeting the obligations of its
NRC licenses."

There is no indication, however, that the PUC is taking into
account "HL&P's revenue requirements for successfully meeting the
obligations of the NRC licenses." The PUC rate cases do not include
any specific information on how much the utility needs to meet NRC
licensing obligations. The PUC does not consider the safety aspects
of construction as a basis for deciding a rate request. In fact, the
PUC is preempted by federal law from involving itself in the safety
questions of construction or operation of a nuclear power plant.

There is no indication that the PUC considers NRC licensing
requirements in setting the penalties for HL&P nor that they ever
would. Nor is there any law which would provide the NRC enforcement
powers over a PUC that refused to allow a rate of return which the
NRC considered essential to the safe operation of a nuclear plant;
the NRC would only have the authority to order the plant shut down
for lack of adequate funds to safely operate.

The Commission could never have intended for state regulatory
bodies to argue with utilities over how much money the utility needed
to safely cparate a nuclear plant; the question is simply beyond the
purview of the PUC.

In its Memorandum and Order at 11, the Board states:

"When NRC changed its rules, it could not have contemplated
that any utility covered thereby would never have financial
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difficulties or that a State would ever deny a utility some
of the return it is seeking."

But the Commission explicitly provided for a waiver; the
Commission must have considered that there could be a peint at which
the financial difficulties or State regulatory action would create
a significant problem warranting inquiry.

This interpretation by the ASLB proves too much. It offers no
guidance on where the line is drawn regarding justification for a
waiver; in fact, the ASLB seems to suggest that because the Coumiolion
assumed the possibility of financial difficulties or a reduced rate
of return, any financial difficulties or reduction, no matter how
severe, were also considered.

At some point, the financial difficulties or amount of return
allowed should justify a waiver. The ruling by the Board leaves no
room for such a waiver.

When applied to this particular case, the Board's interpretation
is demonstrably too sweeping in its scope. The Public Utility Commission
did not merely differ with HL&P over the amount of a reasonable return.
The Commission found that 16.33% return on common equity would be
reasonable. Then the Commission penalized HL&P for poor management by
reducing the allowable return to 16.35%. See CCANP's Motion for New
Contention, Exhibit 1, page 2. In addition, the PUC found that $166
million d.ilars were spent imprudently on the Allen's Creek Nuclear
Project, disallowed amortization of that amount, and ordered all
tax savings associated with writing off the loss passed on to the
ratepayers. Id. at 5. As a result the actual return on common equity
for 1982 was 6.8%, even though the Commission found 16.85% to be
reasonable. Houston Indgstries Annual Report at 38. There is clearly
a prima facie case that,for 1982 at least,HL&P has less money than
it said it needed and less than the PUC agreed was reasonable and
necessary absent mismanagement.

In addition, the Commission indicated that HL&P's expenditures
on STNP would be carefully scrutinized, that imprudent expenditures
would not be included in HLSP's rate base.

Based on coaversaticns with an expert in the economics of nuclear
power plants, CCANP believes that as much as $700 million will

eventually prove to have been wasted on this project prior to 1982.
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Given that the plant ie 7-8 years behind schedule, is expected to

cost 6-7 times the original estimate, and has a record of incompetence
on the part of both the Applicants and their prime contractor, such

a figure is not unlikely. HL&P's share of this waste as a percentage
of ownership would be roughly $200 million. The question remains

open whether HL&P will be responsible only for its percentage or,

as managing partner, for the entire amount.

For HL&P to pay back such an amount or have its future return
reduced by such an amount will again place HL&P in a position where
its return is less than requested and less than the PUC would find
reasonable and necessary absent mismanagement.

What CCANP is suggesting in its motion for a new contention

and request for rule waiver is that there is a line between rate
rejuest reductions which are merely differences between the regulator
and the utility as to what constitutes a reasonable and necessary
return and rate request reductions resulting from mismanagement,
imprudence, or other non-financial considerations which reduce the
return below what the regulator would have otherwise considered
reasonable and necessary.

In the former type of case, reduction would not be cause for
a waiver of the financial qualifications review rule. The latter type
of reduction would lead to consideration of a waiver with the
potential size of the penalty & key factor in deciding whether a
waiver would be granted.

In the instant case, HL&P liability for mismanagement alone could
run to hundreds of millions of dollars in reduced return.

2. The Austin Law Suit
In its Memorandum and Order at 11, the Board states:

"even were Austin to succeed [in its litigation against HL&P],
we have not been shown that HL&P would be so adversely affected
that it could not fulfill icts NRC regulatory obligations."

CCANP disagrees that the initial motion did not show such an.
adverse effect. The CCANP motion at 9 indicates the potential loss
‘ should the partners file similar suits would "easily surpass $1.5
I billion and make HLSP completely responsible for raising the aoney
needad to finish STNP." The current esctimated ~ost of STVP is $5.495

Lillicn, Whether ir refunde to partners or in costs to complete STNP,
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HL&P would be responsible for that amount rather than its current
$1.7 billion share of the projected total. Furthermore, should
HL&P have to pay the partners a refund of $1.5 billion, that sum
would be more than six times HL&P's net earnings in the twelve
months ended April 30, 1982 - the year before the Allens Creek
loss. Such a judgmant would put the company into receivership.

In fact, from conversations with Austin attorneys, CCANP's best
judgment is that HL&P will go intc receivership rather than
permit the Austin law suit to zo to trial.

D. Propriety of Litigating Speculative Events in a Licensing
Yearing

In its Memorandum and Order, the Board states:

"As for the generally deteriorating financial condition of
the nuclear industry, to which CCANP refers as background to
it motion, the NRC explicitly referenced that condition when
it amended its rules."

Again, the Board position proves too much. At some point, the

national climate for nuclear investment would be so hostile to those
2 seeking such invesciment that a waiver would be justified. Again there

is no line drawn by the Board. Just because the Commission once

considered a general condition does not mean that condition could

not change sufficiently to warrant reconsideration. The national

financial conditions have deteriorated significantly since the

Commission adopted the rule; there is a qualitative difference

between those conditions at the time the rule was adopted and

those conditions today.

Recent events make this issue more than merely a background
{ssue. Two of the partners in STNP - the City of Austin and the City
Public Service Board of .San Antonio - are municipally owned utilities.
They seek investment capital in the municipal tax free bond market.

The default at WPPSS appears to have made $2.25 billion in
municipal tax free bonds worthless. See Exhibit 1 hereto. Even
further defaults could follow at WPPSS.

The municipal tax free market is primarily an individual investor
marke: dependent on the confidence of such investors. Id. at 82.

The primary attraction of the municipal tax free bonds was their
app2 rent risk free nature. WPPSS has camaged that perception,

creating potential difficulties for both municipal utilities in STNP.

R et S e A s e RS G S e
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Higher interest rates and/or no bidders are both possibilities for
their future bond issues. Even municipal governments can only
stand so much debt before they cannot pay their bills, e.g. New
Yerk and Cleveland.

The naticnal economic climate for STNP is in turmoil with all
signs pointing toward major deterioration.

1. HL&P Future Earnings

Licensing hearings are predictive in nature. Financial qualifications
review is especially uncertain because of the difficulty in predicting
with certainty the factors which may affect an applicant's ability to
meet its license obligations. However, the Commission held in
Seabrook that likely PUC action is a proper subject of litigation.
Seabrook at 20. Since the PUC is already on record as committed to
recouping expenditures caused by mismanagement and since CCANP will
be prepared to put on evidence as to the amount of such expenditures,
substantive litigation is appropriate.

From the PUC's treatment of any potential losses suffered by
HL&P in its litigation with Brown and Root, see CCANP Motion for
New Contention, Exhibit 1 at 5, item 4, it is clear that losses
suffered by HL&P in the Austin law suit and similar suits by the
partners will not be recoverable from the rate payers but instead
will reduce HL&P's revenues.

2. HL&P's Safety Record

The Commission stated that utilities have a self interest in
safety, which absent significant financial pressures, woull prevent
safety violations. However, prior to 1982, HL&P suffered no significant
financial pressures, other than a project over budget and behind
schedule. Yet its safety record was abysmal. A major breakdown in
the quality assurance program produced the largest fine in NRC history
up to that date and an Order to Show Cause threatening to shut down
all safety related corstruction.

HLsP's safety record to date indicates that ever absent the
significant financial pressures it is experiencing and will continue
to experience as the price of mismangement, it will not operate
STNP safely. Ever without PUC penalities or major law suit losses,

the rinancial pressures on HL&GP are severe. See Exhibit 2 hereto.
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Just as HL&P continued to pursue Allens Creek for years after it no
longer made economic sense, HL&P is refusing to consider cancellation
of even Unit 2 of STNP despite a recent report of the Department of
Energy that such a cancellation seemed appropriate and the opinion
expressed by financial advisors that Unit 2 should be cancelled.
See "Nuclear Plant Cancellations: Causes, Costs, and Consequences"
DOE/EIA-0392, April 1983 and Exhibit 2 at las: page bottom column 2.
Forced into a mntcivc construction program, HL&P is already over
extended in its demand for new infusions of capital.

3. NRC Inspection/Investigation

The Board recognizes that Region IV inspection efforts in the
past have been less than effective. Memorandum and Order at 12. But
the Board notes that reorganization and restructuring have taken
place, apparently indicating a belief that such reorganizakion and
restructuring has improved NRC performance. The Board also notes
that the NRC can call on other resources than Region 1V field office
personnel.

In response, CCANP calls the Board's attention to the Comanche
Peak proceeding, Dockets 50-445 and 50-446 in which the ASLB has
called into question the efficacy of NRC investigations. Exhibit
3 heretc is a copy of a recent ASLB Memorandum in the Comanche
Peak proceeding in which the ASLB demonstrates such a lack of
faith in the NRC's investigative abilitjes that the ASLB requests
the Stat: of Texas to conduct an investigation of inspector
intimidation at Comanche Peak.

Further there {s Exhibit 4 hereto, not yet filed in the
Comanche Peak proceeding by the intervenor, but soon to be filed.
This exhibit contains an even more recent document demonstrating
incompetence in a Region IV investigation. The exhibit includes
the relevant portion of the challenged investigation.

In this latter case, the availability of other NRC investigative
resources really is irrelevant. The national office will come in
under extraordinary circumstances, like the special investigation
which produced I4E 79-19. But for routine inspections/investigations,

. it would be fruitless to go running to Washington every time Region
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1V fails to perform.

I1I. Conclusion

The Commission exempted electric utility applicants from
financial qualifications review because it found them generally
to be financially qualified to safely build and operate nuclear
power plants. Although it relied principally on the role of state
regulatory boards in setting electric rates, it alvo cited the
utilities' self interest in safaty and the NRC's own inspection
and enforcement process as further justification for the change.

CCANP contends that HL&P will not receive sufficient rate support
to meet its safety obligations. CCANP contends further that HL&P's
safety record to date and the performance of the Region IV
Inspection and Enforcement office substantiate a concern that
financial reverses will lead to safety violations by HL&P at STNP.

CCANP contends that the possibility of large revenue deficiencies
caused by the national economic climate for nuclear investment, the
PUC of Texas, and litigation involving HL&P raise a substantial question
of fact regarding HL&P's ability to make a reasonable assurance that
{t can raise sufficient funds to meet its license obligations. Therefore,
CCANP prays that the Atomic Safety and Licensing Board certify CCANF's
motion to the Commission for determination.

In addition, CCANP amends its motion as to the timing of the
ASLB hearing on said contention. In its original motion, CCANP
proposed the financial qualifications contention be heard in the
expedited phase of this proceeding. CCANP Motion for New Contention
2 i

Upon reflection, CCANP believes that the conteation would be
more appropriately heard at the normal time for such licensing
hearings, i.e. in 1985 given the current schedule of the project.

The events of concern in this motion will have that much more
time to mature. The Board will thus be in a better position to
assess their potential impact on safe operation.

Respectfully submitted,
C%xf;aﬂw <¥u~L‘;

Lanny Sinkin
1. v Ccounsel for Intervenor,
B R 5V TP Citizens Concerned About Nuclear Power
2207 D Nueces .
Austin, Texas 78705
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| interest in the outcome, as do thousands

| York City missed a payment on $2.4 bil-

ashington Public Power Sup-
ply System, better known by
the satirie sobrigquet
“Whoops,” designed iis five puclear
power plants to withstand an earth-
quake. But as it turned out, wPPSS' am-
bitoss undertaking fell vicim to an
equally destructive though more prosaic
force: human error. Quite probably, only
one of these plants will ever generate
electricity. Two already have been aban-
doned. Yet WPPss has more than $8.3
billion in debt
That this is a blunder of epic propor
tion is clear. However, who must pay for
it and how much it will »nd up costiug
remains very much in doubt. Obwviously,
the stakes are high for wWppss—the larg-
est issuer of tax-exempt municipal bonds
ever—and the entire Pacific Northwest.
But the nation’s utility industry, and ev-
ery state or local government that hopes
to tap the bond market, also has a vital

of individual investors, most major in-
surance companies, and much of Wall
Street. Even the federal government,
through the Bonneville Power Adminis-
tration (BPA), has a major stake.

FIKANCIAL MELTDOWNM. The immediate
threat to all partes is that wppss will
default on $2.25 billion in bonds sold to
finance the two canceled plants (Nos. 4
and 5). This would easily be the biggest

municipal default in history, fully the
equal of the largest corporate defaults |
in legal complexity and the amount of |
investor money at stake. The financial®|
meltdown of WPPSS does not imperil the
pation's barking system, beccuse the
supply system has no bank loans. But it
does pose the gravest threat to the na-
tion's municipz] bond market since New

| ion in short-term notes in 1975.

A Whoops default could inflict more

| grievous damage than did New York

| nerabie w severe disraption
| pew-issue vo'ume 3 sounng whue the |

{

City's brush wath bankruptey. The \ax-
exempt mirket pow is much more ¥ur
becauce |

barks and insarance companies that tra- | “There is a curse
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of municipals have deserted. The market
is heavily dependent now on individual

investors (chart, page 82), many of |

whom took their first tentative step into
tax-exempt investing by buying Whoops
bonds—which initially were highly re-
garded by the credit rating agencies and
aggressively marketed by many of the
premier Wall Street brokers.

“This whole ‘Whoops affair has taught
us that the emperor has no clothes in the
meni market,” says Peter J. Schmitt, di-
rector of research at Prescott Ball &
Turben. In addition to graphically llumi-
pating the inherent hazards of an invest-
ment «till widely misperceived as risk-
free, as well as taxfree, the Whoops
debacle also calls into question the valid-
ity of basic techniques increasingly used
by many state and local governments o
finance major construction projects. In-
deed, a Whoops defauit would be widely
perceived as a court-sancuoned assault
on the contract itsalf—the definitive ele-
ment of any security.

e woeT PAY. On June 15 the Washing- |

ton Supreme Court released viilities in
that state from contracts they signed
with WPPsS obligating them to pay for
plants 4 and 5 even if they never are
completed. The decsion is “shocking, it
really is,” says Ryland E.D. Chase, a
veteran municipai bond consultant “It
just rips up contracts. In the case of
New York City, the city said, ‘We want

to pay, but we can't’ Here, it's a matter "

of, ‘We won't pay, period.’ "

Although so far the market has taken
wpPsS’s slide pretty much in stride,
many market watchers fear it eventually
will sour individual investors on all mu-
picipal bonds. That would drive up the
borrowing costs of all states and local-

ities and probably squeeze some of them

out of the market altogether at a time

when their need for outside financing is | B

| acute. “It is like ‘elling off the witch
| dostor and then waitng for the lightnin

deziares James A,
-hairman cf Lebenthal & Ce.

bolt o strike,”
f.ebenthal,
ng

over the mar-
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| sion—which followed a similar ruling by

unpredictable court proceedings. 1
“That would turn a disaster o a

| catastrophe,” warns Energy Secretary |

Donald Paul Hodel, who was chief ad- |
miniscrator of Bonneville at the time the |
two doomed plants were plann#d. None- |
theless, Hodel echoes the view of others |
in the Reagan Administration and Con- |
gress in arguing that the federal govern-
mert should not become invoived untl
the thicket of WPPSS litigation is cleared
away and & consensus view on how
resclve the crisis emerges in the North- |
west. “We cannot impose a soluton on a
barroom brawl" says Hodel

The Washington Supreme Court dec:

an Oregon court—probably dashed
WPPSS's last remaining hope of maintain-
ing solvency. Although “more political
than it should be, the ruling is “final
and fatal,” sighs Don C. Frisbee, chair
man of Pacific Power & Light Co., own-
er of a 10% share of No.5. "] don't see
how default can be avoided now.” Be

WHERE ‘WHOOPS’ IS KING:
THE BOOMING REALM
OF REVENUE BONDS
WEW 1SSUES OF

LONG-TERM
TAX-EXEMPT BONDS

U : - ,
w 7 n B T N
A BLLIONS OF DOLLARS

PAIA PUBLX SECURITHES ASSH

Despite the BPA's backing, prces of
bonds for plants 1, 2, and 3 plunged
after the state Supreme Court ruling.
Moody's suspended its rating on the

bonds on June 1 because of the deteno- |

| rating financial condition of Bonneville,
which sells the power output of federal
ly owned dams in the Northwest to ugl:
tes. Although the BPA has boosted its
rates 500% to 1,200% since 1979, its costs
are rising faster than revenues.

peavasve cMiLL Bonds for Nos. 4 and §

also nosedived and now are fetching |
bids of only about 20¢ on the doliar. The |

Whoops—and into other electric power
bonds, partcularly those backed by take-
or-pay contracts. Some analysts detect
an even more pervasive chill

“It has cast a pall over the entire mar-
ket,” says Philip Braverman, capial
markets analyst for Chase Manhattan
I Bank. During periods of climbing inter-

est rates, taxable government bond

cause the decision is based solely on a
state court's reading of the statutory
authority of its localities, it appears
doubtful that the U.S. Supreme Court
will agree to hear the case.

snicx soMesooy.’ Although the parrow-
ness of the decision probably will pre
vent it from setting a legal precedent
outside Washington, participants in trou-
bied projects everywhere can be expect-
ed to look for legal loopholes of their
own. “What the decision means ‘s that if
you are going to Ty to stick somebody |
for something under a take-or-pay con- |
tract, you better have explicit statutory ;

”

authority to do so,” says Joseph Bart-

lett, a
firm of Gaston Snow Beekman & Bogue.

Bonds for wPPss Nos. 1, 2, and 3 are
backed by take-or-pay contracts between
the supply system and a separate group
of Northwest utlities. Unlike Nos. 4 and
5, though, the participants have assigned
their share in the project o Bonneville,

which is responsible for meeting all obl- |

gations to creditors. The BPA will provide
the $150 million needed to finish No.2,
which is 98% complete. However, work
on No.1 (63% complete) was suspended
a year ago, and Bonneville is refusing t0

heip WPPSS obtain the bank credit Line it |

peeds for No.3, 74% complete.

partner in the Wall Street iaw. |

rates usually rise twice as fast as tax-
exempt rates. But since early May, tax-
exempt yields o= average are up a full
percentage point, while taxable rates
have risen only a half point, says Bra-
verman, adding that Whoops “was a ma-
jor contributing factor.”

The spike in rates could have been

tailed off recently from a record $17.5
billion pace dunng the first quarter.
Whoops was partly responsible for that,
‘ 00, as North Carolina Municipal Power

Agency No. 1 postponed a 3350 million

the wake of the court ruling. However,

HOW THE MUNI MARKET DEPENDS

ON THE IKDIVIDUAL INVESTOR

NET NEW FURCKASES
OF MUNICIPAL SECURITIES
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! most market watchers expect issuances
| to boom again soon. The long recession
| and limits on federal aid have crimped
| state and local revenues, while pressure
| o provide services keeps growing and
| roads, bridges, water systems, and other
| infrastructure keep detenorating.
| pusuc purpose’ The taxpayer revoit
that spread after passage of California’s
| Proposition 12 has left many states or
cities unwilling or unable to raise taxes.
It also has curbed the use of the general
| obligation bond, which is backed by the
| full taxing power of the issuer and
| hence is subject to voter approval That
leaves the revenue bond as many munick
palities’ only hope for raising capital.
| Revenue bonds are paid off from fees
1 collected from the users of the project
l
|
|
!

being financed.

The revenue bond has proven such a
flexible toc! that iocalities have adapted
it to increasingly diverse use—rapidiy

| expanding their definition of “public pur-

| pose” francing to encompass factones

carnage spilled over to the bonds of |
many other Pacific Northwest issuers— |
even those without direct involvement in |

even higher had new-issue voiume not |

offering rather than test the market in |

for private use, housing, pollution eon- '

COVER STCRY



s0 WPPSS Nos.4 and 5 were launched
| without the benefit of net billing

The task of simultaneously building
five stateuf-the-art plants at a time of
| rising interest rates and intensifying
| regulatory scrutiny of the nuclear indus-
try soon proved too much for WPPSS and
the small-town businessmen on its
board. WPPSS stepped up its bond sales
in a futile effort to keep pace with soar-
ing costs. Completion dates slipped, pub-
| lic opposition took root, and eventuaily
the raison d'etre for the plants evapo-
| rated as demand for electricity in the
| Northwest grew about 1% yearly—far
below the 7% that had been projected.
| Although some of wppss's failings
| were peculiarly its own, Wall Street was
intimately invoived every step of the |

Soon work was stopped on the two

| plants, never o resume.

Officials of other big joint-action agen-
cies downplay Whoops' significance.
“There will be a tendency w evaluate an
agency like ours more closely, but the
economics of joint owmership are sull

manager of Municipal Electric Authonty
of Georgia. Others in the industry, how-

| ever, suspect that the joint-actica agency

movement already has cresied.

wrres-HUNT. Municips! utilities in New
England and Texas are reevaluating
their participation in mammoth projects

joint-action agencies, municipalities

er at a lower price than if they had
contracted for it themseives. But some
got in over their heads. “Municipals
have to be careful to buy small chunks
they can handle,” says Phillip C. Otness,

| there,” says Donald L. Stokley, genera! |

| plagued by ballooning costs. Through |

issuers, says Jeffrey Alexopolous
tor of municipal research for T
Price Associates Inc., which unloa
Nos. 4 and 5 bonds in 197879. By -3
of 1577 three separate studies—
by the federa! governmeni and |
BPA—conciuded that low-<cost cor
ton measures could eliminate th:
for at least two Whoops planis. !
r, these reports received scant m
in early prospectuses

Following past calamities, |
Spiotto notes, “the municipal bong
ket has demanded that ther2 be
tive actish.” In the wake of W
municipalities will be pressur

| fuller financial disclosure. More

| hoped to obtain a secure suppiy of pow- |

wil be insured against default, w
ing out weaker issuers. ‘We don’

executive director of New England Pow- |
er Pool. “The next era of generation will |

t< smaller plants.”
Says Richard Freeman, a managing
director of the Tennessee Valley Author

ity: “The structure of WPPSS was so thin |

that any error in its predictions &i de-
mand or any cost overruns did not leave

| much margin for error. If you have any
| entity that is building five nuclear plants

arzd nocthung else, then you don't have a
firm situacon. A WPPSS default) is go

ing to cause the financial community t |
look very carefully at a=y plan for new |
capacity.”

Such scrutiny will not be limited to the

electric power sector, suggests John E.

|

EVEM AFTER ‘WHOOPS,’ THERE
ARE SOME SAFE MUNI BETS

Ithough “Whoops” is tam

the image of all manicipal b
strong issuers can still be found
tax-exempt market. Many analys
clude Texas, Virginia, North
and Missouri among the fiscally b
jest states and favor ! timore, (
ratl, Dallas, and San . :go amon
jor cites. Geographical proximi
Whoops has not hurt Portland,
wiuch is rated AAA. Even such
power agencies as [ntermountain
er, which has drastically cut its n
building program, and Municipal
tric Authority of Georgia rema
the buy lists of some analysts.

fwe should enhance a security [w
| surance] to the point where ill-2
| projects are brought to market,

Petersen, research director of the Munic
| ipal Finance Officers Assn. “A credit-

worthiness witch-hunt will be wvisited on
all of project finance,” especially pro}

| ects accomplished through special fi-
| nancing authorities not directly backed

| IMPOSE A SOLUTION ON A BARROOM BRAWL"

| way and kept the cash spigot wide open
| until beiated investor skepticism forced
| it closed. “They became captives of the
| mystique of the nuke,” WPPsS Chairman
Carl Halvorson has said of his fellow
| directors. “And they had unlimited mon-
ey. That was the worst of it."”

In March, 19581, WPPSS came (o market
with what turned out to be the final sale
of Nos. 4 and 5 bonds. The $200 million
offering was rated A-1 by Moody’s and
A+ by Standara & Poor's Corp-~=each
agency’s third-highest raung. Less than
three months later, wPPsS Managing Di-
i restor Robert Ferguson announced that |
| the supply system had reestimated the
tetal project’'s cost at $23.9 billion, up !
| from $18.9 tillion. He eallad { :
| toriam” on sonstruction

e ——

~y o

R smallind? ¢
of Nos. 4 and 5.

| faith placed in contract terms”

by taxing power, he says. “Whoops is
not going to bring the muni market to a
grinding halt, but it will cause a lot of
consternation about the apnropriateness
of tax<xempt financing.”

suUND FAITH. The proliferating use of mu-
nicipal bonds already is coming under
increasingly strident attack in Washing-
ton, D. C. For example, early in June the

tax-exempt industrial revenue bonds,
charging that they are often used %

John Butler, president of the do
insurer, Municipal Bond Insuranc
RUSTING REMINDERS. The rating ag

| stung by accusations that they

slow to react, will expand the

| staffs and plug icto computerize
| bases. Wall Street firms, too, W
| up their muni research staffs, m

which were set up only in recent
and take greater pains to insula

| from sales pressures. “Inevitably

tions arise where there is an

| conflict of interest between se
Treasury Dept asked Congress to enact ;
strict limits on the burgeoning use of

subsidize construction projets of ques- |

tionable public benefit. In addition, some
Wall Steeters fear the furor kicked up
by Whoops might lead to formal faderal

today is largely unregulated.
“There has been an awful lot of blind
" in
market generally ard icient stten-
on peid W tne ecenoric wiabiity of
projecty and ! condidon of

nsa

tho Snance
e JAaan

derwriting] clients and investors,
Howard Sitzer, municipal research
tor for Thomson McKinnon Seqg
Inc. “There is a need for auto
research that cannot be compro
Whoops will not be easily for
The courts »{ll be clogged with ity

il

| debris for years. And for what co
regulation of the mumi inarket, which |

decades, near Satsop and Ric

| Wash., two partially completed

the |

power plants will stand as rus
minders. The thought of spending

| er fortune to tear down what §

fortune to erect is more than any
bear at the moment.
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| the Snowbelt if electric service were unreli-

sweat in the dark.

able? HL&P offers two grim options—pay
up to four tmes as much for electricity, or

HL&P bases this choice on three assump- |
tons. The first is that the Houston area

| faces a serious shortage of electrical capac-

ity by the end of the decade. The second 1s
that quadrupling electric rates will have no

| effect on Houston's economic growth. The

third is that only HL&P can build the adds-

| tonal generating plants needed to slake |

Houston's lust for electricity. These
assumptions look reasonable. Accept them, |

| and an mescapablc conclusion follows—

consumers must pay for the additional ’
power plants, no matter how high the price. l
The fact is, however, that each of HL&P's |
assumptions should be questioned.
True, demand for electrical power is |
growing in Houston. Approximately 3000

| megawatts more electrical generating |

1

!
|
|
|

| answer depends on a complicated mix of |
| politics, economics and technology--and |

capacity will be needed by the end of the |
decade—a 29 percent increase over current
| Capacity. But there are those who say ;
| HL&P could deliver as imu b as two-thirds |
of the additionz! capacity without raising |
electric rates a single cent, and at no loss in |
comfort or reliability to any of its customers.
This may sound like the proverbial free |

| lunch, but it's not. How can it work? The |

{

| some say the solution may require rearrang- |

ing the way HL&P does business. Anyone |

| who thinks electric rates were a poiitical |

issue when Mark White ran for governor |
last year ain't seen nothing yet. The circus |

| is just starting, and HL&P will be in the

center ring. What is plain already is that the

|
|
| stakes are too high to let the issue simply |
| run its course. ]

Fusttmngsm..w.snotmnb‘ya
bunch of bicated and greed-crazed comic- ]

| opera capitalists with dollar signs on ther

| vests, nor (given the way electric utiity reg-
‘uhuonissezupin'rms)anm.&?be'
| considered mistranzged. It's simply a busi-

pess, maximiring profits within the con- |

| straints of the law. The company has made

some mistakes, but by and large consumers ;

| are responsible for most of the problems

HL&P now presents. Houston is built on |

| the avaiability of cheap energy, and inex-
| pensive electricity is the crucial link that has

held the aty’s boom-town growth together |

| jor five decades. For most of the past 101 |

| years, HL&P (since 1977

a subsidiary of

| Houston Industries, Incorporated) has pro- |
| vided reliable low-cost electric service to all

| that

comers in the area. Local electric bills are
mmch higher than the national 2verage, but |
is hecause Houstonians cornsume |
almost twice the nationa! average in elec- I
tricity—1149 idlowart hours here, com- |
parad with an average of 631 dlowatt howss
n the rest of the couniry. (A kilowatt (s one
tacusand watts; nunaing a hairdryer for an

| jool Warren Bammg @y executive editor cf Cite
| Magazine

|| San Diego: 10.49

28 July 1983

hour uses about one kilowatt hour of elec-
tncaity.) Although average monthly bills are
high here, HL&P's rates are still relatvely

| low, at last count only 5 percent above the

national average.

In exchange fo- providing service to its
customers, HL&P has enjoyed prutecton
from competition as a regulaied monopoly
i the most pro-utility climnate in the coun
try, growing to be the nation's fourth larg-
est investor-owned ytility in terms of sales.
Like its cousins in Texas, HL&P performed

better financially than most utilities in the |

U.S. This explains why so much of the
company's stock is held by banks, pension

| funds and other mstitutional investors.

However, you wouldn't know HL&P is in
relatively good financial shape from hearing

Comparison of Electric
Rates By Cities*
Cents per kilowatt hour:

New York City: 12.97
SSSSSSSSSSESS

i

SSSSSSSSSSS

Philadelphia: 8.92
SSSSSSSSS
Houston: 8.35
SSSSSSSSS
Chicago: 7.83
SSSSSSSS
Dallas: 6.80
$SSSSsS

Los Angeles: 6.73
SSSSSSS

Average rate: 7.91
HL&P rate 5% above average.

* For 12 months ended July 1982.

| northeast Texas,
| amount of capital it has invested Som $4
| billion to nearly $17 billion. It’s the bigges
| construction program planned by any majo

| Street analysts say, the company will
| 15 percent to 20 percent rate increases eact
| year for the rest of the decade. The com
| pany has said it'D ask regulators for

| money year after year untl it gets what §
| wants. The alternative, HLAP insists, i

| Houston's economy wrecked on the

its pleas for “rate relief.” Most utilites have
poor-mouthing down to a science, but
HL&P tells a different story to its stock-
holders, proudly maintaining tha’ even in
the troubled pust sever-] years, while cost
overruns piled at its nuclear construction
projects and its bond ratings have been

industry,” to quocte a company report.
Compensation for the HL&P's sxecutives
also has increased handsomely. Company
records show for examipie, that Don D, Jor-
dan was paid $106.967 in 1975 {or services
28 president and director of HL&P. In
1981, as presicent, director and chief exec
utive officer of HL&P and Houston Incdus-

tries, Jordan earmmed $280,983 in salan
and fees. Directors’ fees, salanes
bonuses for all company officers and
tors increased from $1,041,495 annually
$2.202,786. (All this in just five years.)
HL&P's investors have been relativ
pieased, but ratepavers have found little
cheer about in the last decarde—rates ha
quadrupied since 1972, diiven upwa:
mostly by escalating fuel costs. (The rate :
creases for the rest of this decade will res
from construction costs and inflation.)
“We have given up on building a systes
that can supply all Houston's need for e
micity,” savs HL&P spokesman Grah
Painter, “We're depending on a three-pa

| program t2 helr us il the needs we can

finance: conservatior, load managem
and cogeneration. Nevertheless, we're g
ing to have to raise a lot of money to financ|

|- consaruction we can't avoid, and that's go
| g to have to come from our ratepa
. and investors.”

HL&P does have nne of this part of

| country’s most aggressive programs fo

promoting conservation and “‘load manage

| ment.” And HL&P has begun cooperatin
| with industrial customers who generat

elactricity while producing heat no |

| used in industrial processes—'‘cogen

erators” in industry jargon (more abo
them later).
These programs are insignificant con

| pared with HL&P's construction program
| however. The Light Company says it

| have to spend an average of $1.34 billios
| per year untl 1991 to finance a two-um
| nuclear plant in south Texas and a pair o

two-unit coal-fired generating plants ig
increasing the to

udlity in the country. That's why, Wi

too awful to contempiate—brownouts

| of electrical insufficiency.

“That seems like an awful lot of mones
for construction, but we're holding it to the
minimum,” says Graham Painter. “Yo

| have to remember that electric rates went

up almost as fast in the 1970s.”
True, but so did rates all over the country

| In the 1980s, according to Leonard Hy
downgraded, “the dividend [;aid per share |
of stock] has grown at an average annual |
rate nearly double that of the clecric utility |

vice president and head of Memill Lvrich'sé
otility research group in New York, mos
utilines will be asking for rate increased

| averaging less than 10 percent. This means
| HL&P's rates will be increasing much fast
{ than the national average and electricali

costs here couid he ainong
the

the highest Ui
country by the end of the decade

| Which would mean the end of the chea

dectnical power that has fostered economi

| growth in Houaton.




But HL&P's opponents insist there sal

| qucial difference berween the projected

situation in the 1980s and what happened 0 |
| the 1970s. HL&P's rates will be rising |

much faster than the national average,
according to utility researchers. This
| means that Houston's atracuveness (0 new
business will be seriously damaged. And

| that's not the only possibie effect.
“That scenarnio for rate incr=ases would

The newly activist regulatory agencies of
the city of Houston and the state of Texas
are beginning to agree with Steffes—one
way or another, they're not going to sit sall
while such a spiral gains momentum. They
are focusing o what they believe are flaws
o HL&P's second assumption—that the

How-ton area is facing a severe shortage of

| electrical capacity by the end of this decade.

| make it difficult, if act impossible, for many |

merchants to keep their stores open,” says

Maurice J. Aresty, president of the Reai |
| Committee on Rats-Making Policies, which
| “Eaergy costs already approximate oc- |

Merchants' Association of Houston.

cupancy costs for a lot of retailers here.”

Energy consultant Albert Smith, pres: |
dent of Power Systems Engineering, Incor- |

| porated, a major Houston
that effects of a precipitous rise in electnc
| rates, unmatched by similar increascs
eisewhere, would be disastrous. “'If electric
nmgoupubstnpredicmd.myof
HL&P's large industrial customers would
be forced to cut back on thewr consumpten

or even shut down and move elsewhere,” | veterans

says Smith. “HL&P gets over 30 percent of

| its revenue from big industrial clients.
k That's the class of service most susceptbie
l to curtailment.”

, Take a big chemica! plant manufacturing
| chiorine on the coast as an example. Smith
| suggests that, like most of the chemical
'loompmiam:hem_:hismnuizm
|
!
|
l

has Gacilities in several other states. If elec-
wic rates start rising significantly faster
here than elsewhere, the company won't
have any choice but to move IS ckl
production to another facllity.
“A cutback by a substantial number of
HL&P's industrial customers would be 2
| catastrophe,” says Smith. “HL&P would
| have to raise rates for residential cono-
sumers even higher to take up the slack.
Then what's called the 'consumpton spiral’
starts—rising prices force customers to cut
| back on usage, and that triggers another
price increase, as HL&P's costs have to be
spread over fewer iilowatt hours sold, Tig-

-—a
Vi

gering more conservanon. \t's one of the |

| worst possible scenanos for a utlity.”
Other analysts agree. Dale W. Steffes of

| the Houston-based Planning and Forecast-

| g Consultants, whose predictions of slow

firm, predicts |

|

1
|
|

|

|
1
|
|
|
|
\

}
%
l
{

!
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| in rate cases before the PUC.

| electrical demand and sagging oil prices |

| have proved among the most reliable in the

country, says that electric rates in Houston |
have already reached what econormusts call |

“price elasticity”’—the point at which peo-

ple cut back on consumpton to avoid higher |

| bills. This means, Stees says, the downe

| ward conservation spiral already bas ;
| HL&P's management. The HL&P toard,

| begun.
| “Consumers alrezdy are cutting back
prices are too high,"” Steéfes says. “Thers's

no law that can force consumers to con- |
sume. If you overestimate demand and |

| therefcre overbuild. vou increase Costs per

unit, driving LonsuMPHuon QUW G TRVLE. DL,

| i you make the iesser mestake of underesti- |

matrg, you at least keep unit CoSS down.”

“Houston City Councll has the responsi-
bility of looking out for the economic well-
being of the aty,” says Councilmember
George Greanias, head of that body’s Select |

is studying ways to make HL& s manage-
ment more eificient. “That doesn’t mean
weoppoumryratemcwcorwedon't
think HL&P shouid build any new generat-
ing plants. It does mean we have to evaluate
mmtareﬁﬂytomakemats,
necessary and bemeficial to the locai
economy, and there is no lower-Cost way of i
meeting growth in demand.” ;
The city has beefed up its regulatory
worldorce in the past year, adding several

of the state public utility commus- "

|

If electric rates |
goup as fastas |
predicted, many |
large industrial |
customers would be

| recover from funds spent on

Texas project by an unspecd
Most strikingly, Rollins
HL&P allowed any service ini

(brownouts) in the future, the bg

ges]

| consider “decertifying”’ part @

service area—handing its custom
other utilites.
HL&P, after taking a couple

| catch its corporate breath.
| rebuttal to Rollins’ remarks an
| the PUC ruling to a state distnd

Since then, if anything, thing
ten worse for HL&P at the P
and the other Clements holdo

| signed and were replaced by pe
| much different philusophy of ug

tion. New PUC chairman Alan

| example, says the former mem

board spent too much ame pros
tes when they should have bes
out for the interests of consur

| right, Erwin says, was castgate
| December.

Erwin says he doesn't think
ing a real shortage of electng
“1"ll grant that demand is nsing
ton area. But that doesn't

| shortage, except if you exciude

utility in the region from co

fact, HL&P is surrounded by ©
ties—there's over-capacity in
shortage. Of course, HL&P
build more faciliies, but that d

| we should automatically okay e
| quest and construction project.

| tinly a mistake to treat eaf

forced to cut back | sascee”

or shut down and
move elsewhere.

" |
sion to its staff. If the reforms recom- |
mended by Greanias had become state law, |
the city could have become a significant "
force in setting HL&P's rates. But under
current state statutes the real regulatory |

| power rests with the three-member Texas |
| will be available for HL&P t

Public Utility Commission. So, untl the law
changes, Houston is just another intervener !

The PUC has had an interesting history, |
and it promises considerable entertainment |
in the near future. In December of 1982, H.
Moak Rollins, a Clements appointee under

whose chairmanship the PUC had retained ‘
its reputation as one of the most pro-utlity |
regulatory bodies in the country, startied |

just about everybody by denouncing

according to Rollins, was dominated by "in-
siders.” and he 3aid none of its members
had ary “credibility” on Wall Stoeet. He
charged that HLAP had misnanaged the
Soath Texas and Allen's Creek nuclear
orojects, and he ordered that the company’s
eunings be cut by half ¢ percent. He “hreat-

sned to vt the amount the comiany could

30 Julv 1983

Estimates of growth in g
capacity for each of the state’

| fle at the PUC, appear to sup
| contention. They indicate oth"

ities in the state could sell Hi
hundred megawatts of power,
waste, well nto the 1990s. 58
tes, connected with vast
pools in surrounding states, sq
terconnectad with HL&P and
utilices, PUC staffers say.
several hundred more megav

“There probably are mot

| megawatts of unused power

HL&P to purchase,” says
could subtract billions of d

| struction from what HL&P

rate increases for consum

there were legal problems w
power from utilities opera
states, but it looks as though
resolved. Even if the protie
solved, though, we would !

| them agains: possible advarg
| payers, such as avoiding u
| struction. We certainly wij

1
i

s )onm
wWLaSs

HIL.&P and otner u wi
cuest for constructon fup
availahie opuon for ser
tomers. we won !

“o

+ b
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Exhibit 3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before Administrative Judges:
Peter B. Bloch, Chairman
Dr. Kenneth A. McCollom
Dr, Walter H. Jordan

Docket Nos. 50-445
In the Matter of 50-446

TEXAS UTILITIES GENERATING COMPANY, et al, (Aoplication for
Operating License)
(Comanche Peak Steam Electric Station,
Units 1 and 2) _July 6, 1983

MEMORANDUM
(Response to Commission Order of June 30, 1983)

On June 30, 1983, the Nuclear Regulatory Commission issued
CLI-83-18, which contained some questions for this Board to answer

within ten days. This Memorandum is our response.

[. Identity of Interviewees
This Board will not pursue any questions concerning the identity of
people interviewed ‘or the preparation of Staff Exhibit 19¢ or the

nature of the participation of individuals in that Exhibit.

[I. Tentative Schedule on Atchison-Related Matters

By separate order of today's date, this Board has determined that a
recent decision of the Secretary of Labor concerning the dismissal of
Charles A. Atchison is entitled to collateral estoppel effect in this
proceeding. This establishes that one individual was discharged by
applicant for reporting quality control deficiencies.

We beiieve that pursuit of the implications of the Secretary of

lLabor's decision requires us to inquire further into whether or not



To this point, the Commission's staff (staff) nas never focused an
investigation on this precise point. The Atchison investigation focused
on the firing of that one individual. The Construction Assessment Team
focused on the paper records of non-conformances and never conducted any
evidentiary investigation of this point.

There are several ways to make our record more complete. One would
be to ask the staff to present more evidence. [n one respect, we
consider this to be an appropriate way to proceed and have asked the .
staff to pursue this matter durin~ yesterday's on-the-record telephone
conference among the parties. e have suggested to the staff that it
conduct a limited number (about five) of confidential interviews with
non-supervisor guality assurance inspectors or craft personnel in order
to determine whether thére has been a practice of discouraging
non-conformance reports. Staff counsel has expressed a willingness to
initiate such an inquiry; and staff will inform the Board Dby July 8
concerning whether this investigation will go forward.

With respect to witnesses previously interviewed by the staff, we
think that the inconclusive nature of the previous staff investigation
requires us to ask that some other mechanism be used to complete our
record. The adequacy and reliability of this particular investigation

was questioned by this Board. See Notice of Resumed Evidentiary Hear-

ing, March 4, 1983 at 4-6. Subsequently, this Board has not pursued
this publicly-raised question cf staff performance. Although it does
not now seem tn the Boarc necessary to inquire further into the perfor-
mance of the investigative team, we do not think it appropriate to rely

entirely on staft to present firther evidence to us from witnesses it



of the parties may attend), decide that there is no evidence for it to
present. I[f so, it may file a statement seven days in advance of the
scheduled evidentiary hearing, stating that it has no evidence to
present and attaching affidavits of the witnesses in support of its
position,

Although the applicant has objected to these procedures, Staff,

CASE and the State of Texas have not objected.

III. Additional Matters

As part of our review of questions raised in this proceeding prior
to the appointment of the new Board chairman, we have ascertained, as a
preliminary conclusion, that there are two open matters having to do
with welding. These matters include weave-welding, which is not prohib-
ited unless transverse oscillation exceeds code standards, and down-hill
welding, which also is acceptable in some applications. With respect to
weave welding, there is an allegation that it had occurred. Applicant's
explanation appears to be incomplete because it rests on: (1) a sfate-
ment that some transverse oscillation is permitted, and (2) a statement
that some weave welding has been reported on non-conformance reports.
There apparently was no attempt to investigate further to ascertain
whether there may be a real problem that has not come to management's
attention. (See Tr. B8635-8639.) Similarly, applicant's response on
déwn-hil? welding is that it is permitted in root-and-cover pass welds.
Apparently, applicant assumes that those are the only welds that the
person making the allegaticn could have any knewledge of. But the

recorc does not show the scope of the alleger's knowledge, nor does it



Exhibit 4—

AFFIDAVIT OF LARRY V. WITT

0

Please state your name and address for the record.

A: My name is Larry V. Witt. I live at P. O. Box 278, Glen
Rose, Texas 76043,

Q: Have you reviewed a copy of Investigation Report 50-445/83-03,
50-446/83-01, which was prepared by the Nuclear Regulatory Commission
(NRC) regarding allegations made by Arvil Dillingham, Jr. ("J.R.")?
Yes, I have.

Q: We call your attention to page 9 of Appendix B of that Report,
item 7(a), which states:

»Mr, Dillingham apparently stated when intereviewed by the
writer of the article that rejected aggregate was mixed with
concrete that was subsequently poured to form the base for

the nuclear reactor. The article stated that a larry witt

was the BsR equipment operator who had apparent first hand
knowledge of the matter. The article also stated that Mr. Witt
could not be reached for comment."”

Are you familiar with the article mentioned in the report?

A: Yes, I read the article in the paper.

Q: Are you the Larry Witt mentioned in that article and in the
NRC investigation report?

A

Q: Please read the portion of the investigation report beginning
on page 10, about the middle of the page, the sentence which begins
"The above memorandum indicates that a number of other people were
interviewed by the B&R investigative group, one of whom was Mr. Witt"
through the end of that paragraph.

Please comment on that portion of that paragraph.

A: The material was actually rejected gravel and perhaps rejected
sand (I am not certain about the sand). Regarding the scales, the
wires were pulled leading to the scale head for the ice bin (instead
of leaning on the wires as stated in the report!.

Q: The report states that the "B&R memorandum indicates that the

-+

-

Yes, I am.

investigation relative to use of rejected aggregate was apparently par-
tially substantiated but of no concern in that the aggregated pile, rather
than actually being unacceptable, simply had not peen tested prior to

use as required." Do Yyou agree with that statement? -



Q: Do you know where the concrete which contained this reject
material was used?

A: No. It could have been used anywhere. But 1 do know that
a lot of times it was for Q pours.

Q: Please read the portion of the report on page ll, last par
beginning with the first sentence "Regarding the above summarized a
tion (a) . . ." through the sentence "It should be noted that only
B&R investigative group has been able to estéblish contact with Mr.
all others have apparently failed."

: Have you ever been contacted by the SRIC (Senior Resident
Inspector-Construction, R. G. Taylor)? .

A: No.
Q: 1Is it true that you are no longer an employee at CPSES?
A: Yes. .

Q: 1Is it true that you have relocated from the Glen Rose, Tex
area to another state?

A: No. We do have a field office in Hobart, Oklahoma. But I
still live in Glen Rose, Texas, and my business is still listed as
Witt Energy Resources, Inc., in Glen Rose, Texas. Many of the peop
at the plant with Brown & Root, including Doug Frankum, B&R Project
Manager, know me and know that I am still in Glen Rose.

Q: To your knowledge, have any attempts been made to contact
by phone at the office in Hobart, Oklahoma, or in Glen Rose, Texas?

A: Not to my knowledge, and I believe someone would have paﬁ
this information along to me.

Q: Did you ever sign for a registered letter, receipt reques
from the NRC Region IV office?

A: No, I did not.

9: To your knowledge, did anyoune affiliated with your busine
either in Hobart, Cklahoma, or in Glen Rose, Texas, sign for such
registered letter?

A: YNot to my knowledge, and as I stated before, I believe so
werld have passed this informaticn along tc me. No ona I have ask
about it knew anything about such a registered letter.

Q: How did you first become aware of the NRC investigation r

about this matter?




1 have read the foregoing __ 4 -page affidavit, which was prepared under
my personal direction, and it is true and correct to the best of my knowledge
and belief. '

The foregoing affidavit was prepared under my personal direction, and
the thoughts and words expressed therein are my own thoughts and words (with
the exception of minor grammatical changes, either to correct spelling or
to clarify what 1 meant, which did not change the intent of my thoughts).

Where questions were posed, they were posed by CASE.

) A

‘Lawky V. Witt
Date: __june 27, 1983
STATE OF TEXAS
On this, the 23rd day of _ June , 1983, personally appeared
Larry V. Witt , known to me to be the person whose name

is subscribed to the foregoing instrument, and acknowledged to me that he
executed the same for the purposes therein expressed.

Subscribed and sworn before me on the 23rd day of June , 1983.

Notary Pub;ic in and ;or the State of Texas

My Commission Expires: YO0 S /T
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by the B&R investigation. Both of the substantieted allegations were
found by the investigators to have been adequately documented and that
corrective measures had been taken or were in progress.

In a separate memorandum dated December 10, 1982, one of the TUGCO
investigators documented a phone call from Mr. 0il1lingham in which

Mr. Dillingham apparently made yet additional allegations. One of these
allegations regarded welding done by an uncertified welder on the turbine
generator pedestal (by implication). Mr. Dillingham alsu apparentiy furt
mentioned Mr. Witt who was supposed Lo know about a senscr that had iroka
off and was buried in the main dam. Also, Mr. Witt was alleged to have
personally ariven 2 front loader that returned dry and lumpy cement that
had been rejected to the bin, that this cement had been subsequently

used in the reactor core, and that this was why the cracks happened. The
writer of the memorandum stated that he had encourged Mr. Dillingham to
take his concerns to the NRC. Mr, Dillingham in turn was reported as

saying that he had intended on going to the nuwspapers and Congress
instead.

It appears that Mr. Dillingham carried out his above statec intention in
that the above refererced newspacer article has app2ared and to the best
SRIC's knowledge, Mr. Dillin¢-am has made no centact with any component o
the NRC. NRC Region IV dete'~‘nec that the allegations in the news
article should be investigateu hut that those made in the Feehan letter
and in the telephone conversaticn with TUTZ0 should not. This decision
was based on the premise that Mr. Dillingham has had his earlier concerns
satisfied except for those appearing in the article.

Regarding the above summarized allegation (&), the SRIC established that
Mr. Witt was no longer an employee at CPSES and further established that
he had relocated from the Glen Rose, Texas, area to another state. NRC
Region IV personnel made several attempts to contact Mr. Witt by telephon
at his new address, to no avail. A registered letter, receipt requested,
was then sent to Mr. Witt requesting that he contact Region IV as soon as
possible. Receipt of the letter was acknowledged but as of this date,
Mr. Wittt has not contacted the region. It appears that Mr. Witt does not
intend to assist the NRC in investigating allegaticns attributed to him.
It should be noted that only the &R investigative group has been able

to establish contact with Mr. Witt; all others have apparently failed.
Regarding summarized allegaticn (c), the SRIC, with assistance of another
Region IV inspector, was able tc establish that the underwater lighting
standards were fabricated in such a manner as to l12ave drilling chips
inside and had not been removed. It was also established that the
lighting standards were fabricated completcly outside the licensee's

QA program which included various welding operations. There are no
records of inspection or of the welders involved or of the weld
procedures utilized. Review of the design arawings do not reflect that
the A/E considered the lighting stancards to be within the QA scope, yet
should the standards physically fail during ine seismic event, fuel could
te damaged. Given the possibility of failure, the standards shou 'd have
been classified-as Seismic Category ‘I (licensee’'s FSAR definition for
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