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LICENSEE'S COMMENTS ON ADO MIMOKANDTM
DATED JULY 15, 19¢3

- — o ———— " —— ——

on July 15, 1983, the Executive Director for Opera-
tions transmitted to the Commission a memorandum describing
the Staff's proposals to implewent the Commission's guidarnce
of June 28, 1983, on the Staff's completion of the TMI-1l re-
start review. The memorandum informs the Commission that
completion of the Staff review, including an ultimate Staff
position on management integrity "realistically appears to
the staff to be many months away" and that "a Commission de-
cision on restart in September does not appear realistic to
the staff if the Commission intends to have a staff position
on managem=nt integrity prior to that Commission decision".

The memorandum further includes a Staff proposal "that the
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Commission should give serious consideration to whether an
evidentiary hearing on management competence and integrity
should be held prior to the restart of TMI-1." We discuss
below both the matter of the Staff's review scheduls and

propesal for further hearingys.

Staff Review Schedule

I* 15 clear from the ‘vly 15 memorandum that the
critical patvh itea in the Staff'e schadnlie is the Stafé's
review of the Bsw litigatior 4do-~umante, Ti.g is the cnly
item for which the Staff even azttempts ar explznation of
the "many months" required for completion of its review.
The Staff gave no reason why the Staff review of other
"open items" cannot be completed prior to September con-
sistent with the Commission's June 28 instruction that the
Commission "continues to place a high priority on complet-
ing its TMI-1l immediate effectiveness restart review as
early as practicable." Further, except for noting with re-
spect to the Hartman allegations that the grand jury pro-
ceeding "conceivably" may place constraints and cause delay
in OI's investigation, the Staff gave no indication that
its review of the other open items might be delayed by on-

going OI investigations which will serve as inputs to the

Staff review. Shortly after the July 15 memorandum, however,




Staff c..nsel forwarded to the Appeal Board a report, dated
July 21, 1983, on the status of its TMI-1 restart review.

In that report the 3taff has provided estimated dates for
the ~ompletion of OI inves:igations relating to several
Staff open tems which are tetally incoasistent with the re-
view schedule presented by the Staff at its aceting witn the
Coamissicr on June 21, 1582, and which wvoulid iaceed account
for many morths of d2iay in completion cf the Staff's review.
'he status report gives no erplanarion or justlficatinn of
the rew OI investigation screcales, and in Licens=2e's view
ti.e schedules are wholly inconsistent w.th the priocrity
placed by the Comnission on senplietira its IMI-1 immediate
effectiveness restart review.

As to the B&W litigation documents, the Staff has
to date identified only a single item (the so-called Book
memorandum) which it thought might have a bearing on manage-
ment integrity and with respect to which it requested an OI
investigation. That investigation is complete and the matter
in question turned out to be of no consequence.l/

The Staff estimate of "many months" to complete its
review simply assumes, without explanation, that there will
be other items requiring investigation and evaluation. No
basis for this assumption is stated. 1In fact the July 15

memorandum simply refers loosely and without definition to

1/ See Board Notification 83-71A, dated June 27, 1983, and
its attachments.



"possible integrity issues" raised by the document review
and to an evaluation of their impact "if any" on the
integrity of TMI-1l individuals. It ignores the fact that
a previous review of the B&W litigation documents, includ-
ing exhibits and depositions intrcduced in the trial, by
the Stello team produced no new infrrmatinn of gubstance.

Even if the Staff assumption proves tc ue correct,
howevi -, and there are other items in the B&W litigation
documents which reguire Staff attention, it ives not fcllow
that a restart decision need awa.t completion of the Staff's
irvestigations and evaluations. The July .15 memcrardum
pronises taat "the inteurity issues re¢sulting froam the GPU
v. B&W record review can be identified by September. 1983."
The Commission has already Jdirected the Staff in its June 28
memorandum to report to the Commission any significant in-
formation identified during the review as soon as it is
identified. The Commission should insist that the Staff
comply with its instruction in order that the Commission
itself may judge whether the matter is of sufficient import-
ance to justify a delay in restart pending further Staff
investigation.

In Licensee's view the Commission has already been
remiss in not insisting on more information frcm the Staff
about the Staff's "open items" and the basis for the Staff's

conclusion that it has now become necessary fo- the Staff to



revalidate its position on the issue of management integrity.

As matters now stand, not only is Licensee left in the dark
as to any new material facts which in the Staff's view may
justify a delay in the restart decision, but so is the Com-
mission. The Commuission shou'd no longer :olerate the gper-
petuation ¢of a gituaticn in which the Staff has as & practical
macter stymied a Commissicon dec.s3ion on res*art without iden-
tifying to the Commissicn or to the parties any factual basis

for this resul+.

Propocsed Hearing

The July 15 memorandum concludes with a gratvitous
suggestion, unrelated to Staff implementation of the Commis-
sion's June 28 memorandum, that "the Staff believes that the
Commission should give serious consideration to whether an
evidentiary hearing on management competence and integrity
should be held prior to the restart of TMI-1l." The sole

reasons given by the Staff for its proposal are:

l. The Staff's ultimate position on management
integrity will be the subject of substantial
criticism by one or more of the parties to
the restart proceeding and that a request for

a hearing on management integrity is likely:;



2. There are already pending before the Appeal
Board three motions to reopen the manage-

ment/cheating record;

3. "The controversial nature of the subject of
nanagement i1ntegrity and the lack of any
precise standards for judging the iitegrity

of individuals and institutiocons;

4. A decision now to hold a further evidentiary
hearing on management competence and integ-

rity "may well expedite the inevitablie."

As to the Staff's first two reasons, the fact thet
one or more parties to the restart proceeding may request
or have requested a further hearing is hardly dispositive
of the guestion as to whether such a hearing is necessary
or even appropriate. As to the Staff's third reason, the
inherently controversial nature of the subject of manage-
ment integrity and the lack of precise standards for judging
integrity are not a sound reason for holding additional
hearings. Hearings can be appropriate in circumstances
where complicated factual questions are in dispute (which
the Staff does not assert to be the case here), but they are
not a proper mechanism to enable the Commission to formulate

its standards on management integrity. The Staff's final



suggestion that a decision now to hold a hearing may "expe-
dite the inevitable" would simply have the Commission prejudge
the guestion of further hearings without establishing any
need for the hearing, at the coct of extensive delay ir the
restart of TMI-1l. Agaia, the Staff has failed to identify
any material informaticn which would justify either reopeninag
the restart hearing or delaying a restart decision.

The Staf® s well! aware of the sesvere burder which
NRC case law places on any party desiring to recpen a hearing
and the established criteria on which decisicons to reopen
should be based. 7The Staff has in fact in its responses
before the Appeal Board to motions to reopen the record urged
these criteria upon the Appeal Board. It offers no explana-
tion of why diflerent criteria should be applied by the Com-

mission.

Respectfully submitted,

SHAW, PITTMAN, POTTS & TROWBRIDGE
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orge F. Trowbrldge, ».4Q.
Ernest I.. Blake, Jr., P.C.

Dated: July 27, 1983
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