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ARIZONA PUBLIC SERVICE COMPANY,
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MEMORANDUM IN SUPPORT OF
WEST VALLEY AGRICULTURAL PROTECTION COUNCIL, INC.'S
MOTION SEEKING A STAY

West Valley Agricultural Protection Council, Inc.
("West Valley") files this motion for a stay that is necessary
to protect the integrity of the prccess established by the
National Environmental Policy Act ("NEPA"), 42 U.S.C. 4321 et
seq.

On July 11, 1983, the Atcmic Safsty and Licensing
Board ("Board") assigned to the above-captioned matter rejected
West Valley's motion that the Board declare the NEPA statements
in this matter inadequate because of their failure to address
an issue--salt drift deposition--that the Board itself had
previously described as “"both significant and a serious
environmental issue" on which the record was "sparse." The
Board based its decision on, among other things, an argument
that an inadequate NEPA statement could be cured at a hearing.
Such a decision strikes at the very integrity of the NEPA
process. Taken to its logical conclusion, it implies that an
agency never has to prepare a NEPA statement if it plans to
hold a hearing on the issue. That position finds no support in
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The consequence of the Board's decision is clear
irreparable injury to the Plaintiff. The NEPA process is
designed to insure that decision makers make intelligent and
informed decisions. It requires careful impartial analysis by
the NRC staff of environmental issues. If the decision below
is allowed to stand, no such analysis will occur. Board
members will evaluate anvironmental issues, not the NRC staff.
The issue will be presented to the goard in an adversarial,
rather than an imoartial matter.  West Valley will be asked to
prepare the eguivalent of its own NEPA statement--a task rhat
no intervenor like West Valley has the resources to undertaxe.

West Valley, like all other petitioners, must be and
is in the position to fully evaluate the adequacy of a complete
NEPA statement. It is in no position, however, to write ona on
its own. The only way to cure the defect in the NEPA starement
and to protect the integrity of the NEPA process is for this
Appeal Board to declare the current NEPA *nalysis inadquate and
to stay any hearing on West Valley's contentions until an
adequate new or supplemental NEPA statemeni is prepared.

Factual Background

West Valley filed 1its petition to intervene on
October 14, 1982. Its petition was accompanied by three
extensive reports prepared by experts from the Massachusetts
Institute of Technology, the John Hopkins Applied Physics
Laboratory and the University of Marylard. Joint Applicants
and the NRC submitted their responses on or by November 15,

1982. On December 30, 1982 the NRC agreed to grant West
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Valley's petition to intervene with respect to Units 2 and 3 of
the Palo Verde Nuclear Generating Station ("PVNGS"). In its
opinion, the Board stated:

The Board considers the salt deposition issue to
be a significant and a serious environmental
issue. Land suitable for farming 1is in short
supply in Arizona. Thus, special public
interest implicaticns are involved. The spectre
of possibly rendering unusable some o¢f what
little fertile land is available impels us to
compile as comprehensive a record as possible to
insure that this will not happen. . . The Board
has previously noted that the record on_sal:
deposition is sparsa.

& copy of the Memorandum and Order i: annexed as Exhibit A.

In its opinior granting intervention, *he Board
deferred decision on whether to admit West Valley's contentions
relating vo the inadequacy of the NEPA 2nalysis prepared by the
NRC. As a result, on Pebrvary 2, 1983, Petiticner filed a
motion requesting that the Board rule that the NEPA analysis
was inadequate and in essence to continue any hearing until the
NEPA analysis had been corrected. At oral argument, the NRC
staff reported that they could not possibly complete the EIS
and engage in a hearing in the 16 months remaining before the
start of fuel loading. West Valley responded by arguing that
was ridiculous. West Valley pointed out that the Joint
Applicants had agreed to do a new study on the effects of
agriculture on area crops, that the study would not be ready
until November 1 (now the end of December) and that discovery
on this most critical issue could not begin until that study
was completed. On May 6, 1983 West Valley filed a supplemeutal

motion seeking a decision and pointing out that interrogatory
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answers filed by Joint Applicants sirengthened its case that
the issues involved in its contention had not been adequately
addressed by the EIS.*/ A copy of its memorandum on that point
is annexed as Exhibit B. Finally, on July 11, 1983, the NRC
ruled against West Valley on three grounds:

1) it had no power to order the preparation of a
new EIS;

< it could not tell if the EIS was inadeguate
ant’1l a hearing hed been held; and

3) any defects in the RIS could ove cured by a
hear.ne.

Ar described belew. acne of these grounds finds
supgort in fact or law.

Th2 Standards tor Grantirg a Stay

NRC reygulaticns provide that in determining tc grant
or deny an applicatiocn for a stay, the Appeals Eoard will
consider:

a) Whether the moving party has made a strong
showing that it is likely to prevail on the merits;

b) Whether the party will be irreparably injured
unless a stay is granted;

c) Whether the granting of a stay would harm other
parties; and

d) Where the public interest lies.

10 COP.R. 52.789(0).

*/ Hereinafter Joint Applicants refer to the statements
mandated by NEPA as either a "NEPA Statement" or an "EIS."
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West Valley Is Likely to Prevail on the Merits

As previously stated, the Board in its decision
granting West Valley's motion to intervene found that the issue
of salt deposition by PVNGS was significant and that the record
on this issue was sparse. In addition, in support of its NEPA
mction, West Valley submitted experts reports, copies of which
are annexed as Exhibit C, showing further inadequacy in the
NEPA statements. The sum total of the Board's ruling and the
experts repor=s submitted Dy petitioner is a record that
cstablishes that the Ei1S did not adequately address the
environsental iassve which the Board found to be significant.
Such a record cananot meet NEPA's reguirement that an
snvironmenta. sctatement "insure a fully ianformed and well

considered decision." Vermont Yankee Nuclear Power Co:ip. V.

Natural Resources Deferse Couacil, Inc.., 4235 U.S. 519, 558

(1978). See also, 10 C.F.R. §51l.1(a).

Regulations of the Council on Environmental Quality
("CEQ") require supplementation of a final environmental
statement if:

(i) There are significant new circumstances oOr

information relevant to environmental concerns and bearing on

the proposed action or its impacts.

(ii) . . .when the agency determines that the
purposes of the Act will be furthered by doing so.
40 C.F.R. 1502.9 (e)(i)(ii), (2) (1982) (emphasis added).
CEQ's interp.atation of NEPA is entitled to substantial

deference. Andrus v. Sierra Club, 442 U.S. 347, 358 (1979).
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Moreover, the NRC has expressly adopted the CEQ regulations for
guidance. 10 C.F.R. §§51.5(b)(1l), 51.23(d) (1982); see 40
C.F.R. 1500.3 (1982). Information concerning impacts of
cooling tower operation on a major agricultural industry is, as
the Board stated, "significant™ and "relevant to environmertal
concerns" and therefore a basis for supplementation.

The cases on supplementation of environmental impact

statements support thisgs <onclusion. For example. in Wwarm

Springs Dam_ Task Forve v, Geitble, 621 P.2d 1017, 1024-25 (9th

Cir. 1580), the Court concludad that new .nformation shewing
that a geological faultm potential posed a greater threat o
safety of the dam than previcusly rescugnized tcrizgered the
supplementation reguirement. Subsequent detcailed seisaic
studies, however, demonstrated that the original EIS bhad ia
fact consid2red o sufficient rarge of <earthquake damage and
therefore cured the NEPA defect. And, new studies by the
Federal Highway Administration bearing on a highway project
were recently held "new and significant" information requiring
supplementation of the agency's environmental impact statement.

Stop H-3 Association v. Lewis, 538 F. Supp. 149, 170 (D. Haw.

1982).

West Valley has brought forward significant new
information about a serious environmental issue--salt
deposition on crops grown under desert conditions, Since
neither the environmental statements nor reports address the

issue, the Board should have declared the EIS inadequate and
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should have required development of data whic can serve as the
foundation for a satisfactory supplemental NEPA statement.

Shculd the necessary data prove to be unattainable or
unduly time consuming to compile, the NRC could then prepare a
worst case analysis. Council on Environmental Quality
regulations expressly require that agencies conduct further
studies or perform worst case analyses where there are gaps in
relevant importan. infcrmation:

1f (L) cthe information relevant c¢o adversa
impacts is essential to a reasoned choice among
altecrnatives and is nct known and the cowarall
costs of obtaining it are exorbitant or (2) the
information relevant *o adverse impacts is
igportant to the decision and he means Lc¢
obtain it are nct known (=.49., the means for
obttaining i. &are beyond the 3tate of che art)
the ageucy shall weigh the need for the action
against the risk and severity of possible
adverse impacis were the action to proceed in
“the face o©f  uncertainaty If the agency
proceeds, it shall include a worst case analvsis
and an indication of the ©orobability cr
improbability of 1ts occurrence.

40 C.F.R. §1502.22(b) (1982) (emphasis added). See also the
comprehensive analysis of NEPA "worst case" requiremen%s in

Sierra Club v. Siegler, 495 F.2d 643 (5th Cir. 1983) and the

analysis in North Slope Borough v. Andrus, 486 F. Supp. 332

(D.D.C. 1980), rev'd on other grounds, 642 F.2d 589, 605 (D.C.

Cir. 1980).

The Board's Decision

None of the ground relied upon by the Board in
denying West Valley's motion is compelling. First, the Board
held that it had nc power to order preparation of a new EIS.

While West Valley does not argue with that analysis, it misses
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the point--West Valley did not ask the Board to order the
preparation of a new EIS. Instead, it asked the Board to
exercise its traditional role of ruling on the adequacy of the
EIS.
Review of the adequacy of environmental analysis is
an important function of Licensing Board proceedings:

A licensing Ltoard. . . is expected to evaluate
indepaendently and resolve tha apprepriate
contentions of the various parties. to assure
itself that cth2 requlatory staff's review has
beer adesuate, and t¢ inquire further intc areas
where it may perceive »roolems o. find a na2ed
for elabecacion. 1€ it finds itself not
catisfied with the adeguacy or completeress of
the staif review, or of tne evidence prasented
in suppert of the license application, it may.
for example, reject the appiication, or may
require Zurther de-elopment: of the record to
suvpport such applicacion.

Public Service Company of New Hampshire, et ail. (3eabrook

Station, Units 1 and 2), CLI-T7-8, 5 HRC 503, =2 (1977),

guoting Ccnsumers Power Company (Midland Plant, Unics 1 and 2),

ALAB-123, 6 AEC 331, 334. The Bcard, noted the Commission,
serves as "a final check in the NRC NEPA process." Id.

Thus, the Board has the power to declare the EIS
inadequate, and the Board has the power to delay a hearing
until a new EIS is prepared.

Second, the Board argued it could not decide at this
time if the EIS was adequate. However, the Board's ruling on
West Valley's petition to intervene established the inadequacy
of the EIS when it said the issue was a serious environmental

issue which was only sparsely addressed in the record. This
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ruling combined with West Valley's experts reports establishes
without a doubt the inadequacy of the EIS.

Third, the Board stated that if there were defects in
the EIS, they could be cured at the hearing. 1In so ruling, the
Board confuses the role of a hearing in the NEPA process. In
every case, a hearing which reviews the findings in an EIS will
develop some new evidence relating to the environmental issues
raised in the NEPA statement. The mere fact that such evidence
has been IJeveloped does not mean that the EIS is inadequate.
Here, however, we beain at a1 different point. Rather than
aaving an acequat2 EIS which is being reviewed, we have an 218
which does not adeJuately adaress the lissue which the Board
found is environmentally significant. The Board'z position
that a hearing c¢an cure an inadquate EIS, rather than
supplanent the facts contained in an adequate EIS, thus would
cr~ate a .oophcle which would swallow the statute. 1In essence,
one would never hLave to prepare a NEPA statement if a hearing
were to follow. Such an interpretation destroys both the
letter and spirit of NEPA.

Irreparable Injury

West Valley will be irreparably injured if this
Appeal Board does not grant this motion. Unless an adegquate
NEPA analysis is prepared by the NRC staff, the issue of
environmental concern will never be adequately addressed in the
manner contemplated by statute. Rather than impartial analysis
of the environmental issue by the NRC staff, environmental

issues will be considered by a Board. Rather than the public
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input provided by the NEPA process, the issue will be resolved
by attorneys for the NRC staff without any public involvement,
review or advice. Rather than full development of the issue,
the issue will never be fully addressed since only the NRC
staff has the resources to undertake the initial review
required by NEPA,

West Valley recognizes that as an intervenor it has
the responsibility *o make its cace if it bhelieves that tne EI3
13 inadequate. But neither under law acr requlations duves West
Valley have the resoonsipilicy tc prepare its own EIS. If that
were the stanlard, 70 public intecsention w~cild be possi:’e in
any of these prcoceedings. Tharefocve, we c¢equast this ippezl
Board fird trat West Volley will be irreparably injuced if the
stay 1s nct granted.

Haru to O*her Pesrties

As previously indicated, it was West Valley's
position that a NEPA analysis could have been prepared and a
hearing held without delaying the opening of PVNGS Unit 2. Of
course, a NEPA analysis would not have delayed the opening of
Unit 3. From the time of the filing of West Valley's motion to
intervene to the time of the fuel loading of Unit 2 almost two
years will have elapsed. Thus, Joint Applicants and the NRC
have been on notice for a sufficient amount of time to resolve
this issue without delay. To the extent any delays result from
their opposition to preforming their duties under Federal
statutes and regulations, the delay has now become their fault

and they are in no position to complain.
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Public Interest

NEPA sets forth a clear policy upheld in hundreds of
cases that the public interest requires the preparation by an
agency of an adequate EIS before an agency can proceed with a
project that has a significant effect on the human environment.
There are no excuses under NEPA for the failure to produce this
document.

Conclusion

For the foregoing reasons, the Appsal Board should
grant West Valiley's motion, declare the EI5 invalid, and stay a
hearing until West Valley's reguest ro the Board filed
simuitansously with this motion, for .eave to appeal is decided

and until a valid EIS is prepared.

Respectfully suomitted,

Dated: s

Kenneth Berlin

2550 M Street, N.W.
Suite 500

Washington, D.C. 20037
(202) 429-8501

Attorney for Petitioner
West Valley Agricultural
Protection Council, Inc.
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UNITED STATES OF AMERICA
e NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING 30ARD OCCAETED

Before Administrative Judgesbz ~=n 30 P2S7

Robert M. Lazo, Chairman
Or. Richard F. Cole i
Or. A. Dixon Callihan

Jocket Nos. STN-50-523-0L
STH-50-529-0L
STN=50+530-01.

in the #atter of

Y ,J

ARIZONA PUBLIZ SERVICE CCMPANY, ET AL.

(Fale Yerce Nucleir enerating Station,
daits 1, 2 ard 2 Operating License
Proceeaing)

Decarbar 20, 1382

St Syt Nt et o P

MEMORANDUM AND QROER

(Ruling cn the Perition ‘o [ntervene of est Valley Agricuiturzl
Prateciion Touncil, Inc.)

[NTRODUCTION

On July 11, 1980, the U. S. Nuclear Regulatory Commission published
in the Federal Register a notice of opportunity for a hearing on the
application for cperating licenses for Palo Verde Nuclear Generating
Station, Units 1, 2 and 3, 45 Fed. Reg. 46341, revised 45 Fed. Reg. 49732
(July 25, 1980). The notice permitted the filing of petitions for leave
to intervene in the proceeding, and established August 11, 1980 as the
deadline for filing such petitions. One petiticn for intervention was
granted. Hearings were held during the weeks of April 25, May 25 and

June 21, 1382 ang the record was -losed on June 25, 1982. Tr. 2710.
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On October 14, 1382, West Valley Agricultural Protecticn Council, Inc.
(West Valley) filed an untimely petiticn to intarvene in this proceeding
entitled "Petition ta Intervene and Request for Preparation of Supplemental
or Revised tnvironmental Impact Statement, Hearing and Other Relief.®
Applicants and Staff filed responsas opposing itervention.X The
petition alleged that West Valley nad recantly discovered substantizl new
nfarmaticn thet salt a-ift frow the Palc Verce cooling tower:s, spray pondas
ang evagoration 2onds will cayse <amage ta the surrounging croplard.
Memorandum cf Law ia Suspurt of tne Pzrition of West Valluy Agriculiural
Protection Council, Inc. t9 Intervene in Licensing Proczedings at 1.

The gquestions ze ore us are:

L) Whether Wes: Vailey has satisfiec 1hg stargards for lats
irtervention set forth in 10 CFR § 2.714(a)/1)

2} Whether dest Valley has tet the burden of establishing thar the
record should be regpened.

OISCUSSION

1.  STANDARDS FOR LATE INTERVENTION
An untimely petition to intervene in a proceeding may be
granted if it is found that a balancing of the following five factors set

forth in 10 CFR 2.714(a)(1l) favors intervention:

1/ Joint Applicants' Response To Petition To Interveme Of west Valiey
Agricultural Protection Council, Inc., Novemper 3, 1382; Response Of
The NRC Staff To West Valley's Petition Far [ntervention And Request
Reopen The Record, Novemper 15, 1982.

To



(1) Good cause, if any, for failure to file on time.

(i1) The availability of other means wheredy the petitioner's
interest will be protected. _

(111) The extent ts whict the petitioner's participation may
reasonably bDe expected to assist in developing a sound record.

(iv) The extent to whi:zh the cetitioner's interest wil’ be
represenied by existing parties,

(¢) The extent %o which the cetitioner's participation will
orsager the issues Jr deliy the oroceeding.

A consigeration 37 each of the five factors fallows:

(1)  Good Causa. The Staff asserts that good cause for a
petitioner's unt’‘mely filing is the most importart corsigeration in
deciding whether to grant late intervention. Staff's Respense at 11, A
shewing of Jooo cause is oaly ane aof five fuiczors to be balanced under 10

CFR 2.714 (1)(1). See Nuclaar Fuel Services, Inc. (West Valley

Reprocessing Plant) CLI-75-4, 1 NRC 273, 275 (1975). Failure to show
good cause for late intervention is, in itself, not fatal to a
petitioner's claim. Wwhen gcod cause is not shown, nowever, 2
demonstration that the other factors favor granting the petition must be

particularly strong. Cincinnati Gas and £lectric Company (William H.

Zimmer Nuclear Station), L3P-30-14, 11 NRC 570, 575 (1980); Ouke Power
Company (Perkins Nuclear Station, Units 1, 2 and 3), 4LAB-431, 6 NRC 460,
462 (1977); Metropolitan Edison Company (Three Mile [sland Nuclaar

Station, Unit 2), ALAB-384, 5 NRC 612, 615 (1977); Project Managemert

Corporation (Clinch River 3reeder Resctor Plant), ALAB-354, 4 NRC 383,




384 (1976); Virginia £lectric and Power Company (North Anna Station,
Units L and 2), ALAB-289, 2 NRC 395, 398 (13975).

West Valley puts forth three factors which it claims
constitute good cause for the untimeliness of its petition: (1) It has
recently acquired substantial new information on the affects which salt
deposition from Palo Verde may have on local agriculture; (2) It reliug
on misleading information from tha 3taff; (3) The Staff failsd %o
disclose material facts wnich, if known, may have promptea 2arlisy
interventior, Memerancum of Law in Sumport of the Petition of west
Valiey Agricultural Protection Zouncil, Inc. To latervane in _icansing
Proceedings, Octodber 14, 1982 acr 7-3. These factors ¢c "ot amount %0 a
showing of jood cause. The Final Environmenta] Statemznt sn the
application for construction permits (FES-(P) containea infsimatior on
the effects of salt ceposition caused by the Palo Verde Nuclear facility,
See Staff Response at 3-§. Notice of the publicaticn of the FES-CP was
published in the Federal Register on Fedbruary 23, 1376. 41 Fed. Reg.
8000. Section 3.6.2 of the FES-CP stated that:

the staff's calculations suggest that the maximum
depositions will be somewhat lower than those calculated
by the applicant, but not to a significant extent....

[t is impertant when considering the results of such
calculations, to realize that at the present state

of the art, drift model predictions may differ by a
factor of 10 with observed values. Thus, predicted

values can serve only as indications, not rigorous
determinations. FES-CP at 3-21, 3-25.



An Atomic Safety and Licensing 30ard authorizeg the
issuance of construction permits for Palo Verde Units 1, 2 and 3 on

May 24, 1976. Arizona Public Service Company (Fals Verde Units 1, 2 and

3), LBP-76-21, 3 NRC 662 (1976). Concerning salt drift, the Scard fouma

that:
The degree of impact 1s presently nct nredictabla....
The reccrd supports 2 finding that these effects will
be temporary and/or localized and are expactad to be
minimal." [d. at 686.
Chemical deposition, mrincipaliy salt frow operating of
the cooling towers, will occur on the site ang *c 2
lesser degree on the land surrounding the sits an! ray
alter salt sensitive flora ard fauna. (4 at 595.

West Vailey's claim that it "o’y recently raceived
indications that salt deposition migh® pose 2 vijour threat to agricu’lture
in the PYNGS wrea*d/ ‘g ‘herefzare withcut meri%. Informstion on the
effest of salt 4rift on agricuiture was ava''aple even tgfore construction
Jermits were issued for the Palo Verde units.

West Valley recognizes that a claim that it reliad on
the NRC Staff to protect its interests is insurficient to constitute geod
cause for late intervention., A petitioner cannot sit back and cbserve
the proceeding, and then intervene upon deciding that i*s interest is

not being adequately protected by existing parties. South Carslina

Electric and Gas Company (Virgil C. Summer Nuclear Stat.on, Unit 1),

LBP-81-11, 13 NRC 420, 423 Cf. Pacific Ges and Zlectric Compary /Ltablo

Canyon Power Plant, Units 1 and 2), ALAB-3583, 17 NRC 447, 442 ('9v9);

Puget Sound Power and Light Company (Skagit Nuslear Power Projeqt, inits

2/ Memorandum at 8.



L and 2), ALAB-359, 17 NRC 182, 172-173-11979), vacated as moot
CLl-c=-34, 12 NRC 407 (1980); Juke Power Company (Cherokee Nuclear
Scation, Units 1, 2 and 3), ALAB-44y, § NRC 642, 644 (1977). It must be

2st3hlished that Petitioners were furnished erronaous information on

matters of basic fact and thit it wa: rsiiance vpon that information that

prompted their own inaction. Puget Sound Fower and .ight Company {Skagit
Nuciear ower Project, Urice L and 2), ALAB-552, 10 NRC 1, & (1973). This
showing has not been made. wast Valley 2llages tha:z the Operating Licerse
Final Envirormental Statement (FES-OL) specifically states tha: “"tre
§%.4f € cces not axpect impacts from salt-4rift deposition." Memorandum at
8. Since no citation sas baen furnisnea for %his purportad quota, we 2in
Ny Ssume that the pa<sace referrec 3 is gre of those wh'ch ppear in
Section 5.4.1 of the FES-OL:

Although the effluen®s from the station‘s cocling

towers will have atmusoheric iavacts (such as fogging
due to the .isible plume, etting ang salt deposition
due to drift, visibie plumus aleft) the staff believes
that operation of trese :uwers will praduce no appreciable
cffsite impacts, and the “ipacts that may occur will be
less than those predicted in the FES-CP (Section 5.3.2).
This conclusion is based primarily 31 more recent
observations of atmospher ¢ impacts &t nower plants

with mechanical-d~3af% cooling towars (MDCTs) and on

the changes in the location and design of the PVYNGS
towers (from rectangular to circular MOCTs)...

?s82d on the above avaluations, the staff concludes
that the change in design and in tne locaiion

af tee station's ccaiing towers will result in no
Appreciable offsits i{mpacts due to fogging and will
resul® in drift deposition rates that will be less
than those precdicted in the FES-CP,

FCS-OL ¢ S5.8, 5.9



Identical information was first presented in the October,
[981 Oraft Environmental Statement for the Palo Verde operating licenses
for Units 1, 2 and 3. [t s consistent with the information presentad in
the FES-CP, which foresaw that the staff's calculations might find the
maximum depositions to De somewnat lower than the applicant had predicted.
FES-CP at 3-21. We therefore reject Petitioner's assertions that the

Staff furnished misleading or clearly erroneous information or that they

could noct have previously known that salt depositions might have an effect
on local agriculture. We conclude that Petitioner has not established
good cause for late interventicn,

(1) The Availapility of Jther Means whereby the Petitianer's

[nterest Will 3e Protected. Applicants ana Staff allege that West

Valley's interests may be adequately protacted by the availability of
legal action for damages, trespass or private nuisance should salt
emissions from Palo Verde cause damage to their crops and land.
Applicants' Response at 23, Staff's Response at 13, We disagree. These
purported remediés presuppose the doing of damage which could cost the
members of West Valley their livelihood. Economic compensation for ruined
crops may scarcely be considered an adequate remedy for continucus salt
deposition. This solution could easily expose the mempers of West Valley
to the prospect of multiple repetitive Tawsuits, as well 2s rendering
their land worthless. A successful syit for trespass or nuisance would
require more burdensome and expensive modification than would icantifying

and, if necessary, remedying any problems before the Pale Verde units are




put into operation. We find that intervention in this proceeding is the
only adequate means to protact West Valley's interest.
(111) The Extent To Which the Petiticner's Participation May

Reasonably Be Expected To Assist In Dcvcloging 3 Sound Record. The effact

of salt deposition from Palo Verde has not been, and cannot be, precisely

measured. As previously stated, the 3card found it the construction
permit stage that the degree of impact was not predictible. Palo Verde, 3
NRC at 586; see infra at 5. The Staff's FES-OL could do no more o
fmprove on this fact than to state a belief based on cbservations of other
plants and on the location and design of the Palo Verde cooling towers.
FES-OL at 5-8, 5-9; see infra at 6. The Applicants admit that the
cperaticnal Environmental Protection Plan is still in its formative stage,
ind that environmental technical specifications have not yet been drafted.
Applicants' Response at 48. Applicants further state that “[i]f
Petitioner or its consuitants have any concerns respecting the scope or
details of the program, there fs ample time to bring them to the attention
of the Applicants and/or the NRC staff. In any avent, Applicants commit
to faithfully consider any monitoring suggestions Petiticners may choose
to offer at this time or any later date." [d. at 43-49,

west Valley has filed a lengthy petiticn containing the
reports of three experts on the subject of salt deposition on

aqr1culture.§/ It has indicated that these experts are available to

3/ Or. Edward Davis of the John Hopkins University Applied Physics
Laboratory, Or. Charles Mulchi of the University of Maryland
Oepartment of Agronomy and Or. Michael Golay of the Massachusetts
[nstitute of Technology Cepartment of Nuclear Zngineering.
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testify. Memoranium at 12. Considering the acknowledged paucity of

information on the consequences of salt drift from Palo Verde t> the West
Valley lands, and the fact that the operational Environmental Protection
Plan has not yet desn formulated, the testimony of these experts may make
a valuable contribution to *he record. We need not decide the merits of

that testimony in order to admit Petitioner as a party. See H uston

Lighting and Power Company (Allens Creek Nuclear Generating Statiom, Unit
1), 11 NRC 542, 549 (1980).

To recpen the record to examine West Valley's information would
enable the 30ard to more carefully delineate the nature and axtent of
management's monitoring program, the possibility of its success, and its
impact on agricultural crops. [t would also anable us to determine
whether tecnnical modifications of at least Units 2 and 3 are feasible
befcre they are ready to be put into cperation,

The Board would prefer that salt deposition proplems be
fdentified and remedied before all three Palo Verde units are operating so
that action under 10 CFR § 2.206 once the damage has been done, as
Appifcants Suggest,ff may be avoided. [t is therefore the Licensing
8card's 2elief that the information offered by Petitioners may be of
considerable value in developing the record.

(iv) The Extent To Which The Petitioner's Interest Will 3e

Represented B8y Existing Parties.

No other party to this proceeding advanced any
contentions bearing upon the effects of salt deposition on agriculture.

Therefore, Petiticner's interests have not been represented in this

proceeding.
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(v) The Extent To whicn The Petiticner's Participation Will

3roaden The [ssues Or Delay The Proceeding.

The record in this proceeding was closed on June 25,
1982. Unit 1 s scheduled to go into cperation in August, 1983§!

Unit 2 in 1984 and Unit 3 in 198S.

The admission of West Vallay as a party %o this
proceeding could potentially delay the operation of Unit 1. Recognizing
this, West Valley suggests in its petition that since it is ultimately
concerned with the total amount of salt deposition from the three Palo
Verde Units, the NRC may require only limited modifications on Unit 1, if
modification should be necessary, leaving the more complex modifications
for Units 2 and 3. Memorandum at 14, Applicants seem to agree that this
type of procedure would lessen the impact of delay, but discount such a
possibility because "West Valley did not offer to exclude Unit 1 from any
recpened proceeding.” Applicants' Response at 31 n.12. Although West
Valley did not make tnis offer, the Licensing 30ard may exercise its
discretion in excluding Unit 1 from any recpened procseding. The Board
agrees with Staff and Applicants that to reopen the record on Unit 1 may
well delay the proceeding past the projected date for fuel loading.
Petitioner suggests, however, that "there are a variety of flexible
technical solutions which would assure that each unit of PYNGS begins
operation on schedule." Memorandum at 14, [f we were to restrict a
reopened proceeding to testimony on the amount of salt depesition from

Units 2 and 3, wnila allowing Unit 1 %o begin operation as scheduled, we

S/ See Staff Response at 20.



ell -

could examine the Applicants' monitoring program and build a record on
the technical aspects of salt deposition without del.ying the operation
of any Pale Verde Unit. In this way, the total amount of salt deposition
may be reduced, if necessary, by medifying Units 2 and 3 enly. This
course of actiom would cure the dJelay factor.

2.  BALANCING THE FIVE FACTORS

Petitioner West Valley has not met the heavy burden of proving
good cause for late intervention. [t has, however, stated contentions
which have not previously been set forth by any party to this proceeding.
[t offers testimony from acknowledged experts on an issue which has not
been finally resolved. West Valley's standing to bring these
contentions, were they timely filed, would be undisputed. See Staff
Response at 1l n.2. Salt deposition from the three 2alo Verde units
might potentially destroy the livelihood of West Vallay's members.

The crucial factor in this balance is that of delay. Although
West Valley has a strong interest in this proceeding, it must not be
dllowed to hold up the operation of Unit 1 without good cause. wWith
respect to Unit 1, therefore, the balance of five factors weighs against
the Petitioner,

This is not the case with Units 2 and 3. To permit Unit 1 to
begin operation on schedule whila reopening the record with respect to
Units 2 and I should cause no delay whatsoever, while offering an
opportunity for early examination and, if necessary, remediation of the
problem of salt deposition. The 3card finds, therefors, that although
the reasons for petitioner's tardiness lack merit, the other factors

specified in § 2.714(a) tip the balance in favor of recpening the record
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Lo admit West Valley as a party with respect %0 Units 2 and 3. In
reaching this result, the Board rules that Contention [Il is admissible
for litigation. Contention [Il reads as follows:

The salt deposition from the PYNGS will reduce the

productivity of agricultural Tands owned by West

Yalley members.

STANDARDS FOR REQPENING THE RECORD

Although we have ruled that the five factor balance weighs in favor
of granting West Valley's untimely petition to intervene, the record in
this proceeding was closed on June 25, 1982. West Valley, therefars, has
th2 additional burden of proving that its motion to recpen the record to
admit new testimony should be granted. The test for meeting this durden

was stated in Pacific Gas and Electric Company (Diablo Canyon Nuclear

Power Plant, Units L and 2), ALAB-538, L1 NRC 376, 379 (1980) as

follows:

(1) Is the motion timely? (2) Does it address
significant safety (or environmental) icsues? (3) Mignt
3 different result have been reached nad the newly
profferred matarial been considered initially?

LCf. Kansas Gas and Electric Company (Wolf Craek Generating Station, Unit

No. 1), ALAB-462, 7 NRC 320, 338 (1978); Vermont Yankee Nucla2ar Power

Corporation (Vermont Yankee Nuclear Power Station), ALAR-138, 5 AEC 520,
523 (1973).%/

6/ At least one Licensing Board has sxpressed some doubt that these
standards relate to situatfons in which reopening is requested on an
issue which has not been previously heard. Cincinnati Gas and

Electric Company (William T. Zimmer Nuclear Power station, Unit 1),
(3P-32-54, lg N&C (July 15, 1982), rev'd. on other 3rounds,
CL[-82-20,16 NRC TJuly 20, 1382). TSince we conclude that

Petitioner has met tha standards for reopening the record, we need
net decide this issue. We do note, however, that the issue of salt
I ot 4 oty :

Fa g o5 ar. ave




-

s 18-

The Board considers the salt depositicn issue to be both a
significant and 2 serious environmental issue. Land suitable far farming
is in short supply in Arizona. Thus, special public interest
implications are involved. ' The spectre of possibly rendering unusable
some of what Tittle fertile land is available impels us to compile as
comprehensive a record as possible to insure that this will not happen.
while we would have wished to have Petitioner's information presented
earlier in the proceeding, it was presented in advance of the issuance of
the Initial Decision and well before the fuel loading date of any Palo

Verde unit. In Vermont Yankee, id., a motion to reopen the record was

denied where the reactor was already in operaticn when the motion was
filed. As we discussed infra, recpening the record with regard to Units
2 and 3 only will cause no delay in the ocperation of Unit 1 and will
oerhaps ameliorate possible future problems.

The Board nhas previcusly notad that the record on salt
deposition is sparse. Had further informaticn been made available before
the close of the hearing, we would have incorporated it into the record.
were it found that the amount of salt deposition to be produced could te
harmful to area agriculture, as intervenors allege, a condition could
have been written into the operating license requiring the salt
monitoring program that Applicants have already committed themsalves to
1mplementingu1/ In consideration of the above, the B8oard feels that
there is adequate cause to reopen the .ecord to consider Petitioner's

contentions.

7/  See Applicants' Response at 47,
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ORDER
For the foregoing reasons and in consideration of the entire record
in this matter, it is this 30th day of Decemper, 1982
ORDERED

1) That the petition of West Valley Agricultural Protactiocn
Counc’l, Inc., to intervene in this licensing proceeding is grinted;

2) That the record in this proceeding is reopened for Units 2 and
3 but remains closed for Unit 1;

3) That the record will be recpened for the specific limited
purpose of considering the salt deposition issue;

4) That Contention [II of West Vallev's petition is admitted as an
issue in controversy for the reopened proceeding;

§) That the 3card will schedule a prehearing conference tu discuss
the disposition of Petitioner's other contentions and the relief sougnt;
and

8) That West Valley's Novemcer 123, 1382 "Supplemental Memerandum®
in support of its petition to intervene is an unauthorized filing and
accordingly has not been considered by the 3oard.

THE ATCMIC SAFETY AND
LICENSING 2CARD

obert M. Lazo, Lha'rm
ACMINISTRATIVE JUDGE

Or. Ricnard r. ole
ACMINISTRATIVE JUDGE

B R e N R S s
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NUCLEAR REGULATORY CCMMISSION

3EFORE THE ATOMIC SAFETY AND LICENS ING S0ARD

In the Matter of

-

)
) : ;
ARIZONA PUBLIC SERVICE COMPANY ) : Decxet Nos. STN 350-529
?alo Verde Nuclear Generating ) S0-530
Station, Units 2 and 13) )

WEST VALLEY ACRICULTURAL PROTECTION COUNCIL, INC.'S
MEMORANDUM IN SUPPORT OF SUPPLEMENTAL MOTION
FOR DECLARATION THAT NEPA ANALYSIS IS INADEQUATE
AND POR CONTINUANCE OF PROCEEDINGS

In the course of discovery in this proceeding, West

Valley Agric ltural Protection Council, Inc. ("West Valley®) has
1s<ed numerdus intecrrogatories designed 2 data concerning
and effects of sal: it Sro0S grown in the
the Paloc Verde Nuclear Generating Station (°*PVNGS®).

)

interrogacories directly relate o West Vallavy's claim shat

-

tie environmental analyses performed in connection wita licensiag
2" IG5 fail to meet the requirements of the Naticonal Zavironmental

Policy Act ("NEPA"), 42 U.Ss.C. seg. The recsntly received

S a4 R - - -
Nest alléy's ¢ St =2t

-

infocrcement as =9
impacets undertaxken

the NRC Statt. The aosence of add.cional

:
anal -

> -




The following examples are2 cepresencative of the
iNAvailagility of further illumination concerning salt drif: from
Joiat Apolicants'’ interrogatory answers:

ANest Valley's First Set af Interzogatories, Nos. 15 and
L8, sought Joint Applicants' view as to the compleceness of the
environmental evaluation of salt Jdrifs quantity and deposition
Patterns and any citations o the Eavironmental Reports, Statements
2r the record demcnstrating complete consideration of sals drife
quantities and patterns. In answer (No. 16), Joias Apelicants
could identify only:

1) ER-C?, figure 3.3-1

2) EBER-OL, figure 31,3-1%/

Then, in answer to an interrogatory asking for documen*s
concerning choice of the "Fog* model to describe sale deife
depesition patterns, Joint Applicants identified none (No. 22).
72t the ability of that molel 0 predict salt drifs deposition
fates under PVNGS conditions Plainly should have heen addressed in
any €ull eavironmen:tal ceports,

Interthatcty NO. 29A requests information concerning
Juint Applicancs' monitoring 2rogram, including plans to monitor
sPray and evaporation pend salinities and sals PACCICle emissions

fzom %he cooling towers and ponds. Joint Applicants responded:

Ons af West J3llev':s Picse 3a-
diA

ors )
t Applicants' rasnonses (s Lacne ! 33

caleva >
AT2rr2gatarias 3nd
B

1]
.
O

o

LR ]

ol
”



"Rk g (iil)., There 1z2 no 2lians =0 Joni=9¢
*a.:0i%y >f the spray ponds and aviporaticn gonds
“30 the zirpose of Jdezeraining drif: zaliaitv.

S! {3}, (iL) and (iii). There are =0 23lans ¢eto

\mplement a MONitocing program %0 mon.tor dcifs mass

Ot Jdrifec droolet size distridution Qr the 3i2e and

Juanctity of salt sarsicles em.tted freom =he cooling

cowers, 3pray ponds Oc evaporaition ponds® (emphasis

added) ,

[atecrrogatories Ne. 33 and 35 ask whether Jo.nt
APolicants lave consideced oc arce considering wacer desalinization
as 1 sal: Jdrift awicigation Strategy. Joint Applicants responded
that they had never consideced such a strateqy.

Siamilarly, in response to interrogatories No. 37 and 19,
J2int Agolicants state :hat they have not in the jast considerad
07 are tley at prisent considering blowdown tfeatiaent or water
sfculacion as sale drife mizigatien strategies,

Sevelopment of careaful maintenance 2tograms 1s 2ssential
3 S2atinue satisfactory performance of drifs eliminacion 3ystems,

-2%  “hen asxed to describe the maintenance plans for PVNGS

Ne. 470, Joint Applicants responded that they have no such plans

[terrogatory No. 51 asked far  che identities of
connectxd with the Ddroject  with xnowledge of
CSol.n3 ctower irif= elimi-ation 3ystems,. soLne

ate that no one with NUS, 3ecnzel, 3¢ evan APS itsel?,

' . . P v ey . ) » . -
w.edge, idenz:f,/1n7g onlv iadividcals e Maziey, *ne

-'v.p‘d’—

INJw|T I3 i1%72022G9823¢y N2, 31 ackncwledse nye




3317 =olerances defors completinn of =ae Snvisronmental Statemente-
Joerating License:; Joiat Applicants further Acknowl.edge (in answer
t0 Interrogatory Ne. 33) that their nly information on such
iclerances is set forth in the ER-CP, Section 5.4.2, and i:s
accompanying refecence No. 135.

These examples Suggest that Joint Applicants have not zand
do not take the “sericus environmencal issue” (Memorandum and Ocder
of December 30, 1982 at 13) sericusly at all. Since the NRC staff
fas come forward with no additional dara on sal: depositicn beyond
that set focrth in the B and EIS, we can only assume there |3
A0taing the Joint Apelicants and NRC scaff can add at this peoint to
cure the EIS deficiencies. It appears that apart from the newly
initiated Crop Study sponsored 2y Joint Applicants, 1o attempts
have DSeen asade to identify and analyze salt drift amounts,
pacterns, and effects (n any meaningful fashion.

West Valley therefore urges that =he 3oard address the
Paucity of lJata on this important environmental issue Dby ruling
that the NEPA analysis on PVNGS was inadequate and =hat *hese
gfoceedings should be continued until those defects are remed.ed,

Respectfully submizted,

- ol

fannetn 3er!:n

Attorney {or Intervanor wes®
Ji1liey AGrizaleiral Pr tems: 39
souncil, I=aec.
N Fsensn., . R,

-
- .

: M g A
AIsiagten, %, Z. 1333
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Qvaryiew: The ma.j'or environmental effacts of concern are these asso-
ciated with salt drift and water consumption at the PYNGS sita. The fol-
lowing discussion focuses upon aspects of the PYNGS cceling systam and its
design which will cause environmental effects in thesa twd catagories and
upon strategies for their mitigation. This aiscussicn supplements that
af the report "Examination of Salt-Orift- and Watar-Consumption-Relatad
Aspects of the Palo Verde Nuclear Generating Statien,” (Golay, 1982),
which discusses the important sourcas of such affects and possible stra-
tegies for their mitigation. Rather, the discussicn of this report con-
sists of an outline of important issues which must De addressad in prepa-
ration of 2 comprehensive, accurata Eavironmental Statament concerning
such affscts. Effects of the cooling towers and spray pond at the PYNES
gita are considered separataly. The scope of this report is restricted
ta the sourcss of drift and water consumption associated with these cool-
ing devicas, possible altarnatives ana mitigaticn strategies, and off-site
drift transport.



COOLING TOWER=—RELATED ENVIRONMENTAL EFFECTS

Assassment of Envirenmental :ffects

« Accurats measurement of the spacs2- and droplat-size dependant drift
liguid and salt mass fluxes is needed. Such measuraments ares needed
for accurata charactarization of the 4rift scurce creatad by a cool-
ing tower, and for demonstration of proper performance of the cooling
tower drift elimination system. [t is very difficult ta perform
such measurements accurataly. Ccnsequently, it is necassary that
the Znvironmental Statement (ZS) address wnat is to be measured,
where, how, when, wny and how well in order to damonsirate a recog-
miticn of the purpesas and Timitations of such measurements and to
show that efforts ts minimize such Timitaticns will be undertaken.

Continuous monitoring ovar coolinag tower 1ifa of drift emissions

is essantial for maintenancs of anvironmental! cuality. Cooling
tower conditicons change over 1ife, with the likaly result that
drift amissions will increase in time. The ZS shculd recognize
this fact and show hew such increases will be detactad ind elimi-

natad.

Comorenensive verification of the models usad t3 describe drift

transport is essantial €0 accurats anvironment2! impact analvsis.

Models used for such work ars of%<en seriousiy inaccurate. To the
degree that the PYNGS site meterclogy is different from that at

sites at which such models are more commonly acpliied, the empirical
informaticn which they smolcy becomes incr2asingly less valid. These
remarks apply equally to the models for plume benavior and to those
for the motion and mass change cf drift drenlats within the plume

and the atmosphere

Evaluation of drift releases and affects arising from sourcas out-

side tha fi11 and due to off-desisn operation must be takan inta
accocunt. Sources

f such re

(&}

eases include drift from the hot water
distribution system, and increasad releasas due %0 cooling tower
detaricration, wind effects and other off-dasign meterclogical con-
ditiens.



+ Evaluation of the costs to society of coniing Lower watsr consymotion,
including examination of methods for correct assassment of the vaiue
of water must be oerformed as cars of the PYR4j benefit-cost anglysiis
which is required in an £3. Water consumption-reducirg strategies
such as those involving blowdoewn elimination ~arcugh desalinaticn and/
or chemical treatment.should also De addressed.

« Salt concentration-minimizing coc’irg system desians shoule be exame
ined in the £S. This can be done by sxamining means of Jesalinaticn
of the recirculating water, Such concantration minimization would be
valuable as a means of minimizing salt drift emissions routinely, znd
as a means of dealing with periods of unusually :aline makeup watar.
1+ would also have the benefit of reducing biowdewn flows.

Possible Cooling Svstam Altsrnatives and Snvironmental Impact Mitigation
Stratagiss

« Drift-minmimizing cooling tower designs should be examined in the ES.

Such designs include these amploying very high efficiency drift ali-
minators, and low gas velccity cooling towers.

. Watar consumotion minimizing csclirg *awer designs shculd be sramined

in the ES. This is done by recptimization of the tower, reflaecting
higher casts of water than those usad in the basic design. To the
degree that construction of the cooling towers hzs progressad {0 the
point that a complete reoptimization wauld be me2nringless. local re-
optimization reflecting constraints imposed by cemoletad cioling
tower work should be performed.

+ Alternative cooling technolagies should oe examined whicn may ce used

partly or completely as substitutas for the svaporative cooling towers
currently planned for usa at the PYNGS. The mest attractive such al-
ternative probably invalves use of base-ioaded dry cooling, empleying
either a conventicnal water ccoling system or 2 binary fluid cealing

systam such as that based upon ammenia. In tnis mode, evaporative
ccoling could be used in cembination with the dry cooling. The degrae
to which fcllowing this course has been foreclasad Dy zrior constiruc-
tion of evaporative cseling tcwers may Se substantial. However, if




the evaporativi: tower fi17 Jesigns were recptimized to reducs watar
consumpticn an4d drift relesses, it is reascnable %9 expect that addi-
ticnal ccoling capacity would be regquired at the site, [f this capa-
city were t2 usa dry cuoling tachnology, and be used in 2 basa-loaded
mode, it c2uld contrituva maximally t2 reduction of the anvironmental
effects of intarest.

SPRAY POND-RELATED ENVIRONMENTAL EFFICTS

Assassment of zZnv rormenta] ZfFfacts

» Accurats measursment of the spaca- and drcplet size-denendent d

1iquid and salt mass fluxes, 2s wi*h cocling towers, is very difficult
to perform in soray sonds. This is because the spray pond drife
source is distrizuytad over the entire pond, and has a complicatad spa-
tial structure, which can change significantly as the local weather
changes. In additicn to thesa factors, the difficulties assocciated
with the technolcgy for perorming an accurata point measurement of

the drift fluxes remain the same in this situaticn as in the c20iing
tower casa. [t i3 2ssential that an acsguats £S5 2xamine how such
measurements would 2= made, wnat their uncar<ainties would be and how
such uncartainties wouid de taken into acsaunt in anaysis of spray
pond-associatad environmencal sffacts.

« Xnowledge of the spray oend drift sourcs origr &5 the performance ¢

such a2 measurement necessarily must be soor Decause of the naucity of

the existing relevant litarature and becausa of the sansitivity of

spray sond drict releases to the detail:s 2f the cond and soray gacme-

tries as well as weather. An Z35 concerning such drift effects must
pay special attenticn to gquantificaticn of this uncaertainty and its
incorporation inte any analysis cf anvircnmental effects.

flux and subsequent off-site drift trans-

ly influencad by the local weather

el - -

-

» Plume rise, the 4rift sourc
por: from spray oonds will

and the spray sond neat load., It is essential that the envircnmental

effects analysis of an 25 re

O
3

agnize the ‘mper+=anc2 of such influences

“

and quantify both their effacts and the uncertainties asscciatad wit!



Possible Soray Pond Altarnatives and Znvircommental Impact Mi &4

the estimates of such effects.

Erosion of the dry salt beds 2nd cffsite transgort of such salt which

could occur when al) spray oond water had avaporatad must 5e analyzed

in any £S.

This will be difficult because the basic data needed for
such an analysis are large unavailable and will be subject t2 signifi-
cant uncertainties. Conseguently, the estimation of thesa associatasd
uncertainties will be of central importance 3 any envircnmental af-
fects analysis which s performed.

gation Stra-

tggies

+ The major available means of mici

gating soray oond envirormental ef-

facts is redyction ¢f the salinity of the watar Deing sorayed ints

the air.

This could be accomplished using a desalination systam simi-
lar to that discussed previously in connecticn with csoling tower
water desalination.
of reducing spray gond environmental gffec:s (no other attractive
candidatas for this purpose come t2 mind).

The ES should address this and any other methcds

The main alternative o usa of a soray oond as an ultimats heat sink

Q0f the available tesch-
csoling evaporative cceling tcwer appears €3

is use of another tyoe of ultimata heat sink.

nologies, an emergency
be the mest
ience in which suc

faasible to usa. This judgement reflects Doth the exper-

f
cocling towers have been used previously and the
recognition that such towers would bde anvironmentally preferable to
spray ponds. Whether their use would be permittad under current

nuclear safsty regulations is unknown.
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