UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Before Administrative Judges:
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Alan 8. Rosenthal
Howard A. Wilber
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PUBLIC SERVICE COMPANY
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MASSACHUSETTS ATTORNEY GENERAL’E RESPONSE
TO THE APPEAL BOARD CRDER OF MARCH 8. AS91

In an Order dated M y 8, 1991 the Appeal Board observed

that it in light of the recent lssuance of Executive Order NO.
covernor William Weld, it was obliged to consider the

of the change in the Comnonwealth’s emergency planning
g8 upon the Licensing poard’s findings, conclusions, and
rlocutory rulings on the SPMC that are still pending on

al. Therefore, the Appeal Board ¢‘rected that:

wpash intervenor should advise us as to those pending
appellate issues sponscred by him or it that, in hi8 Or 1ts
opinion, are affected by the Executive Order. As to each
such issue, the intervencr should fully explicate the basis
for hie or its conclusion and, additionally, should set
forth with particularity the couirse that he or it belleves
we should now follow in disposing of the issue."

Massachusetts Attorney General ("Mass AGY") makes the

to the directive of the Appeal Board.




Ereliminary Observations
The Mass AG has appealed to this Board the licensing

decision contained in Public Service Company of New Hampshire
(Seabrook Station, Units 1 and 2) LBP-89-32, 30 N.R.C. 75

(1989). The Licensing Board’s authorization of the issuance of
a full-power operating license in that decision rested, at
least in part, on a finding by the Licensing Board that the
seabrook Plan for Massachusetts communities ("SPMC") provides
reasonable assurance of adequate protective measures in the
event of radiological emergency at Seabrook Station., The fact
that the Commonwealth of Massachusetts is now commencing
emergency planning under Executive Order No. 303 Aces not
eliminate the reliance on the adequacy of the SPMC as a basis
for that licensing decision., The correctness of the Licensing
poard’s finding as teo the adegquacy of that plan is still key to
the Licensing Board’s decision authorizing the issuance of a
full-power operating license for Seabrook Statioen., The
licensing decision was not made on the speculation that at some
point in the future the commonwealth might commence emergency
planning. Therefore, even tnough the Commonwealth is now
undertaking emergency planning in accordance with Executive
order No. 303, appellate review of the Licensing Board’s
deciegion on the SPMC is still appropriate.

Moreover, the practical reality exists that even though the
commonwealth is participating in emergency planning, it will

take a substantial period of time to actually develop planning
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lssues Pending On Appeal That Axe
Affected By Executive Order 30J

The most obvious group of issues pending on appeal affected
by Executive Order No. 303 is the series of Licensing Board'’s
rulings challenged by the Mass AG concerning the utility rule
of 10 C.F.R, §50.47 (¢)(1). The Mass AG appealed the Licensing
Board’s rulings on the utility plan rule on several grounds.
The Mass AG challenged: 1) the uLicensing Board’s rejection of
Ccontention MAG 2; 2) the Licensing Board’s rulings on the
presumption that non-participating governments would generally
follow the utility plan; 3) the Licensing Board’s ruling with
respect to the delegation of authority issues under thne utility
rule; 4) the Licensing Board’s presumption that not only would
state and local governments follow the SPMC in the event of a
radiological emergency, but also that response would be
adequate; and 5) the Licensing Board’s findings made in
connection with the role of FEMA. Those challenges to the
Licensing Board’s rulings on the utility rule all pertained to
the lack of participation by local governments as well as the
state gnvernment, Since Executive Order No. 303 applies only
to state government, the Licensing Board’s rulings applicable
to local governments appear to be unaffected by the order,
Therefore, it appears that this Board should proceed with its
review of those rulings as they apply to local governments.

The Mass AG’s challenge to the Licensing Board’s rejection
of Contention MAG 2, and the ruling that governments will
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unaffected by the state’s participation in planning because the
SPMC is still the only plan relied upon for licersing

purposes. No state plan has to date been drawn up or proposed
to supplant the SPMC,.

The other issues pending on appeal that appear to be
affected by the Executive Order are the challenges to the
Licensing Borrd’s findings that the state and local police will
come to the assistance of traffic guides during an evacuation
and can be relied upon to identify road impediments in the
first hours of an evacuation. It would appear that in accord
with the Executive Order state pclice will endeavor to follow
the SPMC and fulfjll those responsibilities. However, at
present there is no basis upon which to conclude that local
police will similarly assist traffic guides or function to
identify road impediments in the first hours of evacuation.
Furthermore, it is unclear merely from the existence of the
Executive Order whether there will be sufficient state police
to respond promptly throughout the Massachusetts EPZ to
adequately “ulfill the roles assigned to them. Since the SPMC
relies upon the participation of local as well as state police
to fulfill these functions, presumably the SPMC views the
participation of local police as as necessary to an adequate
response. Thus, it appears that the Mass AG challenges to the
Licensing Board’s findings at PID 3.81, 3.84,and 3.106 still

are not moot.



PROPOSED COURSE QOF ACTION FOR THE APPEAL BOARD
While in light of Executive Order No. 303, it now appeare

that it can be presumed that state personnel will follow the
SPMC, that presumption does not extend at this point in time to
local officials, Almost all the issues presented in the Mass
AG’s appeal to the extent that they are in any way affected by
the Executive Order, also address local governmen®: responses as
well as state response. Those issues appear to stil!l be open
and unresolved as they apply to local governments, and it
appears that this Board should proceed to decide them. Where
all parties agree that an issue is noot, the Board muy proceed
to dismiss it as moot per stipulation. Where parties disagree
as to whether an issue is moot, the Board may call upun the
proponents of mootness to file appropriate motions to dismiss,
and after considering the motions and any responses theroto,

may rule upon the motions.

Respectfully submitted,

S5COTT HARSHBARGER
ATTORNEY GENERAL

_A{,‘/_g 5’;&

By ! leslie B. Greer
Assistant Attorney General
Nuclear Safety Division
One Ashburton Place

Boston, Massachusetts 02108
617=-727-2200

Date: March 21, 19981
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