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and 1990, The Scuthern Company established, without SEC or NRC

approval, an interim entity to function as a nuclear operating

subsidiary. This entity is generally referred to as the "SONOPCO
project." At the time Mr. Dahlberg served as GPC’s Chief
Executive Officer ("CEO"), he explained the purpose of the

SONOPCO project as follows:

The SONOPCO project was originally envisioned as a
separate corporation. However, now it operates
without a corporate identity and operates in
effect as a division of the company, or a division
of the Southern Company.

It is divided now so that it has specific
responsibilities for Georgia Power Company as
we'’wve indicated for the operation of the Georgia
Units, and also has a separate responsibility for
Alabama’s units.

It is not yet a corporate entity and does as
I say operate as in effect a division of The
Southern Company.

Tr. 305 (Dahlberg) (Exhibit 31).

‘{...continued)

companies. This provision shall not apply to such
transactions as the Commission by rules and regulations
or order may conditionally or unconditionally exempt as
being necessary or appropriate in the public interest or
for the protection of investors or consumers, if such
transactions (1) are with any associate company which
does not derive, directly or indirectly, any material
part of its income from sources within the United States
and which is not a public-utility company operating
within the United States, or (2) involve special orx
unusual circumstances or are not in the ordinary course
cf business.

.S.C. 79m(b}.

The fact that SONOPCO project was not incorporated and there

being no application under this Act to establish the SONOPCO
project, would indicate that investors, consumers, and the public
went unprotected from non-arm’s-length dealings between Southern

Company subsidiaries and the SONOPCO project. See

Ohio Power Co.
v, F.ERC., 880 F.2d 1400, 1402-1403 (D.C. Cir. 1989}, reh den, en

(U.S. App. 1989).



Intervenor asserts that the establishment of an
unincorporated nuclear operating subsidiary without SEC or NRC
written approval and the transfer of GPC's nuclear operations to
SONOPCO project management resulted in the iliegal transfer of
GPC’s nuclear operating license. Moreover, Intervenor asserts
that the illegal transfer of control vested in the unincorporated
nuclear operating subsidiary continued unabated even after
Southern Nuclear was formally incorporated in December of 1990.

Factual Basis

GPC is a wholly owned operating company of The Southern
Company, with approximately seventy per cent (70%) of its assets
tried to its ownership of two nuclear plants. Dahlberg 5/8/90 DOL
Dep. at p. 44. In 1987, two operating companies within the
Southern system owned and operated all the nuclear power plants
within the Southern system. APC was the sole owner and operator
of Plant Farley; GPC was the cc-owner and sole operator of Plants
Hatch and Vogtle. The Southern Company is not licensed to
operate any of these nuclear plants and is not subject to its
provisions. As such, The Southern Company may not engage in any
activity pertaining to the operation of GPC’'s nuclear plants.

Historically speaking, the relationship between GPC and APC
within the Southern system was not good. Mr. Grady Baker, the
senior executive vice president of GPC, stated that these two
entities were in constant conflict. Baker Dep. at pp. 19, 122,

128 (Exhibit 1).
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In or about 1983, Mr. Addison was elected president of The
Southern Company. Addison's presidency led to increased
interference in GPC’'s nuclear operations by The Southern Company.
By 1986, for example, GPC was in the process of constructing
Plant Vogtle. The construction project was experiencing problems
and GPC’s then president, Mr. Miller, and GPC’'s CEOQO, Mr. Scherer,
hired the former president of the Institute of Nuclear Power
Operations ("INPO"), Admiral Wilkinson, as a consultant to assess
construction problems. See Hobby Aff. (Exhibit 2).°2 Based on
this assessment, Mr. Miller and Mr. Scherer advised Adm.
Wilkinson that they wanted him to take over managing the
construction of Plant Vogtle. See Hobby Aff. (Exhibit 2).
Admiral Wilkinson agreed, and Marvin Hobby (then executive
assistant to GPC’'s president) was assigned to assistance Adm.
Wilkinson in the transition. At this point in time Mr. Addison
advised GPC’s management that nc change in management was to
occur. See Hobby Aff. (Exhibit 2). This involvement by The
Southern Company had direct influence on GPC’'s control of its
construction permit and represents the an early rooting of
improper control by The Southern Company over GPC's nuclear

operations.*®

§ Mr. Hobby’s background is set forth on page 2 of
Intervenor’s 2.206 Petition (September 11, 1990).

f Other significant involvement by Southern Company
management occurred in early 1988, when INPO indicated that the
operation of Plant Hatch was experiencing difficulty. At this time
Mr. Addison attended a closed executive session with INPO (in
attendance was INPO‘s president, Addison, and Scherer). See
Addison Dep. at p. 47.
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The concept of a stand alone nuclear operating company was
contemplated for a dozen or more years before it was established.
Prior discussions were halted as a result of corporate rivalry
between GPC and APC. Baker Dep. at pp. 19, 122, 128 (Exhibit 1).
This changed in 1987, after The Southern Company board
established a task force to consider the formation of a nuclear
| cperating subsidiary ("Phase I Task Force"). At this juncture,
Mr. Addison met in private with Joe Farley (then President and
| CEO of APC). They jointly agreed that Mr. Farley would emerge as
' the chief executive of a newly forming nuclear operating
) subsidiary under the control of The Southern Company. Addison
E Dep. at pp. 71, 67, 38, 45. They also agreed that the management

of the subsidiary would be located in Birmingham, Alabama.
i Addison Dep. at p. 80. The fact is that GPC's CEO was not
} included in these discussions; had no idea of the process
employed to select Mr. Farley as CEO of this emerging subsidiary;
| and was not told of the decision to locate Southern Nuclear in
Birmingham. Scherer 6/8/94 Dep. at pp. 47-48, 77 (Exhibit 3).°

The Phase I Task Force reported to The Southern Company that
establishment of a nuclear operating company should commence. At
this point (November of 19587) The Southern Company established a
"Phase II" Task Force with authority to commence forming a
Southern Nuclear Operating Company. Mr. McDonald was appointed

by The Southern Company to determine the organizaticnal structure

as "Southern Nuclear Operating Company," or "SONOPCO."

: At this time the newly forming subsidiary was designated
12



of SONOPCO. Long Dep. at pp. 11, 14, 16 (Exhibit 4). Changes to
the organizational structure of GPC's nuclear operations had to
be effectuated to establish SONOPCO as the operator of GPC’'s
nuclear plants.®

The first order of business was to place GPC’'s and APC’'s
nuclear organizations under a single line of management. This
was accomplished by naming Mr..l:Donald as an executive vice
president - nuclear of APC and GPC.’ According to Mr. Farley,
the decision to name McDonald as the chief operating officer over

all The Southern Company'’'s plants was based on discussions

) The most significant changes had to occur were: 1) a
chief operating officer ("COC") over all of the Southern system
nuclear plants had to be selected (this was accomplished by placing
Mr., McDonald over GPC’'s nuclear operations); 2) the internal
structure over GPC’s nuclear operations had to be realigned to
coincide with APC’'s nuclear operations (at the time GPC's nuclear
operations were structured in such a manner that one set of
managers was involved in the operations of both nuclear plants,
this was changed by segregating GPC’s nuclear management into two
separate projects, a Vogtle proiect and a Hatch project); and 3)
the philosophical restructuring had to take place (this was
accomplished by restructuring GPC’s nuclear operations from an
"overview" function toc a "support" function). With respect to
changes in philosophy, it should be noted that it was NRC staff who
advised SONOPCO project management in December 1988 that GPC’s FSAR
has out of compliance with respect to the change in philosophy.
Stip. Ex. 11 ("licensee committed to updating the FSAR to reflect
this new philosophy"). Moreover, the GPC’'s "scheduling philosophy
for outages" was revised by the SONOPCO project management,
including Mr. Farley. See Mosbaugh Tape Tr., (Exhibit 21).

. On September 21, 1988 Mr. Addison issued an announcement
which identifies the joining of GPC's and APC’s nuclear operations
as "first step" towards formation of nuclear operating subsidiary.
See Stip. Ex. 10 ("first step" was "merging the nuclear management
professionals of Alabama Power and Georgia Power").
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between Farley, Addison and Dahlberg.? Farley DOL Dep. at p.
45. Conspicuously absent from these discussions is GPC's
executive management. In effect, Mr. McDonald became "an
officer of GPC so that he could operate GPC’s nuclear plants
until such time as SONOPCO was formed." Baker Dep. at p. 45
(Exhibit 1) .*

GPC’'s exclusion is not surprising based on testimony given
by GPC's CEO before illegal transfer was an issue (i.e., before
Hobby or Oglethorpe Power raised the issue). According to Mr.
Scherer, responsibility to staff and reconfiguration of GPC’s

nuclear operations was left to the "executive management of the

e Mr. Dahlberg thought that Mr. McDonald was also made an
officer of SCS. DOL Tr. 304 (Dahlberg). Mr. McDonald testified
that he was never an officer of SCS. McDonald 4/14/94 Dep. p. 67-
62 (Exhibit 19).

= Mr. McDonald took over GPC’s nuclear operations as of
April 1988. On April 4, 1988, GPC formally named him a senior
officer of GPC and on April 22, 1988, he was designated executive
vice president, nuclear operations. In April of 1988 Mr. Dahlberg
was pot a GPC employee (he was the CEO of SCS; he did not become a
GPC employee until June 1, 1988, see Stip. Ex. 5, May 18, 1988 GPC
Board Minutes; Mr. Farley likewise had no involvement with GPC
employees (he was the CEO of APC and de facto CEO of SONOPCO); and
the third participant, Mr. Addison, likewise was not a GPC employee
(at the time he was Southern Company’s president). As such, the
discussions concerning the selection of McDonald to head GPC’'s
nuclear operations excluded GPC management.

i It was not until the Southern System reached agreement
about the formation of SONOPCC that Mr. Farley agreed to allow Mr.
McDonald to become a GPC employee. Baker Dep. at p. 97 (Exhibit
1). In fact, in the past, when Mr. Baker specifically asked Mr.
Farley if Mr. McDonald could come to GPC, Mr. Farley refused to
allow either McDonald or Hairston to leave. Baker DOL Dep. at p.
€9 (Exhibit 6); Baker Dep. at pp. 14-15 (Exhibit 1).
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SONOPCO operation."* Mr. Scherer’s hold over nuclear
operations was so remote that Mr. Addison, "los([t] track of
whether Scherer or McDonald was [GPC’s] CEO." Addison Dep. at p.

8.

o In 1988, Mr. Scherer provided deposition testimony in the
Section 210 proceeding (Exhibit 7). This
testimony is highly significant because it was given before there
was any accusation by Mr. Hobby or anyone else that GPC transferred
its license to SONOPCO. In this respect, Mr. Scherer testified
that the "executive management" of SONOPCO was actively functioning
and had the responsibility to reorganize and staff GPC’'s nuclear
operations:

A ...That was left to the executive management of the
SONOPCO operation to determine what disciplines were

necessary and what talents and experience were required
[to staff the corporate structure over GPC’s nuclear

operations] .

So you relied upon their consideration of who should be
considered for what jobs?

©

;p

That's right.

Qs Okay, did you ever talk to Mr. McDonald or anybody who

was a part of that executive management as to what their
criteria for SONOPCO jobs were?

No, I did not.

as

Q: Okay, and is Mr. McDonald, is he one of the people that
you’re talking about who was responsible for evalu--

A: He would be the chief person responsible for the overall
] I can’'t say as to whether he

developed the job descriptions cor someone within his
organization -- 1 can’'t say that.

Scherer 12/21/88 DOL Dep. at pp. 15-16 (emphasis added) (Exhibit 7).

-y That Mr. Scherer was no longer acting as the CEO over
nuclear is exemplified by his testimony that he had no authority
over the location of GPC’s nuclear operations and that even if he
voiced an objection the people in control of nuclear operations

might not have changed their minds.
(continued...)

15



e s R

GPC recognized that the co-owners of Plants Vogtle and Hatch
would not agree to the formation of SONOPCO. GPC further knew
that Oglethorpe would intervene before the SEC unless they came
to agreement about the organization of SONOPCO. Long Dep. at
pp. 31-32 (Exhibit 4). In this mater, Oglethorpe was unwilling
to approve the creation of SONOPCO until contractual arrangements
between Oglethorpe and GPC were established to the transfer of
operational control to SONOPCO. See Oglethorpe SEC Intervention
at p. 3 (Exhibit 23). Without Oglethorpe’s approval, the
Southern Company could not create a wholly owned nuclear
operating subsidiary.

Oglethorpe's initial objection to the formation of a nuclear
operating subsidiary delayed the creation of the legal
corporation The Southern Company wanted to create. Instead of

forming such a corporation, The Southern Company turned to

*{...continued)

Q- Now, with respect to Mr. McCoy and Mr. Beckham you were
asked whether it was okay for them to relocate to
Birmingham?

A Well, it isn‘t a matter of whether it was okay. It was

more a suggestion that they were going, and I guess it
was an opportunity to object if I wanted to, but they
didn’'t ask me, "Can we move them to Birmingham."
Basically you were given an informational --

Yes, right.

-- briefing that they were going over to Birmingham?

Right. And, I guess if I had said, "oh no," they might

o0 P O

v
Scherer 6/8/94 Dep. at p. 77-78 (Exhibit 3).
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another avenue to accomplish its objective. In May of 1988, the
Southern system implemented a plan to establish a "SONOPCO
project." Long Dep. at p. 32 (Exhibit 4).

Nonetheless Farley and McDonald decided to continue to make
and implement SONOPCO staffing decisions. This included the
SONOPCO project’s senior vice president; vice president of
Technical Services; and the vice president of Administrative
Services. McDonald $/7/90 DOL Dep. at pp. 12-13; Farley DOL Dep.
at pp. 42-43. Mr. Farley's control over staffing decisions for
the SONOPCO project was so well entrenched that, when it was time
to tell Louis Long that he had been selected as the vice
president of Technical Services position, Mr. Long was told that
Mr. Farley wanted to see him although the reason why he was to
meet with him was not disclosed. This would be the first time
Mr. Long ever met Mr. Farley. At that meeting Mr. Farley
notified Mr. Long of his promotion to vice president of SONOPCO's
Technical Services division. Long Dep. at pp. 5-6, 20 (Exhibit
4). It is critical to note that, at the time he made the
selection, Mr. Long had no reporting relationship to Mr.

Farley.®* Mr. Farley's selection of Mr. Long evidences Mr.
Farley’s authority to act as the de facto CEO of SONOPCO prior to

its incorporation.

" Mr. Long was, at the time, an SCS employee and had no
reporting relationship to Mr. Farley, who at the time was APC’'s CEO
and president.

17
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Mr. Farley also participated in the selection of Ken McCoy
as the Plant Vogtle project vice president. Farley DOL Dep. at
p. 59.%

On March 2, 1988, Mr. McDonald (who then held the position
of senior vice president at APC) and cothers met with the NRC to
formally discuss the formation of SONOPCO. Stip. Ex. 1, Long
Dep. at p. 25-30 (Exhibit 4). NRC Staff was advised that The
Southern Company implementation would begin with the
incorporation of SONOPCO, and there was no mention of the need to
create a SONOPCO "project." Long Dep at pp. 25, 30 (Exhibit 4).
Nonetheless, on May 18, 1988 the boards of directors of The
Southern Company, GPC and APC approved the formation of SONOPCO.
Stip. Ex. 5. At the same time GPC formally elected Mr. Hairston
as senior vice president, and Mr. McCoy as project vice
president.?’

On June 22, 1988, The Southern Company filed an application
with the SEC to form SONOPCO as a subsidiary. Stip. Ex. 6. No
menticn of the interim formation of a SONOPCO project is

discussed in the SEC filing, gee Stip. Ex. 6, nor was the NRC or

- Once Mr. Hairston was put in charge of GPC’s nuclear
operations, Mr. McDonald’s main focus was no longer the day-to-day
operation of GPC’'s nuclear plants, but activities associated with
rhe formation of SONOPCO. See Hairston Dep. at p. 27 ("Betwaen Pat
McDonald and myself on a day-to-day basis, I was focused more on
the plant operations; whereas, Pat worked on the formation
activities") (Exhibit 8); and p. 54 ("issues that invclve the
transition period were handled by Pat on a day-to-day basis" while
Hairston focused "on day-to-day plant operations") (Exhibit 8).

- Arrangements for McDonald’'s shared employment were not
resolved until June of 1%88. (Stip. Ex. 7).

18
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the SEC informed at this point in time that The Southern Company
and its subsidiaries were going establish a SONOPCO project in
Birmingham, Alabama. Indeed, it appears that at no time did The
Southern Company seek to obtain permission from the SEC or the
NRC to establish a de_facto nuclear subsidiary.'®* 1In any event,
NRC never provided GPC with written consent to establish the
SONOPCO project.

On July 25, 1988, SONOPCO project officials met with NRC
Region II to advise the region that GPC was splitting its nuclear
operations into two separate projects, a Hatch project and a
Vogtle project. Stip. Ex. 9. NRC Region II was told that GPC's
nuclear operations would remain in Atlanta until SEC approval for
SONOPCO is obtained, and the location of SONOPCO would not be
decided until after SEC approval. Stip. Ex. 9 at Enclosure 1.
This information was inaccurate in three respects: 1) NRC was not
advised that a "SONOPCO project" would be formed (although the
rransfer of GPC's nuclear operations was part of the creation of
the project); 2) NRC stated that GPC's nuclear operations would
not be moved until SEC approval was obtained whereas, in fact,
GPC's nuclear operations were moved pricor to SEC approval; and 3)
the location of SONOPCO had not been selected whereas, in fact,
Birmingham site had already been selected.

By this juncture, Mr. Farley had assumed full responsibility

for briefing The Southern Company board about the status of GPC's

" It appears that neither NRC, SEC nor Oglethorpe were
apprised of this development. Long Dep. at p. 33 (Exhibit 4).
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and APC’s nuclear plant operations. Farley DOL Dep. at pp. 39-
40. In this regard The Southern Company board minutes would
typically include reference that "Mr. Farley report(ed] on
nuclear performance and the status of SONOPCO." Farley DOL Dep.
at p. 40.%*°

Mr. Farley’s management over GPC’s and APC’'s nuclear
operations was so complete that Mr. Farley would not only attend,
but he would initiate weekly SONOPCO project staff meetings.
Long Dep. at pp. 48, 55 ("Mr. Farley would initiate it, and the
first thing you would do is call on the presiding VP who had
projects reporting to him and ask for plant status") (Exhibit 4).
These weekly staff meetings constitute the pivotal management
oversight mechanism over the nuclear plants where all emerging
and existing developments concerning the management, operation,
and administration of GPC’'s and APC’s nuclear plants were

discussed.?’

i Mr. Farley testified that he received oral reports from
McDonald, Hairston, McCoy, Long and McCrary concerning the
p: ‘formance of GPC's and APC's nuclear units and that these reports
provided him with the information he needed to brief The Southern
Company Board. Farley DOL Dep. at pp. 49-40 ("I report to the
Southern Board quarterly on...the performance of the units...I know
the information [because]...l receive reports from Mr. McDonald,
Mr. Hairston, Mr. McCoy, Mr. Long, Mr. McCrary...").

The fact of the matter is that Mr. Farley received a briefing
at the end of the day on April 19, 1990 from Mr. Hairston (the date
LER 90-006 was issued). According to Mr. Shipman, the last entry
in his daily notebook for April 19, 1990 indicates that Mr.
Hairston advised him that Mr. Farley was "briefed." Shipman
Notebook (Exhibit 9).

= According to Mr., Farley, the purpose of these staff
meetings was:

(continued...)
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On or about October 1, 1988, GPC's nuclear operations werle

moved to Birmingham. Stip. Ex. 12.

By December of 1988, there can be no doubt that SONOPCO

existed and had become the responsible agent for operating GPC’s

nuclear plants.

deposition in Fuchko and Yunker, where he testified as to the

SONOPCO project’s role in operating GPC’s plants. In this

respect,

This fact is established in Mr. Scherer’s 1988

Mr. Scherer testified that SONOPCO, although not

formally incorporated, would, in reality, manage the operation of

all the nuclear plants owned by The Southern Company

subsidiaries:

Q: What is the relationship between SONOPCO and Georgia
Power?

A What is the relationship?

Q:

A

Q: I don‘t know - lot about corporations and all, but
what, what do you call what SONOPCO is?

A SONOPCO at the present moment doesn’t exist. It 1s, we
-- there is a, a -- whatever it’'s called -- a petition

.continued)

exchanging information and being sure that

everybody was aware of what was going on in

all

of the various departments and

organizations. That’'s where we would learn of
anything of interest at Vogtle, including the
gstatus of the aftermath of the ([Site Area
Emergency] .

Farley 4/14/94 Dep. at pp. 70-71 (Exhibit 5).
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before the Securities and Exchange Commission to create
SONOPCO as a subsidiary corporation of the Southern

Company .

Okay .

A: And we’'re awaiting approval from the Securities and
Exchange Commission.

Scherer 12/21/88 DOL Dep. at pp. 15-16 (emphasis added) (Exhibit

e

Thus, according to GPC’s own CEQ, by December of 1988,
control over GPC'’'s nuclear operations had changed and
"responsibility of operating the nuclear plants" was transferred

to the SONOPCO project.*

To place this statement in further context, it should be
noted that Mr. Scherer volunteered that a separate entity, SONOPCO
was in existence (i.e., at page 14 of his deposition the existence
of SONOPCO is volunteered by Mr. Scherer, who explains the
complainants in the Fuchko case "had not been offered a position in
the Birmingham operation of SONOPCO" and that "whether they had a
job in SONOPCO or within the existing Georgia Power Company
remained to be determined." Scherer 12/21/88 DOL Dep. at p. 14-15
(Exhibit 7). Only after Scherer himself discussed the existence of
SONOPCO was he asked to explain the current relationship between
3ONOPCO and GPC.

" The fact that SONOPCO would be staffed and commence
operating as an unincorporated entity was also mentioned in two
internal announcements. A letter was issued by The Southern
Company’s president, Mr. Addison, on September 21, 1988. Therein,
Mr. Addison states that The Scuthern Company decided to move GPC's
off-site nuclear management and support function to the SONOPCO
project ("we have decided to move the off-site nuclear management

and support"). See Stip. Ex. 10, (Addison announcement) .
The second announcement came on October 7, 1988, through SCS.
(Exhibit 10). This announced the existence of "an interim nuclear
(continued. . .)
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In December 1988, Mr. Dahlberg replaced Mr. Scherer as GPC's
CEO. According to GPC’'s organizational chart, nuclear operations
were to report to Dahlberg. In an attempt "to keep an eye on the
nuclear company," Baker Dep. at p. 64 (Exhibit 1). Dahlberg
decided to establish a Nuclear Operations Contract Administration
group ("NOCA") in Atlanta. On December 27, 1988, Dahlberg issued
a letter advising Farley and McDonald oi the creation of NOTA.
Dahlberyg Let. (Exhibit 26). Dahlberg created NOCA to assist him
in analyzing the performance of GPC’s nuclear units and to review
the budgets. DOL. Tr. 328 (Dahlberg); 671 (Head' (Exhibit 31).
Mr. Dahlberg, on the recommendation of two vice presidents (Grady
Baker and George Head) named Marvin Hobby as, general manager of
NOCA, reporting to GPC senior vice president George Head.
SONOPCO project management, including Mr. Farley, objected to the
continued operation of NOCA. Shortly af-er NOCA +»as formed,
SONOPCO project management was instructed not to cocperate with
NOCA. When George Head reported to Dahlberg that the ZONOPCO
project was refusing to cooperate with NOCA, Laulberg advised Mr.
Head that he could not resclve the matter until ne met "with Mr.

Farley." DOL Tr. at p. 652 (Head) (Exhibit 31).*" On May 5,

#(,..continued)
support organization known as the SONOPCO Project" that would be
"staffed by employees from Alabama Power, Georgia Power and SC3,"
with SONOPCO’s " [m] anagement" to be located in Birmingham; and that
this arrangement would remain until "approval" from the GSEC to
"create a separate Southern Company subsidiary" was received.

i Dahlberg testimony during the Hobby proceeding was
directly contradicted by Mr. Head. Where Head recalled his
meetings with Dahlberg, Mr. Dahlberg denied that any such meetings

(continued...)
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1430 Dahlberg and Grady Baker met with Mr. Farley. Mr. Dahlberg
advised Mr. Farley that he wanted to increase Hobby’s staff. DOL
Tr. 570, 587 (Farley) (Exhibit 31}); Farley Dep. at pp. 58-60
(Exhibit 5). Mr. Farley responded that that would not be
necessary because the SONOPCO project would perform whatever task
Dahlberg had in mind. DOL Tr. 588, 594 (Farley) (Exhibit 31).
Three days later, on May 8, 1990, Mr. Hobby received a call from
William Evans, GPC’s Corporate Concerns Coordinator, advising
Hobby that "Farley was going to make the call" about matters

related to NOCA. DOL Tr. 160-162 (Hobby) (Exhibit 31); Hobby Log

#(...continued)
transpired, including any meeting where Mr. Head requested to meet
with Mr. McDonald to rescolve the problem. DOL Tr. 317-318

(Dahlberg) (Exhibit 31). This contradiction calls into question Mr.
Dahlberg’s credibility. It should also be noted that Dahlberg’s
denial was also contradicted by a contemporaneous letter written by
Mr. Hobby to Adm. Dennis Wilkinson. Therein, Mr. Hobby explained
that Mr. Head:

went to Dahlberg and said there was one matter
he wanted te get settled before he retired and
that was our relationship with SONOPCO.
lahlberg responded that he knew there was a
problem and he was 3oing to meet with Farley
and ser. if they could straighten it out. When
Gauige told me that, I said something like if
MclLenald report[s] to Dahlberg why in the hell
can‘t Bill [Dahlberg] just tell him what to do
and why does Bill have to go and straighten it
out with Joe Farley. George said, "Well, I
guess we have just got the answer as to who
McDonald really reports to." George also said
rhat Dahlberg said it was a waste of time for
~+hiberg to talk to McDonald.

Wilkiv = iLet. at pp. 4-5 (Exhibit 14). The fact that Mr. Head’s
test .oy ig cecrroborated by statements contained in @ a
uar! STporaneous lotrer by Mr. Hobby demonstrates that Dahlberg
tiould not be belisved. This contradiction calls Mr. Dahlberg’s
credibility into guestion.
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(Exhibit 18). Also see Evans DOL Dep. at pp. 17-18 (" [Farley]
would decide what to do with the transfer of those positions").

By 1989 a SONOPCO project de fagto board of directors was
functioning, with Mr. Farley, Mr. McDonald, KMr. Addison and the
CEOs of GPC, APC and SCS constituting the beard.**  See
McDonald 5/7/90 DOL Dep. at p. 69; Dahlberg 5/8/90 DOL Dep. at
Pp. 66-867.

Reference to SONOPCO project board of directors meetings are
made in the appointment calendars of Addison and Dahlberg. The
February 14, 1989 entry in Mr. Addison's appointment schedule
states that a "SONPCO PROJECT BD MEETING" occurred at 3:00 p.m.
See Addiscn Calendar (Exhibit 11). Reference to additional
SONOPCO preoject board of director meetings is contained in Mr.
Dahlberg’s and Mr. Addison’s appointment calendar entries for
March 6, 1%89, both of which indicate that the SONOPCO project
beard met at 1:00 p.m. that day. See Addison Calendar (Exhibit
11) ; Dahlberg Calendar (Exhibit 12); also see Dahlberg 6/10/94
Dep. at p. 64-65; Addison Dep. at p. 53.7* This de facto board

e The configuration of the SONOPCO project Board came about
"as a consensus of Mr. Addison, Mr. Dahlberg, Mr. Harris and ([Mr.
Farley]l ." Farley DOL Dep. at p. B85.

= Intervenor is greatly troubled by GPC’s current denial of
the existence of a SONOPCO project board of directors. It is
difficult to understand how GPC can deny the existence of a de
facto SONOPCO project board of directors after Mr. Dahlberg stated
under ocath that: "There was a board of directors for the SONOPCO
project," Dahlberg 6/10/94 Dep. at p. 132, and later, during the
same deposition, when asked whether prior reference to a board of
directors was to the SONOPCO project board, Mr. Dahlberg again
testified that he was referring to the existence of a SONOPCO
project board ("Q: The board meetings you're referring to are the
SONOPCO project board meetings? A: Yes"). JId., at p. 135
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met to discuss budget and operational matters pertaining to GFT’'s
and APC’s nuclear plants. In particular, Mr. Dahlberg recalled
discusseing 1) "the budget process," 2) the cost of replacing the
"condenser tubes at the Hatch Plant," and 2@ ‘'the number of
outages that would be planned." Dahlberg 5/8/90 DOL Dep. at p.
69 .

At some point, apparently in March of 1989, Mr. Farley is
given the formal title of executive vice president-nuclear. See
Farley Aff. He is named executive vice president-nuclear of The
Southern Company as well as Southern Company Services. Neither
The Southern Company nor SCS had such a position in the past and
the creation of it represents a fundamentally alteration of The
Southern Company‘s involvement with and control over GPC’s
nuclear operations.

By this point, Oglethorpe was concerned that Mr. Farley’s
invelvement with SONOPCC might constitute a violation of the
nuclear licenses for Plants Vogtle and Hatch. Mr. Dan Smith was
a high level Oglethorpe manager with responsibility for Plants
Hatch and Vogtle in the 1987-90 time frame. By early 1989 Mr.
Smith’s observations led him to conclude that Mr. McDonald was
reporting to Mr. Farley and that Farley’s control over nuclear
operations might viclate the terms of the Vogtle and Hatch

nuclear licenses. Mr. Smith reported his concern to GPC’'s
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general manager of Nuclear Operations Contract Administration,
Marvin Hobby. UOL Tr. 850-654 (Smirth) (Exhibit 31).°%®
During che Plant Vegtle, Unit 2 full power license hearings
before the Commission, Mr., McDonald was asked guesticns about the
reporting structure at Plaut Vogtle. In the official transcript
of these proceedings, Mr. McDonald reportedly stated "I report to
Dahlberg." When Mr. Smith obtained a copy of the hearing
transcript and wrote this in the margin beside McDonald’'s
statement that "I report to Mr. Dahlberg":
On paper only! In actuality McDeonald appears
to report to Farley who reports co Addison!
Fact isg GPC knows less about plants than we
do! We provide GPC with daily reports!

See Smith Notation (Exhibit 13).

Oglethorpe was so concerned about the matter that its top
two chief executives, Mr. Stacy and Mr. Kilgore, commented to Mr.
Dahlberg that they were concerned about the reporting
relationship at SONOPCO, in particular, from whom M. McDonald
was getting his management direction. See Dahlberyg &/10/94 Dep.
at p. 110 and pp. 95-99, 102, 109. Oglethorpe became so

concerned that it requested GPC to formally state, in writing, to

- Mr. Smith reported this concern on more than one
occasion. Mr. Smith’s concern was heightened when:

John Rogge made the comment to no one in
particular but to our group that the NRC was
having trouble figuring out who was in charge
at Plant Vogtle [sic].

DOL Tr. 853 (Exhibit 31). Smith reported this concern to NOCA, who
in turn reported it by way of a confidential memorandum to GPC
executive management. See Stip. Ex. 34 at p. 7.
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whom Mr. McDonald reported and where Mr. Farley fit into the
picture. Therein, Oglethorpe requested an crganizaticnal chart
explaining "how Farley fits into the picture and who he reports
to up through the Board." gee 4/26/89 Memo from Hobby to
Williams, Stip. Ex. 33.% The fact remains, that executives at
the SONOPCO project never received any organizational charts
concerning their reporting relationships. As Mr. Long cestified,
"Frankly, we’‘re not big on organizational charts, if you want to
know the truth." Long Dep. at p. 56 (Exhibit 4).
On April 27, 13989, Mr. Hobby, GPC’'s general manager of NOCA,
and his boss, senior vice president George Head, transmitted a
confidential memorandum questioning the reporting relationship of
McDonald and indicating that GPC could be in violation of the
terms of its nuclear license. The memo, signed by both Hobby and
George Head states:
A significant concern that a lot of people
have is who does Mr. McDonald work for.
..Oglethorpe Power is so concerned that it
has formally requested confirmation that Mr.

McDonald receives his management direction
from and reports to Mr. Dahlberg.

e On March 31, 1989, Oglethorpe advised the SEC that:

GPC personnel with whom Oglethorpe Power dealt
directly in relation to its interests are now
subject to a separate authority and are located in
Birmingham, Alabama" and that Oglethorpe’s ability
to obtain contractually required information is
thus hindered, and its ability to fulfill its
cbligation as co-owner reduced... It is certainly
not in the public interest to permit establishment
of a structure that would impede proper oversight
of nuclear plant operations.

Oglethorpe SEC Intervention Reply at p. 4 (Exhibit 24).
28
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...0glethorpe is very concerned about this

-

issue and they feel NRC is concerned. A
Region II NRC employee suggested to
Oglethorpe that NRC was so concerned that
they might seek to put a resident irspector
in Birmingham to see what was going on.
Hobby memo at p. 7 (Stip. Ex. 34). Mr. Hobby was instructed to
destroy the memo by GPC vice president Fred Williams. DOL Tr.
151-152 (Hokby) (Exhibit 31); Wilkinson Let. (Exhibit 14).
After Mr. Dahlberg became TEQO of GPC he decided to initiate
a company-wide management review. At the end of 1989, Mr.
Dahlberg completed this company-wide review of management to
"assure [himself] of the qualifications of the management of

Georgia." Dahlberg excluded GPC’'s entire nuclear operations from

review. See Dahlberg 4/6/94 Dep. at pp. 70-71; 122-124.°"

- In particular, Mr. Dahlberg testified as follows:
Q1 Do you recall in 1989 the Gecrgia ‘»wer Company’s rating
of its management... in November oi 1989... [when GPC’'s]

management council met to discuss the performance of
Georgia Power Company management, do you recall that?

A Yes,
Q: Now, as I understand it, pno puclear peonle were discussed
! ?
A: That's correct.
Q: Who was involved with the rating of the nuclear people?
A The nuclear personnel themselves were --
i W i ! view.
Q: Do you have any knowledge of how they ended up being
rated?
A
2
A
* * *
A: ...When I became president, I wanted to assure myself of

the qualifications of the management of Georgia Power
Company. And we had an off-site review and we reviewed
(continued...)
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Further attesting to Dahlberg’s loss of control is the fact
that he did not prepare a separate GPC evaluation for Mr.
McDonald. Rather, McDonald’s evaluation was prepared by Mr.
Harris, APC's president, and Dahlberg was only asked if he wanted
input into this evaluation. Farley DOL Dep. at p. 15 (Exhibit
5). Moreover, the final evaluation was reviewed by Mr. Farley
before it was approved. Id.

The handling of GPC's nuclear budgets changed with the
formation of the SONOPCO project. GPC’s nuclear operating
budgets were prepared by the SONOPCO project and reviewed by
Farley. Thereafter they were included in a presentation attended
by the SONOPCC procject board. GPC’s and APC's nuclear budgets
were then "approved for recommendation to the operating
compaaies" by the SONOPCO project executive comprising SONOPCO

project’'s de facto board of directors. Dahlberg 6/10/94 Dep. at

p. 122.*" As Mr. Farley explained. “"the SONOPCO project and
*(...continued)
every officer cutside of the nuclear organization; we did
a general assessment about their -- not their day-to-day

performance, but about their potential performance, about
their potential for advancement and a general assessment
of their capability...

* % »

Q: ...as I understand your testimony, ([you] did not include
the nuclear operations people, but (the review] was
limited to the fossil and hydro people?

A No. It would have been not just fossil and hydro people,
it would have been all the organization except for the
nuclear organization...

Id.., pp. 70-71; 122-124.

e McDonald testified that he couldn’t remember if he ever
presented Mr. Scherer with a nuclear budget, who he allegedly
(continued. . .)
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later on Southern Nuclear for Georgia Power, we generated our
recommendations on the budgets and sent them to Georgia Power
Company." Farley DOL Dep. at pp. 56-57. In May of 1990, before
SONOPCO was legally incorporated, Mr. Farley testified, "We've
done the best we could in trying to manage the nuclear budget for
each of the companies...If you ask, did I approve [the nuclear
budgets]? Yes, it has my blessing..." Farley DOL Dep. at pp.
94-95. Significantly, Mr. Jeff Wallace, GPC’'s Manager of
planning and budgeting, Wallace Dep. p. 5, testified that, with
the exception of nuclear, his office issued budget guidelines to
all of the other GPC departments. Wallace Dep. p. 11-12 (budget
direction "not from the budget department as was the rest of the
company” and that nuclear "did not receive the same direection as
did the rest of Georgia Power"). Moreover, the 1990 nuclear
budget was not put before GPC’'s management counsel as were all of
the other GPC departmental budgets. Wallace Dep. 13 ("nuclear
itself, I'm unaware of it being put specifically in front of the
management counsel"). Moreover, Mr. Wallace testified that he
never saw McDonald at a GPC management counsel meeting "talking
about the budget." Wallace Dep. 17.

With respect to the 1990 nuclear operating budget, Mr. Hobby
received calls from Oglethorpe as to whether the budget had been
approved. In December of 1985, Hobby called Mr. Jeff Wallace,

Manager of Resource Management, and asked him the status of the

¥ (,..continued)
reported to between April-December of 1988. McDonald 4/14/94 Dep.
at p. 21 (Exhibit 19).
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nuclear budget. Mr. Wallace told him the budget had been
approved at a meeting of The Southern Company management council
and further that Dahlberg had disagreed with the proposed budget
and Addison had said, "That’'s it. That’'s the budget." Hobby
Dep. at 73-74.

Another NOCA employee, Mr. Gerald Johnson, had come out of

GPC's budgeting department. Mr. Johnson testified that from

talking to the GPC budgeting people he learned that the 1990
nuclear budget was approved by "the Board out of the Southern
Company, " that included all the operating company presidents and
that the only GPC budget not approved by the GPCT management
council was the nuclear budget. Johnscn DOL Dep. at pp. 41-42
(Exhibit 29).

It alsc appears that Mr. Farley oversaw the introduction of

GPC’s nuclear operating philosophy.* Mr. Farley specifically

One of the Mosbaugh tapes includes the following
statement of Mr. McCoy that was made on August 6, 1990 at the plant
Vogtle site:

Let me make a comment again and be sure that
everybody understands this because -- there’s
been some discussicns in some of the other
plants of SONOPCO that were not adhering to
this and so we had some discussion at the
highest levels including Mr. Farley, McDonald,
Hairston and the three VPs about our

' L for outages...The
conclusion of that discussion was that optimum
means the basically shortest schedule that you
are able to do something in -- everything goes
right. That you do not put any contingency or
extra time in there and

See Mosbaugh Tape Tr. (Exhibit 21).
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discussed his involvement with the establishment of a nuclear
operating outage philosophy for the SONOPCO project, stating that
the philosophy was developed during a SONOPCO project "retreat"
headed by Farley that was attended by all SONOPCO project
executives (Dahlberg was excluded). Deposition of Farley (not
transcribed) .

At the end of 1989, the SONOPCC project issued it’'s official
"On-Call Project Manager" telephone list, proclaiming Farley as
the head of GPC’'s nuclear management. See Corp. Mgt. List at p.
1 (Exhibit 15).

Farley’'s role was obvious to management at the SONOPCO
project. In this respect, SONOPCO project managers observed that
Farley rather than Dahlberg was contrclling GPC’s nuclear
operations. For example, one of the highest level GPC employees
within the SONOPCO project, Mr. Shipman (Plant Veogtle general
manager of Nuclear Support) testified that it was his belief that
on April 19, 1990, McDonald reported to Farley and that Mr.
Hairston briefed Mr. Farley on April 19, 1990 as well. See
Deposition of Shipman (not transcribed) . Moreover, another
SONOPCO project manager, Mr. Steve Chestnut, made a similar
observation (Chestnut was employed in the SONOPCO project

organization between 1988 and April of 1989. Mosbaugh Aff.

- At the time Mr. Shipman testified he had been in a
position to observe the reporting relationship between Mr. Farley
and Mr. McDonald for a number of years. That Mr. Shipman believed
Mr. McDonald took management directive from Mr. Farley and that Mr.
Hairston specifically reported to Farley on April 19, 1990 is
highly significant given the importance of this date (i.e., the
issuance of LER 90-006).
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(Exhibit 22). According to Chestnut, SONOPCO project executives
made "a lot of calls to Farley" and it was not until recently
that he heard anything about calls to Dahlberg. See Mosbaugh
Tape 260A Tr. (Exhibit 27).%

Southern Nuclear was incorporated on Dec:mber 17, 1990. The
incorporation of Southern Nuclear resulted in no real change.
Indeed, the only change appears to be the formal establishment of
a board of directors; the formal electicn of officers; transfer
of Southern system employees to Southern Nuclear; and a change in
who issues pay checks. The organizational structure remained
intact.

In essence, by the time the formal incorporation of Southern
Nuclear occurred, the SONOPCO project was already in control of
GPC’'s nuclear operations and the incorporated entity did not
alter the type and amount of control that existed prior to
incorporation. Southern Nuclear’s management continued to
exercise control over GPC’s nuclear operations in v.olation of
the terms of its license. Evidence of this is contained in
Southern Nuclear board minutes. For example, the August 5, 1991
Southern Nuclear board minutes reflect that: i) Joe Farley made a
periodic briefing to the board about the status of the Hobby and

Mosbaugh Section 210 proceedings, as well as their filing of a

- Mr. Chestnut was deposed during the course of this
proceeding during which he listened to Mosbaugh tape no. 260 and
confirmed that the above stated conversation occurred and that he
made the above-identified statement to Mr. Mosbaugh. A copy of a
hand-corrected transcript of a portion of tape no. 260 is attached
hereto as Exhibit 27.
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petition under 10 C.F.R. §2.206. Both the Hobby and Mosbaugh
cases are internal GPC matters. Moreover it is Mr. Farley and
not GPC’s CEQ, Mr. Dahlberg, who took responsibility for
reporting on the development of these cases and the 2.206
petition. 2) Joe Farley briefed the Southern Nuclear board on
developments occurring at NRC’s August 19, 1991 Plant Vogtle
enforcement conference. 3) The Southern Nuclear board discussed
the preparation of GPC’s nuclear budget, specifically GPC’'s
preliminary Operation and Maintenance ("O&M") budget for Hatch
and Vogtle.

Additionally, at the November 11, 1991 Southern Nuclear
board meeting the fcllowing occured: 1) the board reviewed a
summary of proposed Hatch and Vogtle budgets; 2) the beoard
discussed what procedures should be employed for formal budget
approval; 3) the status of the Hobby and Mgosbaugh litigation was
again reported; and 4) the board reviews Plant Vogtle management
changes. The discussions occurring in these two Southern Nuclear
board meetings reflect that control over GPC’'s nuclear operations

came from Southern Nuclear and not GPC.?*

- Perhaps the best evidence that Mr. Farley, as the CEO of
Southern Nuclear, was in charge of GPC’'s nuclear operations is
contained in the following statement of Mr. McDonald before NRC
staff where he explained Mr. Farley’s role over GPC’s nuclear
operations as follows:

[Mr. Farley] represents you might say the flow of
individualized type leadership. Are those people
wheo are manning those jobs, are they trained well

enough. What are we looking for, for building

people in the future. He gets on administrative

things. When we get to budget and compare all
(continued. . .)
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Most troubling is the recent disclosure by Mr. Franklin that
the Southern Nuclear bcocard met to approve GPC’s recent response
to the NRC’'s NOV. Moreover, after counsel for NRC staff advised
GPC’'s president and counsel that NRC staff expects the response
to the NOV to be signed by GPC’'s president, GPC’s president
failed to do so.

In sum, the totality of the circumstances demonstrate that
by 1988 The Southern Company had established a de factc nuclear
operating subsidiary which controlled GPC's nuclear operations.
This de facto subsidiary was formally incorporated in December of
1590 and continued to control GPC’s nuclear operations.

IV. LEGAL STANDARDS PERTAINING TO TRANSFER OF CONTROL OF A
LICENSE

Section 184 of the Atomic Znergy Act’ prohibits the

¥(...continued)

these budgets what we do is, we get the Alabama
budget and the Georgia budget and we get all these
people who are on the [Southern Nuclear] board
together and have one big meeting and present the
budget all at one time. Each of them can see what
is happening. We had one of those meetings here
about two months ago, and he gave some pointed
comments, and the Southern Company President gave
us some pointed comments. They can each see what
is happening in the others and they can visually
compare them. We think they think that it’s
promoting management all the way around.

Stip. Ex. 19, at pp. 27-28 (NRC Official Transcript of proceedings
(Implementation of Southern Nuclear Operating Company), January 11,
1991, statement of R.P. McDonald.
* The Act rtates in relevant part:
Ne license granted hereunder...sha’l be

transferred, assigned, or in__any manner
(continued. . .)
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transfer of control of a license without first obtaining written

and informed consent by the NRC.™ Under Section 184, Congress

purposefully included the most comprehensive prohibition ever

enacted against any form of transfer of control of a license.

By section 184, Congress established a strong
public policy prohibiting the ’'transfer of
control of any license’ by every conceivable
means, without the prior written and informed
consent of the Nuclear Regulatory Commission.
This broad and sweeping statutory language
was clearly intended to proscribe the
alienation in any manner or form of any
license or right to utilize or produce
special nuclear material, without the
specified Commission action. The integrity
of the regulatory process in this regard can
only be maintained by the most scrupulous
adherence to such statutory requirements, in
reality as well as in form.

Safety Light Corp. (Bloomsburg Site), LBP-90-7, 31 N.R.C. 116,

129 (1990).
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