UNITED STATES CF AMERICR
NUCLEAR REGULATORY COMMISS

In the Matter of
Docket Nos. 50-329-OM

CONSUMERS POWER COMPANY 50-330-OM
50-329-0L
(Midland Plant, Units 1 50-330-0L

and 2)

MOTION TO REQUIRE SUBMISSION OF CROSS-
EXAMINATION PLANS, DESIGNATION OF LEAD
INTERVENORS, AND ESTABLISHMENT OF TIME
LIMITS ON CROSS-EXAMINATION

As the Licensing Board is aware, evidentiary
hearings with respect to reopened Quality Assurance
matters are presently scheduled to resume on June 1, 1983.
The issues involved are numerous and complex, and a large
volume of written testimony remains to be heard. Extensive
ard, at times, discursive and repetitive cross-examination
of NRC Staff witnesses has taken place this week and last.
Even with the Board's agreement to schedule another week of
Q.A. hearings in late June, the ability of this Board to
close the record in the OM proceeding and issue a timely
Partial Initial Decision is in jeopardy.

In the conference call on April 19, 1983 the
Licensing Board indicated its receptiveness to the idea of

cross-examination plans. This motion is a formal request by
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Applicant that the Board require cross-examination plans and

other measures necessary to expedite the proceeding, improve

the quality of the record, and improve the fairness of the

proceeding.

Specifically, for the evidentiary hearings beginning

June 1, 1983 and subsequent hearings this Board should:

1.

5.

Require all parties to file cross-examination
plans with the Board in accordance with the
Commission's Statement of Policy on Conduct of
Licensing Proceedings CLI-81-8, 13 NRC 452

(May 20, 1981). (Hereinafter "the May 20, 1981
Policy Statement").

Require intervenors to designate a Lead Inter-
venor to conduct cross-examination, on an
issue by issue or witness by witness basis.
See May 20, 1981 Policy Statement, 13 NRC

452, 455.

Require Ms. Stamiris' legal counsel to conduct
all cross-examination. Failing chat, preclude
Ms. Stamiris from cross-examining with respect
to issues which her counsel has already cross-
examined on.

Require all parties, prior to cross-examination,
to submit estimates of the time needed for such
cross-examination. This should be done on an
issue by issue or witness by witness basis. The
Board should review such estimates for reason-
ableness and allow parties to exceed time limits
so established only for good cause shown.

See 10 CFR §§ 2.711(b); 2.718(e); 2.757(c).

Rigorously enforce all of the above.

As discussed below, the Licensing Board's authority

to take these measures can not be questioned. The need for

better controls on the conduct of this proceeding is obvious,

based on a review of the volume and the quality of the record

compiled to date and a realistic assessment of the numerou.
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witnesses and issues which still must be dealt with. In
Applicant's view, these measures are essential to the timely
development of a sound, manageable and reviewable record.
Failure to adopt them, or equivalent measures, would be an

abuse of discretion.l/

II. THE LICENSING BOARD HAS THE AUTHORITY AND THE DUTY TO
CONTROL THE CONDUCT OF PROCEEDINGS BEFORE IT.

The Commission's Rules of Practice, its May 20, 1981
Policy Statement, and applicable case law make it clear that
Licensing Boards have the authority and the obligation to con-
duct their proceedings as expeditiously as practicable con-
sistent with the development of an adequate decisional record.
10 CFR Part 2, Appendix A, Introduction and Sections V(4) and
V(5); 10 CFR Sections 2.718(e), 2.757; May 20, 1981 Policy

Statement, 13 NRC 452, 453; Northern States Power Co. (Prairie

Island Nuclear Generating Plant, ALAB-244, 8 AEC 857 (1974),

Petition for reconsideration denied, ALAB-252, 8 AEC 1175 (1975),

Aff'd, CLI-75-1, 1 NRC 1 (1975); Offshore Power Systems

(Flocating Nuclear Power Plants), ALAB-489, 8 NRC 194 (1978).
Specific provisions in the Rules of Practice indicate
that the Commission does not favor the creation of an un-

necessarily large record. 10 CFR § 2.757(c) states:

1/ Applicant has been unable to reach agreement with the
other parties with respect to voluntary implementation of
these or similar measures for the control of conduct of the
proceeding.
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To prevent unnecessary delays or an unnecessarily
large record, the presiding officer may:

(c) Take necessary and proper measures to
prevent argumentative, repetitious, or cumulative
cross-examination.

Similarly, 10 CFR § 2.743(c) provides that "Only relevant,
material and reliable evidence which is not unduly repetitious

will be admitted ...." See also 10 CFR Part 2, Appendix A,

Section V(5); Prairie Island, supra, 8 AEC 857, 868-69. An

unnecessarily large record is to be avoided not merely because
of the delay involved in compiling it. An unnecessarily large
record can overwhelm the abilities of the parties to summarize
it in findings of fact - important points will be overlnoked
or lost in the sheer volume of the transcripts. The Board
itself, even with the help of the parties' findings of fact,
may find it exceptionally difficult to issue a thorough and
timely decision. (These observations are particularly true
where, as in this case, there have been changes in the
membership of the Licensing Board and in the representation of
the parties during the pendency of the case.)

Finally, even if the Licensing Board itself is un-
daunted by the prospect of a huge record, it must bear in mind
the more limited time and resources of the Appeal Board and
higher appellate tribunals charged by law with the responsibility

2/
of reviewing the Licensing Board's decision.” An unreasonably

2/ The Appeal Board has complained in recent years about its
workload. The Commission, which has rulemaking and administrative
responsibilities as well as an adjudicatory role, routinely extends
the time provided under 10 CFR § 2.786 for its appellate review,
indicating that its workload is also heavy.
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large and cumulative record in one case unnecessarily burdens
them and also robs them of time which might better be spent
on other, equally important matters. Moreover, such a record
is likely to affect the quality of appellate review, because,
it defeats the ability of the appellate tribunal to review

the record independently.é/

The Licensing Board has the authority to take
the specific measures requested by Applicant in this motion.
In addition to the general powers delegated to Licensing
Board under 10 CFR §§ 2.711(b), 2.718(e), 2.743, and 2.757,
the Commission has specifically approved the practices of
setting reasonable schedules for proceedings, designating
lead intervenors and filing cross-examination plans. May
20, 1981 Policy Statement, Sections A, B, and H, 13 NRC 452,
455, 457. Moreover, the Policy Statement makes it clear
that, where these procedural devices are adopted, they are
to be enforced.
1II. THERE IS A COMPELLING NEED FOR THE LICENSING BOARD TO

TAKE FURTHER ACTION TO CONTROL THIS PROCEEDING.

In this case, the record now exceeds 15,000 pages,

not counting prepared testimony. There are more than 60

volumes of transcript. The record will almost certainly reach

3/ As to appealed issues, the volume of the record may mean

that the Appeal Board or the Commission is tempted or even

forced to accept in whole or in part the parties' characterization
of the evidence. And of course the Appeal Board's or the
Commission's ability to conduct a sua sponte review of the non-
appealed issues may be frustrated by the sheer size of the task.
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20,000 pages before the OM proceeding can be concluded, even
if that can be done by the end of June. And the OL proceeding
has barely begun. It seems clear that the evidentiary record
in the combined OM:OL proceeding will be one of the largest
ever compiled in an NRC adjudication.i/ The sheer volume of
the record speaks for itself.

Moreover, the record, while certainly complete, is
larded with extraneous and painfully repetitive material which
makes finding and summarizing the pertinent portions a more
difficult process than it should be. The parties have been
allowed to conduct cross-examination far beyond the point of
diminishing returns on many issues which have no reasonable
chance of affecting the Board's decision in this case. The
admonition of the Commission and the Appeal Board that "cross-
examination is to be strictly confined to the scope of the direct
examination in order to insure that it does not have the effect
of expanding the boundaries of the contested issues" has been
honored far more often in the breach than the observance.

Northern States Power Company (Prairie Island Nuclear

Generating Plant, Units 1 and 2); ALAB 252, 8 AEC 1175, 1379
(1975) aff'd. CLI-75-1, 1 NRC 1, 2 (1975). Often cross-examination
has been extremely repetitive, discursive, and even abusive.

Examples of this can be found in almost every transcript, but

4/ The evidentiary record compiled by the licensing Board in

the TMI restart proceeding presently stands at 27,999 pages. The
record compiled to date by the Indian Point Licensing Board only
amounts to 12,483 pages. It is believed that in both of these cases,
a larger portion of the record is devoted to limited appearance
statements than in this case.



",
the most flagrant examples include the cross-examination

of Dr. Ross Landsman on the FSAR "Block 8" matter,é/

the cross-examination of Dr. John Weeks on corrosion of under-

— ) : " a4
ground plplng,é/ and the cross-examination of Dennis Bud21k.—/

L The direct examination of Dr. Ross Landsman dealt with an
irregularity in the use of a procedure for completing "Block 8"

in a form used by Applicant in its FSAR re-review. Dr. Landsman's
direct examination was limited to 8 transcript pages. See Tr.
4844-51 (direct). His cross-examination by Ms. Stamiris lasted
more than 200 transcript pages throughout the afternoon of

October 14, 1981 and the morning of October 15, 1982. See Tr.
4859-5071. This issue was clearly not important enough to have
wasted so much time.

6/ There is no contention on corrosion of underground piping

in this proceeding. There is a contention, Stamiris Contention

4C, that remedial measures are inadequate because they fail to
account for the effects of dewatering, soil settlement and seisuic
events on underground piping. Nevertheless, Ms. Stamiris through
cross-examination was allowed to expand her contention to include
corrosion, and the Staff was required to produce an expert witness,
Dr. Weeks. See Tr. 7827-35; 9146-9192, 9210-20, 9294-9395,
9436-9476. Before the Board finally cut Ms. Stamiris off, the better
part of three days had been spent in repetititive and confused
cross-examination on a matter not in controversy in this pro-
ceeding. The Board's failure to cut this off sooner was contrary
to the Appeal Board's and Commission's instructions in Prairie
Island, supra, ALAB-252, 8 AEC 1175, 1179 (1975); CLI-75-1,

1 NRC 1, 2 (1975).

7/ Applicant's witness, Dennis Budzik, was called to the stand at
the urging of NRC Staff ccunsel to explain Applicant's state of
knowledge in a meeting on March 3, 1982 in which Applicant in-
correctly informed the NRC Staff that there were only two areas

of potential liguefaction at the Midland site. Mr. Budzik was
subjected to prolonged and repetitive cross-examination long after
he had carefully and clearly explained the relevant facts and
accepted responsibility for the error. See Tr. 12184-12308. 1In

a sense, of course, any unduly prolonged and repetitive cross-
examination abuses the witness. Dr. Landsman and Dr. Weeks, in
the examples discussed in footnotes 5 and 6 above, as well as more
recent Staff witnesses such as Mr. Rowsome, Mr. Hulman and Ms.
Mitchell have unnecessarily been forced to repeat themselves over
and over again beyond the normal limits of courtesy and

patience. See Tr. 13112 et seq.:; Tr. 13441 et seq.
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While these examples are admittedly extreme, the problem of
rambling, repetitive, immaterial cross-examination infects
virtually every transcript in the record.

To demonstrate the poor quality of the record, we have
attached transcript exerpts relating to a few of the subissues
discussed in the week of February 14, 1983 which show how re-
petitive and circular much of the cross-examination really is.g/
These are only a few exerpts from a 15,000 page record which some-
how must be summarized into findings of fact and a decision.

The cumulative effect of this kind of record is eye-glazing
and mind-numbing. It is not the kind of record the NRC or the
Appeal Board will find convenient to review.

The situation has, if possible, deteriorated in this
hearing session. The Board has already been forced by the pro-
longed nature of cross-examination to schedule an extra week of Q.A.
hearings in late June, and it is dubious whether even then

the record can be closed. The Board's ruling that Ms. Stamiris'

8/ There are three examples provided. First, exerpts

are taken from the cross-examination of Dennis Budzik as to

the state of his knowledge on March 3, 1982, his representations
at the March 3, 1982 meeting, the sources of his information and
error, and his responsibility for the error. (Mr. Budzik's
direct examination is included.) Second, exerpts are

taken from the discussion of one non-conformance report,

Bechtel NCR 4199 (the duct bank drilling incident), and of

the stop work order that followed. Third, Applicant's

witnesses testified 5 times that the excavation permit

system went into ef{fect on May 24, 1982. Many more examples

of repetitive and pointless cross-examination can be pro-

vided upon request.
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attorney and Ms. Stamiris herself could both cross-examine the
same panel of NRC witnesses, and its unwillingness or inability
to prevent such cross-examination from covering the same ground

has contributed to the delay and compounded the repetitiveness of

the record.g/ Even in light of last week's experience, the
Board has been reluctant to rule that Ms. Stamiris and her

counsel can not both cross-examine the same witnesses in the
future.lg/ This procedure is unfair and improper and it should

be prohibited.ll/ In short, the Licensing Board must take steps

to regain control of this proceeding.

9/ Examples of repetitive cross-examination (many of which
involve Ms. Stamiris asking questions in subject areas already
covered by her counsel, Ms. Bernabei ) can be found at Tr.
14919-22, Tr. 14937-39, Tr. 14945-46, Tr. 14957-61, Tr.
14968-69, Tr. 14983-86, Ir. 14987-88, Tr. 15006-9 and Tr.
15057-59. It is true that the Board has expressed its desire
that such cross-examination not overlap and on occasion sus-
tained Applicant's objections to questions that have been asked
and answered, i(see e.g. Tr. 15047-48, Tr. 15006-09). Never-
theless, it is clear from the record as a whole and from the
portions of the record cited in this footnote and in this
motion that the Board has not been able to assert effective
control over repetitive and discursive questioning.

10/ See Tr. 15094-95. The Board has ruled only that Ms.
Stamiris and her counsel can not both cross-examire Mr. Keppler.
It has expressly declined so far to extend its ruling to the
other witnesses or panels of witnesses.

11/ 10 CFR § 2.713(b) states that a person may appear in an
adjudication on his or her own behalf or by an attorney at law.
The regulations do not contemplate that both an intervenor and
her attorney will be allowed to cross-examine, particularly
with respect to the same panel of witnesses and particularly
where the questions are allowed to overlap. The Rules of
Practice do contemnplate that repetitive and cummulative
evidence will be prohibited. See, e.g. 10 CFR § 2.757(c),
2.743(c) .



-10-

IV. CONCLUSION.

For the reasons stated, Applicant respectfully requests
the Licensing Board to adopt the procedural measures outlined on
page 2 of this brief to expedite this proceeding, improve the
quality of the record, and result in greater fairness to all

2
parties.l:/

Consumers Power Company

Isham, Lincoln & Beale

3 First National Plaza
Chicago, Illinois 60602
(312) 558 7500

12/ If the Licensing Board refuses to grant Applicant's motion
in its entirety, we respectfully request that it certify
the denied portions to the Appeal Board pursuant to 10 CFR
§ 2.730(f). While we recognize that this would be an inter-
locutory review, failure to adopt more effective measures to
control the record would result in unusual delay and expense,
would have a pervasive effect on the basic structure of this
proceeding, and would place this Board "on a collision course"
with Commission and Appeal Board policy. Cf. Duke Power
Company (Catawba Nuclear Station, Units 1 and 2), ALAE 687,
16 NRC (August 19, 1982); Public Service Electric and Gas
Company (Salem Nuclear Generating Station, Unit 1), ALAB-588,
NRC 533, 537 n. 10 (1980); Norhtern States Power Co. (Prairie
Island Nuclear Generating Plant) ALAB-252, 8 AEC 1175, 1180
(1975) .
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CERTIFICATE OF SERVICE

I, Michael I. Miller, one of the attorneys for
Consumers Power Company, hereby certify that a copy of
Applicant's "Motion to Require Submission of Cross=-examination
Plans, Designation of Lead Intervenors, and Establishment of
Time Limits on Cross-examination" was served upon all persons
shown in the attached service list either by hand deliverya~’%7Z/7V5
or by deposit in the United State il, fi class, this ‘
f day of May, 1983. ;
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SUBSCRIBED AND SWORN before
me this day of May,
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Notary Public






LOOSE SANDS AND THE MEETING OF MARCH 3, 1982

Attachment A

to Applicant's "Motion

to Reguire Submission of
Cross-examination Plans,
Designation of Lead
Intervenors, and Cstablish-
ment of Time Limits on
Cross-Examination”

dated May , 1983.
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not to discuss Mr. Budzik's testimony with either Mr. Kane
or Mr. Hood; and I have asked Mr. Kane and Mr. Hood to
make sure that no one discusses Mr. Budzik's testimony
with them.

CHAIRMAN BECHHOEFER: Fine.

MR. STEPTOE: Thank you. May we call Mr.
Tudqe
Budzik to the stand, Chiefﬂ?echhoefer? This witness has
not been previously sworn, I don't believe.

CHAIRMAN BECHHOEFER: Oh, do any other parties
have preliminary matters? We could take them later, too. |
MR. MARSHALL: I don't have anything.

Whereupon,

DENNIS M. BUDZIX,
called as a witness by Counsel for the Applicant, having
been first duly sworn by the Chairman, was examined and
testified as follows:

DIRECT EXAMINATION

BY MR. STEPTOE:

Q Mr. Budzik, would you state your name for the

record?
A My name is Dennis M. Budzik, B-U-D-Z-I-K. l
Qe By whom are you employed and in what capacity? {
A I'm employed by Consumers Power Company. I am !

the section head for the licensing section of the safety and

licensing department for the Midland project.

ALDERSON REPORTING COMPANY, INC.
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Q Would you please briefly describe your educational
background.

A My educational background is that I went to the

University of Illinois and received a degree in engineering

physics.

I then went on to the Naval Post Graduate Schocl
at Monterey, California and received a Masters Degree 1in
nuclear physics. Plus I've also had the Navy's officer
nuclear power training for submarines.

Q How long were you in the Navy?
A I was in the Navy for seven years. The first year

I was in graduate school, and the rest.of the time I was either
5 - “aA

P

in training or I was a nuclear'ﬁrdiniﬁé officer aboard two
submarines, the USS Sea Wolf and the USS Patrick Henry.

Q Are you still in the Naval Reserve, Mr. Budzik?

A Yes, I am. I hold the rank of commander and I am

attached as a reservist to Submarine Group 8 in Naples,

Italy.
Q Would you please describe your work experience.
A After my service?
Q Yes.
A After my service, I joined Consumers Power Company

in 1976 and have worked for them since then.

I have worked in areas of reviewing rad waste designs

o8
| for both Palisadeées A Midland and other related nuclear areas.

ALDERSON REPORTING COMPANY. INC.
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Two and a half years ago I took on my present
assignment.

Q Would you please describe what your responsibilities
are in your present assignment?

A My responsibility is primarily coordination of
the licensing information that is necessary to provide to
the NRC Staff for their review so that we will eventually
receive a license.

Q In your own words, would you please describe
the events leading up to and including the March 3rd, 1982
meeting with''the NRC Staff, particularly focusing on
what information you had concerning ligquefaction potential
at the site at the time of that meeting.

A Okay. The first thing I'd like to say is that
if -- I've read Mr. Hood's testimony, and part of his
testimony is Attachment 2, which is a summary of the meeting
that occurred on March 3rd. And I would say that the
facts in here agree with my memory.

One thing I will add, the only thing that I saw
that was obviously incorrect was that the list of attendees
does not include Mr. Brunner, and the meeting notes, if you
notice, do include a remark made by him, so it's obvious
that he was there.

Also, I believe, for part of the meeting -- I

may be wrong =-- I think Mr. Paton was there.

ALDERSON REPORTING COMPANY, INC.
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But, other than those two minor facts, I pretty
much agree with what is expressed here.

One thing I would like to put in proper perspective
is that Mr. Gonzales, who is assigned to the Midland --
he's an NRC Staff reviewer in the hydrology section. and
he is assigned as a reviewer for the Midland docket, and
he has testified before this Board.

One of the reasons this meeting was called was
that for about a year prior to this meeting he was
unavailable to do any work on the Midland docket because
of ofher priorities in the NRC, and so that we hadn't
had an opportunity to meet with the hydrology reviewer
for approximately a year prior to this.

This meeting, from Consumers Power point of view,
;;s called primarily to discuss the hydrology aspects of
the dewatering system and to discuss with the Staff the
preliminary results we had on about roughly 30 days) Xt
may have been a little less than that, but, roughly., we
were at about the 30-day point on the recharge test, which
was a test that we had proposed much earlier to show that
there was sufficient time to repair the dewatering system

before recharge would occur.

ALDERSON REPORTING COMPANY. INC.
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Going intc the meeting, my understanding and

those who came along with me was that the design basis of

the dewatering system was to prevent the liguefaction of

soils in two areas: one, the area of the Diesel Generator

Building and, two, the area of the railroad bay.

1 was not aware of other areas that reguired

dewatering specifically to prevent liquefaction.

At that time, going into the meeting, we .thought

that the Staff had reached independently =-- primarily

Mr. Hadala, who is employed by the. forps of .Engineers- -

that they had reached the same conclusion.

One of the first things that happened at the
meeting, as the meeting minutes reflect, is that we
found there was a misunderstanding between us and the

Staff on this point of what the design basis of the

dewatering system was. And where it went back to =-- and,

in fact, at one point I went back to our Bethesda office

to get a copy of the gquestions so that we could all look

at it at the meeting was that gquestion 24 and 47 were not-

there were some ambiguities in it. The ambiguity that
existed in the guestion which we didn't realize until
this discussi-n ensued at the meeting ,was that the
guestion only addressed structures, it doesn't address
underground utilities at 211. And it says =- I'm trying

to recall from memory because I haven't looked at it in

ALDERSON REPORTING COMPANY, INC.
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a long, long time, but I believe it said something to the
effect that we were dewatering under two structures.
Q Mr. Budzik, just to be clear, the ques:ions

you're referring to are guestions asked by the NRC pur-

suant to SQ54<fy

2 That is correct. And, in fact, I believe
question 47 was the last time that we had really spent
any time on hydrology in the dewatering system because
of the removal of -- the temporary removal of Mr. Gonzales

for about a year from the review.

ALDERSON REPORTING COMPANY, INC.
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1 = At the meeting what the Staff =-- I shouldn't try
;('. 2 to paraphrase the question because it's been a long time
3 cince I read it, but what it came down to is that the
(. 4 description of the dewatering system basically indicates
3 5 that most of the site will be dewatered to some level.
; é And what the Staff had interpreted that to mean
g 7 was that that was the design basis. You know, in cur
g 8 mind, that wasn't the design basis., that just happened
g 9 to be that that's how it worked out when we tried to
E 10 achieve dewatering of these two areas because it turns
§ 1" out from a hydrological point of viewJ i
g 12 And, again, this is an understanding that .
(_ g 13 primarily Mr. Paris of Bechtel provided me with, is that l
=
E 14 the primary area of recharge 1is arounéd the service water
g 15 building.
=
; 16 And so rather than putting wells to remove the
@
g 17 water immediately around the railroad bay of the Auxiliary]
E 18 Building or the Diesel Generator Building, it appeared to #
E 19 be easier to just intercept the water at the place where |
20 it was primarily entering the power block area of the

21 site. And that was the service water building.

So if you look at the dewatering system, you

£
N

23 have interceptor wells near that structure to intercept
(. 24 the water coming from the cooling pond. By doing that
25 interception, and then having wells around the site

ALDERSON REPORTING COMPANY. INC. |
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primarily to pick up any water that jets back past the v
ar

interception wells, .we basically end up dewatering the

whole power block area.

ALDERSON REPORTING COMPANY, INC.
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area 1 But the lack of understanding or communications ‘
( 2 between us and the Staff that became apparent very
3 quickly at this meeting was that we hadn't properly
( 4 communicated to the Staff what the-desian basis was.
[ ¢ k2 W
a That, of course,l insuedf-f'ﬁx:é‘t!‘(the things y v
: Hadils
I 6 that happened is Mr. Mhad indicated that he would ¥
g 7 have to go back and look at the boring data that the !
i 8 staff had because he had made =-- he had ignored some
g 9 of the boring data based on his understanding of how
E 10 the -- how the system was intended to operate.
§ n I think it's clear in here that the Staff, :
;’ 12 because we had provided them with the boring data
( g 13 previously, and when I say previously, it's really at
2 14 least a year earlier because it was provided befcre 1
g 15 really personally got involved in the soils remedial
:-‘ 16 licensing issues.
E 17 And one of the areas that the Staff brought up
E 18 was they remembered just offhand that there was some
E 19 loose sand near the tanks for the d&jsel fuel oil. And g
20 as you can see in the meeting notes, there was gquite a
21 bit of discussion about us going back and evaluating that
( 22 loose sand.
23 Anyways, I think the =-- from there on the
L 24 meeting notes pretty much reflect what happened.
25 o Mr. Budzik, was there any discussion of locse

ALDERSON REPORTING COMPANY. INC.




300 TTH STREET, SW. , REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 5542348

N v A ww

o o™

10
1"
12
13
14
15
16
17
18

19

21

12193[

sands north of the service water pump structure in that |

|
\
meeting? ‘
S Not that I recall.
Q You said that the design basis of the dewatering
system is to dewater only two areas under the train bay
area and the Deisel Generator Building, even though the
entire plant area will, in fact, be dewatered.
what is the significance of the distinction?

A Well, what the significance is, is that when

we -- when this system was designed, one of the things was

that we didn't -- we wanted time to repair the dewatering
system in case of any type of failure, and s> we were
|
counting on a certain amount of recharge tine as 1is }
indicated in these meetinc minutes.
chawt (&

Q Before the liquefaction—Eeeoatéoikwould occur? .

A That's correct, before liquefaction potential
would occur above 610 of these two areas.

I would like to meke one other point that goes
beyond this meeting. As soon as I found cut, and I don't
remember if it was before the communication with Mr. Kane
or after, my memory vaguely tells me that it was befocre,
but I do remember calling Mr. Hood when I found out that
this area in the service water building had loose sands --

in front of the service water building had loose sands.

I called him up to tell him of this fact as soon

ALDERSON REPORTING COMPANY, INC.
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1 as it became known to me. And, in fact, I indicated to
‘( 2 him that it was my judgment, before I had any management
3 approval for this, but that in my judgement we would
( 4 probably have to replace the sand.
3 5 The reason being is because the recharge rate
! 6 in that area, being the area where the recharge is coming
g 7 from, is so quick, in my opinion it didn't take any
i 8 hydrology expert to ascertain that the dewatering system
g‘_ 9 wouldn't suffice and that that material had to be
E 10 replaced with more competent material from a liguefaction
g 1 point of view.
;’ 12 o} Were any of the participants in this meeting,
( g 13 from Consumers Power, Bechtel, expert in liguefaction?
=
E 14 A Yes, there was one. And that was -- if you
§ 15 look ~ at the list of attendees, if I can find it, was Mr.
:‘ 16 Meisenheimer, except that at this puint in time Mr.
E 17 Mecisenheimer had not reviewed the boring data to make any
E 18 “zgge;bf;g‘:bout liquefaction and so indicated at the
=3 g 19 meeting.
20
21
C =2
23
C =
25
ALDERSON REPORTING COMPANY, INC.
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When I say he was an expert, it's based on my
knowledge of his past training and experience in the
field.

Q Was there any representative from D=I. Afifi's
geotechnical group, that was doing the liquefaction
analyses, at that meeting?

A No, because I think,as I explained, it really
wasn't the intention to discuss ligquefaction at this

meeting. We thought we both had a common understanding

of the liguefaction potential on the site going inteo

this meeting. i

JUDGE HARBOUR: Who do you mean by "both" 1

there?
THE WITNESS: Pardon me?
JUDGE HARBOUR: Who did you mean when you said
"both"?
THE WITNESS: Oh, both the Staff and us. See,
dqdala
we were aware that Dr. , from the Corps of v

Engineers, had done independent evaluation of liguefaction
and did come to the same conclusions.

The reason he came to the same conclusions
is because he had used a different..assumption about the
dewatering system and its capability.

BY MR. STEPTOE:

Q To the best of your knowledge was there a

ALDERSON REPORTING COMPANY, INC.
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written report from Dr. Afifi's group concerning ligue-
faction potential at the site in existencn on March 3rd,
19822

A No, there wasn't. I was aware that Dr. Aflfi
had to have evaluated the need for ligquefaction on the
site, but there was no report and, in fact, there was no
intention of submitting a report because the data was

#4:4:15\

already submitted to the Staff and we knew that Dr. Hedoite

had done an independent evaluation of that data.

Q Have you specifically read =-- well, if the

report wasn't in existence, you hadn't read it. But had
you specifically discussed liguefaction potential with '

Dr. Afifi before that meeting?

’\\ w\f \

A No, I do not recall addreésing him at any time ]
before that meeting.
Q Do you know where the report came from .that

was eventually submitted to the NRC Staff on March 1l2th
or thereabouts?

& We basically filed the report from the infor-
mation that Dr. Afifi had in his files and notes and
evaluations that he had done.

Q Wwas that based on the regquest made by the
NRC Staff at the March 3rd meeting?

A Yes, 1t was.

Q Once the misunderstanding became apparent with --

|

ALDERSON REPORTING COMPANY, INC. ‘
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B adale

concerning what assumptions Dr. Hedeiia haid used and once
the Staff asked for Consumers Power Company's basis for
saying that there were only two areas subject to ligue-
faction, did you attempt to persuade the NRC Staff that
there were no other areas in that March 3rd, 1982 meeting?

A The only persuasion I may have done is that I
believe I indicated that those were the two area that 1
was aware of where liguefaction could occur.

Q Did you agree to provide further information to
the Staff, supplying the basis for liquefaction potential?
.\ Yes. And the meeting minutes reflect that.

Q 1f you had known of a third area of potential
liquefaction, would you have told the NRC at that meet;ng?

A Most definitely. That is my job.

Q Did you or to your knowledge anybody at == in
Consumers Power Company or Bechtel at any time deliberatel
attempt to deceive the NRC concerning the existence of
loose sands in the service water pump structure area?

A Noet to my knowledge. I feel it was Jjust a
case that we didn't have the people there to properly
represent that issue. And, quite frankly, if I ever
caught anybody misrepresenting things, I1'd break their
neck.

MR. STEPTOE: I have nothing further.

MR. PATON: Mr. Chairman ==

ALDERSON REPORTING COMPANY, INC.
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LOOSE SANDS AND THE MEETING OF MARCH 3, 1982

State of Budzik's Knowledge

12201-12202: 18-1

Mr. Paton: And what did you know about that information
before March 3rd?

Mr. Budzik: My understanding was -- and it was an
indirect understanding, in that I had never discussed
it with Dr. Afifi or his -- or the people that work for
him. My understanding was that the site contained two
areas where there was the potential for liguefaction.
One was the area of the Deisel Generator
Building and the other was the area of the railroad
bay.

LA R

12202: 21-24

Mr. Paton: All right. Now, I want to ask you a little

different question and that is I want you to tell us

what you knew about that information and where

you got the information from. Objection;Overrule

LR

12204: 12-16

Mr. Paton: Did you ever see any papers that were
developed by Dr. Afif1i?

Mr. Budzik: No. In fact, to this day I have not
reviewed specifically the information that we
submitted on that subject after this meeting.

LR A

12205: 4-8

Mr. Paton: Is it clear to you now that the information
developed by Dr. Afifi prior to March 3rd in fact
showed that there were three areas that had potential
for liquefaction.

Mr. Budzik: Yes.



' 12209: 6-8

Mr. Paton: Mr. Budzik, at the time of this meeting on

March 3rd, the information that had been developed

by Dr. Afifi, how familiar were you with that informa-

tion? Objection; overrul

LA

12212: 1-7

Mr. Paton: And you discovered later, after this
meeting you discovered that, in fact, the information
developed by Dr. Afifi showed that in fact there

was a third area with potential for liquefaction?

Mr. Budzik: That's right. And, as soon as I
discovered that, I made contact with Mr. Hood
to let him know, as soon as I became aware of 1t.

LR

12212: 8-11

Mr. Paton: Did you make any effort prior to the
meeting to yourself learn whether Dr. Afifi's study
showed that there were only two areas or three
areas?

Mr. Budzik: No.

LA

12213: 2-19

Mr. Paton: Let me ask you this. When did you subse-
quenlty learn that Dr. Afifi's information showed
that there were three areas with a potential for
liquefaction?

Mr. Budzik: A few days later. I don't remember
exactly who came into my office, but they let me
know, you know, what had happened.

I don't know if it was Jim Meisenheimer Or
one of the other people in the geotech area that
works for Consumers Power.

Q. Did you then go back and read the information
developed by Dr. Afifi?

A. =No audible response

9 You did not?




12213: 2-19 (continued)

MR. STEPTOE: Mr. Budzik, the court reporter can't
get a nod.

THE WITNESS: Oh, I'm sorry. No.
I haven't read the information developed by
him to this date.

LA B

12214: 1-7

Mr. Paton: What was the -- when did Dr. Afifi
develop this information?

Mr. Budzik: I don't know. You know, the only
thing I know is that the borings that were

used for this evaluation were from the borings
that were used in the initial site investigation,

and those borings are gquite old. Objection;:Overrule
LR A
12217: 1-10

Ms. Stamiris: You were asked by your counsel,
to the best of your knowledge, did Afifi have a
written report in existence at the time of the
March 3rd, 1982, meeting. Do you remember that
guestion?

Mr. Budzik: Yes.

Ms. Stamiris: And do you remember your answer?
Mr. Budzik: Yes.

Ms. Stamiris: What is it?

Mr. Budzik: The answer was that I was not aware
of any report.

LR B

12218: 11-20

Ms. Stamiris: Okay, I1'l]l ask it this way. By that
question and answer, did you mean to imply that you
are certain this report was not in existence on
March 3rd, 19822

Mr. Budzik: Yes.



12218: 11-20 (continued)

Ms. Stamiris: Well, how can you be certain that
no one else -- you know, that it didn't exist?

1 mean, if you say to the best of your
knowledge it didn't exist --

Mr. Budzik: I can only answer within my own
intellignece and memory.

LA B

12220-1: 21-12

Ms. Stamiris: Mr. Budzik, how are you so certain that
-- and when 1 say report, I'm using this in a sense
that I'm using the term generically to apply to a
collection of information, whether it be written on

a chart, whether it be an evaluation of the information
that Dr. Afifi had on the subject of liquefaction. It
doesn't have to be a written formal report, but --

Mr. Budzik: I guess I don't accept that definition
of a report.

Q. Then 1'11 use the word, an evaluation of the
liquefaction potential of the Midland Plant site.

Do you believe that such an evaluation of the
liquefaction potential of the Midland plant site
was in existence on March 3rd, 19832

A. I guess I'm just getting really confused.
My knowledge was that there was an evaluation
done of the potential for liguefaction prior
to March 3rd.

T
12223-3: 1-1

Ms. Stamiris: Did you have any knowledge of the
conclusion of this evaluation?

Mr. Budzik: No, except that it formed the basis --

the design basis for the dewatering system, that 1is

why the dewatering system was there.

Q. So you had no specific knowledge of the conclusions?

A. I'm not aware of any written conclusions, okay?
And that's what I mean by a report.



12222-3 1-1 (continued)
Q. Wwell, I didn't say written. I think I specified --

A. 1 told you I didn't agree with your definition
of report. That isn't the way it's used in the project.
A report is a document that is passed from one
party to another and has had certain reviews depending
upon the report.
I don't know how the information was passed to
Mr. Paris so that he could do his work of designing
the dewatering system,

Q. So am 1 correct in understanding your testimony
that you were not aware of any details of any evalua~-
tion or conclusions regarding the liquefaction potential
at the Midland site on March 3rd, 19827

A. 1 was only aware of the conclusions in the sense
that is what was the design basis for the permanent
dewatering system.

LR

12223: 2-6

Ms. Stamiris: Did you alsc say that you had not yet,
as of today, read or reviewed any Afifi report as
to the overall evaluation of the liquefaction
potential at the Midland site?

Mr. Budzik: That's correct.

LR

12236-7: 11-1

Ms. Stamiris: Mr. Budzik, in relation to or bearing
in mind the new information that has continued to
develop at the Midland plant site regarding soils
issues, am I correct in understanding that when you
went to the meeting on March 3rd, 1982, that you
didn't look closely into the liguefaction issues
because you assume that they had been taken care

of anéd were resolved sometime prior to your involve-
ment in 198172

Mr. Budzik: That's correct.



12244-5: 18-10

Ms. Stamiris: Well, you said the word that Consumers
was going to generate the information. That casts a
very different light on what we've been hearing about
producing information which --

Mr. Budzik: No; what I'm saying is is to put it in
a summary form that the Staff asked for.

Q. Oh, you mean the information =-- you know that
on March 3rd, 1982 that the information was available
but you were just going to generate a summary of

that information?

A. The information that I knew was available is
that the borings existed and thet some evaluation
of liguefaction had been done.

There's a lot of design information that we
put into some kind of summary form, and, in fact
the FSAR itself is a -- one form of that summary
information -- design information that we pulled
together for the Staff's review.

LA

12252: 16-20

Ms. Stamiris: I would like to ask you, do you
remember testifying that none of us -- meaning
the Consumers people =-- at the meeting had firsthand
knowledge of the Afifi information?

Mr. Budzik: Yes.

LA

12282: 12-22

Mr. Paton: So that as of March 3rd you personaily
were -- well, on March 3rd you were aware that
Dr. Afifi had done an evaluation?

MR. STEPTOE: Objection. Asked and answered.

Mr. Paton: Is that correct?

Mr. Steptoe: Objection. Asked and answered.

Mr. Paton: I'1l]1 withdraw the guestion.

Mr. Paton: On what did you base your statement to
the Staff?

Mr. Steptoe: Objection. Asked and answered. Objection:NO ruling



12288-9: 21-10

Mr. Paton: Mr. Budzik, you did admit that it came to
your knowledge at some time that, in fact, the

Dr. Afifi study showed there were three ~reas of
concern for liquefaction?

M~. Steptoe: Objection to the characterization of
48 testimony.

Mr. Paton: Well, he has already agreed with it.
He didn't say it.

Mr. Paton: But do you agree with that, Mr. Budzik?

Mr. Marshall: He just indicated it for the record.
He just nodded his head.

Witness: That information came to me after the
March 3rd meeting.



Budzik's Representations at March 3, 1982 Meeting

12199: 8-22

Mr. Paton: Mr. Budzik, at the March 3rd meeting did
you mention any studies that had been made by or under

Dr. Afifi?

Mr. Budzik: No. I knew that Dr. Afifi had evaluatead
the site, but at that time I did not know of any

studies.

any information prepared by Dr. Afifi, whether it
was charts, studies, reports, etc.?

A. I knew that there had been evaluations made
of the potential for liquefaction and that that
formed the design, as I understood the design,
basis for the dewatering system.

Q. But are you indicating you did not mention
that at the March 3rd meeting?

|

|

|

|

|
Q. Now, I want to make certain. Did you refer to
A. No, I didn't.

LB

12200-1: 21-1

Mr. Paton: Mr. Budzik, I want to know if you referred
in that meeting to any report or study or charts

or other information prepared by or under Dr. Afifi
with reference to dewatering at the site?

Mr. Budzik: No.

LR R

12202: 2-20

Mr. Paton: Now, I do want to ask you about your
understanding of that information, but the guestion
I've asked you twice is what did you say about

that information at the March 3rd meeting?

Mr. Budzik: All I remember is that I indicated
my understanding of what the potential for
liquefaction was at the site.



12202: 2-20 (continued)

Q. pid you say that that information came
from Dr. Afifi?

A. Yes.

Q. Tell us anything else you remember about what
you said at the March 3 meeting about the informa-
tion that came from Dr. Afifi?

A. I can't think of anything else. We indicated
that we would have to gc back to Dr. Afifi and review
the information that he had and that he couldn't, you
know, none of us at the meeting had what I would call
first-hand knowledge of that information and that
we'd have to go back and find it out.

LR

12211: 3-16

Mr. Paton: Mr. Budzik, you may have answered this, but
you did represent to the staff at that meeting that
there were only two areas that had a potential for
liquefaction, and that was at the Deisel Generator
Building and the railroad bay area, is that correct?

A. That's correct.

See, I opened the meetin3y with a, you know,
general discussion of, you know, why we're here, what
things we wanted to discuss, and I believe I led off
with some discussion of what the design basis of the
dewatering system was. And we right away ran into
this lack of communication between us and the staff
that we were unaware of until this meeting started.

LR A

12274: 2-12

Chairman Bechhoefer: Mr. Budzik, I just have a couple
guestions. Most of mine were asked already.

Q. Was there any mention at all in the March 3rd
meeting of an evaluation by Dr. Afifi's geotechnical
engineering group in those terms Or similar terms?

A. No, I don't remember. 1 remember reference
that Dr. Afifi had done liquefaction evaluation of
the site and that -- but if you are asking about
some kind of compiled report or that, no.



12281-2: 23-11

(Thrice vepetitive: this is in DMB's direct testimony; DMB had agreed
with Hood's summary of meeting, and it repeats oral testimony on cross)

Mr. Paton: [Reading from attachment 2, pg. 2, to staff testimony]
*"The evaluation by Dr. Afifi's geotechnical

engineering group, from which the Applicant concluded

that no ligquefaction concern exists for seismic

Category 1 structures other than the DGB and RBA has

not been presented to the Staff."

Mr. Budzik, my question is: Did you tell the Staff at
the March 3rd meeting that the evaluation by Dr. Afifi's
geotechnical engineering group concluded that no ligquefaction
concern exists for siesmic catergory I structures other than
DGB and RBA?

Mr. Budzik: Yes.

Q. Do you consider that inconsistent with your
previous testimony today?

A. No.

LA B

12284-8: 22-9

Mr. Paton: You admit that you told the Staff on March 3rcd
that the Dr. Afifi study was limited to -- indicated the
liquefaction problems were limited to two areas. Do you
agree with that?

Mr. Steptoe: Objection

Ms. Stamiris: He's going to object to the use of the
word study. Would you be willing to use the word
evaluation?

Mr. Patcn: Evaluation.

Mr. Paton: The evaluation showed that? Did you?

Mr. Budzik: What 1 remember initially telling the
Staff is that there were two areas of potential
ligquefaction. And then, as the discussion evolved,
Dr. Afifi's name was brought into it because he

is the one who does this type of evaluation and
this is where the information would have come from.

Mr. Paton: Judge Bechhoefer, I would like to have
the witness be instructed to answer my questions.

Mr. Steptoe: Objection to that. I object to that.

Mr. Paton: This =--



-

12284-8 (continued)

Mr. Steptoe: Excuse me. I think I'm entitled to the
courtesy of being allowed to continue.

Mr. Paton: I'll start again.
Chairman Bechhoefer: Well --
Mr. Marshall: Wait for a ruling.

Mr. Steptoe: Judge Bechhoefer, this witness has
been more than responsive to all of the guestions that
have been asked this morning, and this cross examination
is repetitive. All these guestions have been asked and
answered a number of times by Staff Counsel, by Mrs.
Stamiris, and, to a much more limited and constricted
extent by the Board.

There is just no point in continuing going over
the same ground.

Mr. Paton: Judge Bechhoefer, I am not going over the
same ground. You developed this statement on your
questions.

It is a very limited issue here. Mr. Budzik, I
submit to the Board, has told this record and stated
on this record that he told the Staff at that meeting
that the Afifi study -- Afifi evaluation showed that
there were only two areas of concern for liquefaction.

I believe he said that. Now, I want to ask him what
he based that on, because, obviously, he has also
testified that the Afifi study showed in fact there were
three areas. I want to ask him what was his basis for
telling the Staff that the a.ifi study showed that --
the evaluation showed there were only two areas.

Now I don't understand why the Applicant is not
willing to answer that gquestion.

Mr. Steptoe: Judge Bechoefer, the Applicant does

not want its witness to answer that question because
the witness has answered that question a number of
times, and I believe the Board is absolutely clear
and the record is absolutely clear on what the
witness's answers to this were.

Ms. Stamiris: 1 disagree, and 1 believe that perhaps
in all of the answers that we've heard this morning
that the answers have been slightly different at
different times, and that's the reason for needing
this very important clarification at this point in
time.



12284-8 (continued)

Mr. Paton: 1 agree, Judge Bechhoefer. I ask him questions
and he doesn't answer my question. He gives me a
different answer. My questions are very simple.

Mr. Steptoe: Again, I refuse to accept that charact-
erization of the witness's responses.

Mr. Paton: I do not understand the Applicant not
wanting to clarify this issue.

Mr. Budzik knows why he's here today. The issue
is clear to everybody in this room. why they're
objecting I cannot imagine.

I would think they would want to make every
effort to clarify this record.

Mr. Marshall: Judge Bechhoefer, 1 believe yesterday's
evidence in the record, stated by some witness =--
I don't know who =-- that there was three areas.
(Discussion had off the record)

Chairman Bechhoefer: We think that the gquestion
probably has been asked indirectly, but, for clari-
fication, I think the witness can perhaps answer it,
or answer it again, as the case may be.

So we'll overrule the objection. Objection; overruls

though repetitive-

Lk ness is acknowledg:

12289-90: 12-7

Mr. Paton: All right. My guestion to you is: If you
didn't learn that until after the March 3rd meeting,
why did you tell the staff on March 3rd that Dr.
Afifi's study showed there were only two areas of
concern for liquefaction.

Mr. Steptoe: Objection again to the use of the
word study.

Mr. Paton: This is a word game. The Applicant =--
I don't understand this, why he isn't anxious to
put this information on the record.

Chairman Bechhoefer: Well, try to use ==

Mr. Paton: Evaluation.

Chairman Bechhoefer: -- evaluation.



12239-90 (continued)

Witness: That was my understanding of the evaluation
at that time, that there were only two areas of concern
for liquefaction.

I got that understanding from Mr. Paris and
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