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UNITED STATES_OF AMERICA_ _.
NUCLEAR REGULATORY COMMISSION

"
2

OJ TERT -‘2 or‘1 .q.)
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD i
In the Matter of ' ) )
)
DUKE POWER COMPANY, et al. ) - Docket Nos. 50-413
R 50-414
(Catawba Nuclear Station, ) =
Units 1 and 2) )
) APPLICANTS' MOTION TO COMPEL

- -

Duke Power Company, et al. ¢"Applicants"), pursuant to

10 C.F.R. §2:740(£), hereby move-€§is Board to issue an

order compelling Intervenor Palmetto Alliance to respond
- - . . - -
further to Applicants' Interrogatories and Requests to -

Produce relating to~Palmetto Allianc® Contentions 6, 7, 8,

16, and 44.{ This Motion to Compel is necessary because

- - -
Palmetto Alliance's responses to Applicants' discovery

reguests are simply inadeguate. - v

- -

l—--+me Board has held in abeyance Applicants' December 20,
1982 Motion to Compel against Palmetto Alliance (dealing
with Contentions 6.and-7)_until the Intervenor. had a
"limited 'right of first discovery'" and, based upon the
information obtained therein, supplied additional
discovery responses On its various contentions (January

20, 1983 prehearing conference. See Tr. 805).
Accordingly, with respect to Cqntenticns 6 and 7, the
instant pleading should be viewed as a renewal of the

outstanding Motion to Compel.
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: I. INTRODUCTION?Z
3 -

The instant Motion is prompted by the filing of

"Palmetto Alliance Supplementary Responses :to Applicants'

~

and Staff's Interrogatories Regarding Contentions 6, 7, 8,
16, 27 and 44," April 19, 1983 (“Sﬁppbemental Responses”) .3
These Supplemental Responses steg, in turn, from the

Board's December 22, 1982 Memoraﬁ@pm and Order ("December

-

22 Order"), in which the Board took the unusual step of

granting Palmetto Alliance a "right of first discovery"

against Applicants and the NRC siqff before requiring it

to provide responsive answers to outstanding discovery _

requests. See Decemﬂer 22 Order at p:. 16. These Supple-

-

mental Responseg, therefore, pfésumgﬁly reflect the

information which Palmetto Alliance has obtained through

its 4 1/2 month opportunity for unilateral discovery, as

well as the information supplied to the Intervenor by the

Applicants and Staff during the months of discovery which

preceded the December 22 Order. :

i - -
S—

2 A more detailed description of the events leading to the
filing of this Motion to Compel is set forth in "Appli-
cants' Motion to Compel or, in the Alsernative, to Dis-
miss Contentions," filed December 20, 1982. The motion
in the alternative applied only to Contention 7.

3 Applicants have not moved to cQmpel a

dditional Responsss
with respect to-Palmetto Alliance's answer

s to Interro-

gatories on Contention 27 .= ~
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As we will discuss in the attachment_to this pleading,
g -

Applicants submit that Palmetto Alliance's Supplemental

Responses on Contentions &, 7, 8, 16, and 44 are inade-

-

quate. They are characterized by the same vagueness,

evasiveness and overall unresponsivenoss4 found in the

Intervenor's earlier answers to discovery filed months ago

(--in two instances, one year agét.s They fail to draw

—

‘upon the extensive information obtained in Palmetto

Alliance's discovery of Applicants and staff.® Moreover,

4 Rule 37(a)(3) of the Federal Rules of Civil Procedure
provides that "an evasive or Incomplete answer is to be
treated as a failyre to answer."= .

—

5 on April 9, 1982, _Applicants flled Interrogatories and
requests to produre on Contenticn$.6 and 7. On August 9
and 16, 1982, Applicants filed Interrogatories and
requests to produce on Contentions 16 and 27 and Con-
tention 8, respectively. On December 3, 1982, Appli-
cants filed Interrogatories and Requests to produce on
Contention 44. .

© Applicants have complied fully with all Palmetto
Alliance discovery regquests. To summarize, on September
22, 1982, Applicants filed their responses to Palmetto
Alllance s Interrogatories—on Contentions 8-and.27;
documents identified in those responses have been
available for inspection @nd copying since October 4,
1982. On October 19, 1982, Applicants responded to
Palmetto Alliance's Interrogatories on Contention 16.
Documents identified in those responses have been
available for irspection and copying since November 1,

~-1982. On December 31, 1982, Applicants responded to
Palmetto Alliance's Interrogatorles on Contentions &
and 7; the documents identified in those regponses have
been available since February 15, 1983. Following the
Board's Order of February 9 on-Palmetto Alliance's
Motion to Compel, Applicants provided further responses
on February 28, 1983. The documents identified in those
responses were available for i:soection and vopying at
the Intervenor's March- 14, 1983 visit. Finally, Appli-

- footnote ‘continued)
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+hese Supplemental Responses .ignore ths purpose and scope

of discovery in NRC licensing proceedings, (viz., to narrow
and clarify the basic issues, thereby enabling the partics
to ascertain what they will face aé the-heafing and prepare
to meet it). - -

Applicants maintain that this matter takes on added
significance when viewed in the iight of Palmetto Alli-
ance's pattern of behavior throughgut this proceeding.7

Since July, 1981, when its involvement in this licensing
proceeding bégan, Palmetto Alliante's brhavior has“been
characterized by repeated attempfé-to avoid properly -

defining the issues prior to their “consideration in an -
adjudicatory.heariné‘sétting. Rather, time and again,
Palmetto Alliance has provided vague, evasive and

. -

unresponsive material in its pleadings so as to afford

itself the greatest possible latitude as to the meaning of

( footnote continued from previous ﬁaae)
cants on March 25 filed responses to Palmetto Alllance s
Follow-up Interrogatories. Documents associated with
those responses were available for inspection and copy-
ing on March 30, 1983. By letter of April 12, 1983
counsel for Appllcawts summarz;ed the above ané provided

in response to a telephone conversation with counsel for
PElmetto Alliance certain information respecting dis-
covery already had.

- -

In assessing the significance of a pazty's unmet
obligations in an NRC proceeding in order to determine
appropriate sanctions, one of the factors tJ Dbe

considered is "whether its occurrence is an isclated
incident or a part of a pattern of behavior.™ Statement
of Policy on Conduct of Licensing Proceedings, CLI-81-8,

13 NRC 452, 454 (1981). -
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Applicants' long-standing IntezrogatoQ}es---The net result

is that Palmetto Alliance is able to come before this Board

in ApriI 1983, with contentions that are no more focused

-

than they were in July of 1981, despite the fact that this

Board's manifest intention in givihg Palmetto Alliance a

limited right of first discoveryswas to place it in a
position to provide adequate -and gubstantive responses to
.Applicants' Interrogétcries. See, December 22 Order at pp.

10-13. As a result, the specifi .nature of Palmetto

Alliance contentions remains undistliosed and Applitants-

find themselves being forced to E:epare to meet "any -

conceivable thrust" Palmetto Alliafice might seek to make

s -

arising out of the'?bnéral topic srezs of its contentions.

See Pennsylvania Power &% Light Co., et al. (Susguehanna

-

Steam Electric Station, Units 1 and 2), ALAB-613, 12 NRC
317, 338 (1980), quoting.with appfoval p. A of an August

24, 1979 unpublished Memorandum arid Order of the Licensing

Board in that proceeding. - -
Simply put, Palmetto Alliancé has taken advantage of

the situation and Applicants are suffering the consequ-

T e ——

ences. Unless this Board takes decisive, prompt action, a

real potential for delay will exist in that vague con-

- - -

.

tentions will be able to_serve_as springboards for un-

-

bridled inquiry at the adjudicatory hearing. Further, the

very filing of this Motion -creates the potential for de-
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laying the clpse of discovery on May 20, 1983, which can,
' L

only work against Applicants. Granting the instant Motion

and timely receipt of responsive answers wikll go a long way

-

tc correcting the situation.

Applicants subﬁit that t%e tiﬁe #s past for Palmetto
Alliance to explain”its allegatigns on intervention in this
proceeding. Palmetto~Alliance, ﬁﬁying been giyven every.

‘conceivable opportunlty by this Board to satisfy its obli-

gations as a party to this proceeding, is out of excuses.

Either Palmetto Alliance has thefipformation sought by

Applicants, in which case it must produce it, or it Adoes

not. If it does not have this information, then it must

now admit this fact: Applicants thu$ .reguest this Board

to rule expg@itiously on their Motion to Compel, grant the

-

relief sought, and ofder Palmetto Alliance to provide

responsive and substantive answers By May 20, 1983.

Applicants further request this Board to alert Palmetto
Alliance that its failure to-comply with the Board's dis-
covery order will subject it upon proper motion, to the

potential imposition of sanctions including dismissal of

contentions. 5

e

I1. ARGUMENT

- .

Applicants’' approach to discovery has been straight-

forward. Applicants drafted their Interrogatories to track

the language of the contentions. _The Interrogatories were



A
structured to, ascertain (1) the scope of each contention;
- L

(2) the specific aspects of the contention; and (3) the
basis supporting each specific allegation. . Applicants'

approach was to ask a series of quéstiéns concluding with

an inquiry as to the specific basfs fer the positions set
forth in response t& the series Qf questions. As noted

above, this Board has-recognized'qhat these interrogatories

—

‘were proper and of a routine boilerplate nature. See p. 5,

- -

supra. However, despite the straightforward nature of the
Interrogatories, Palmetto Alliance-has provided-defective

repsonses. Applicants submit thdt the various defects _

which characterize Palmetto Alliance's Supplemental -

Respcnses fa;l'fntc‘{hé follow{ng-fqﬁk dategories:

(1) fgilqre to specify bases for Responses:

(2) failure to.specify regulatory requirements;

(3) Responses which are vague, evasive and unre-
sponsive te Applicants Interrogatories (1 e.
which fail to delineate ‘the precise nature o‘
the contentions); .

(4) failure to respond to at all.

NRC case law is clear that igierrogatory respounses which
fit any of these four categories dre unaccceptable and
wErrant a‘motion té compel by'thé.proponent of the *
interrogatory. Each of these categories is digcussed

- F
below. . - ~

v



1. Failure Tc Specify Bases
For Responses .

A review of those Palmeto Alliance Supplemental
Responses which purportedly provide the "bases" for its
answers reveals that not one ©f these Responses specifies

= .

precisely which documents cited contain the desired infor-

-
mation. For example, in response to Interrogatories on

Contention 6, which sought the bases.for the Supplemental

Responses provided, Palmetto Alliance refers to its ori-

ginal (April 28, 1982) Response in which it recites a long

- - - -

list of documents ranging from the FSAR, SER and unnamed

"pleadings" to the U. S. Constitutign, the Atomic Energy

-— -

Act and unspesified NRC regulations. .Palmetto Alliance

- -

also notes its reliance upon "Appliééﬁt's and Staff
Responses td Discovery and documents produced in connection
with those responses” (Supplemental Responses. at p. 6). 1In
response o the same-type of Inte*rogatory on other

contentions, Palmetto Alliance agaln provides only a list

of documents, making no effort to spec1fy which

Supplemental Interrogatory Responses are based upon which

£ these documents, much less  identifying relevant sections

of—+he documents.

-

The Appeal Board.has.recently ruled that interrogatory

2
answers which respond to a reguest for specific information

by referring to a list of documents will not suffice under

-

NRC discovery rules: =
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Answers should be complete in themselves: the
lnterrogatlng party should not need £o sift
through documents or other materials to obtain a
complete answer. 4A Moore's Federal Practice
§33.25(1) at 33-129-130 (24 ed. 1981). A broad
statement that the information sdbught by an
interrogatory is td be found in a mass of
documents is also insufficient. Harlem River
Consumers Coop., Inc. v. Associated Grocers of
Harlem, Inc., 64 F.R.D. 459, 463 (S.D.N.Y. 1974).
Instead, a parfy must specify precisely which
documents cited contain the desired information.
Martin v. Easton Publishing'Go., 85 F.R.D. 312,
315 (E.D. Pa. 1980). See also Nagler v. Admiral
. Corp., 167 F. Supp. 413 (S.D.N.Y. 1958).
[Commonwealth Edison Company < Byron Nuclear Power
Station, Units 1 and 2), ALAB-678, 15 NRC 1400,
' 1421, n.39 (1982) (emphasis adaed)J -

Accordingly, under the Byron standard each of these

Responses is deficient in that it has failed to "precisely"”

-

identify the sections or portions of the documents relied

upon. ' .

. -
-

2. "Faflure To Specify Regulatery
Regquirements

Many of Palmetto Alliance's ?eéponses-aré character-

ized by an apparent effort to avoid specifying controlling
regulatory requiremenis. Fon.exéﬁple, when asked to
specify ""all NRC requirements which you contend@ have not
been satisfied" (Interrogatory 7, Contention 6) Palmetto
Alliance simply referericed Appendlx A to 10 CFR Part_ 50.
Apgéndlx A cons-sts-of 64 crlterlq, each directed to a
discrete aspect of pl;nt deéién, éonstru tion dna oper-
ation. In numerous other 1ﬂstances Palmetto Atilance

relies upon the generic public hedlth and safety require-



- Eh

By
ment set forth in 10 CFR §50.57(a)(3).11 despite the
u L

existence of detailed regulations governing the precise

matters -in issue. An example of this situation is seen in

-

Palmetto Alliance's Responses to Ihterfogatbries concerning

-

Contention 8 (operator qualificatibn)o Therein Intervenor,
at every juncture, makes referenge to 10 CFR §50.57(a)(3);

it fails to refer to any aspect of 10 CFR Part 55 (except

-~
-

‘for definitional purposes), despite its knowledge of the

Part, as evidenced by its pleading of March 31, 1982.12

Applicants maintain that in?q;mation concerning

regulatory requirements which haVe purportedly been vio-

lated is crucial. See Public Serv{ce Company of New -

-

Hampshire, et al. (&eabrook Stitionufﬁniis 1 and 2), LBP-

82-471-02-0L, NRC (November 17, 1982), slip op. at

-

p. 9, wherein the Board stated:

In conclusion, this Board believes that the
basis with reasenable specificity standard
requires that an intervenor include in a
safety contention [13] a statement of the

11 Applicants are cognizant of the Board's statement in
its December 22 Order (p. 14) which advised Palmetto
Alliance that in some situations reference to 10 CFR
§50.57(a)(3) would suffice. This reference addresses
those situations whereinm a "régulatory gap" exists.
Applicants maintain that where regulations exist which

—~—=-pertain t> the subhject matter no "regulatory gap" is
present ard thus such a general response is inadequate.
Applicants further maintain that with respect. to each
of these contentions, such regulatiops exist. "

-
-

12 gee "Palmetto Alliance/CESG Responses and Objections to
Order Following Prehéaring Conference," at pp. 11-12.

13 aApplicants submit ®hat this standard also applies to
environmental contentions~ "~
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reason for his contention. This statement
must either allege with particulgiity that
an applicant is not complying with a speci-
fied regulation, or allege with particu-
Tarity the existence and detail of a sub-
stantial safety issue on which tMe regula-
tions are silent. 1In the absence of a
‘regulatory gap,' the failure to allege a
violation of the regulations ‘or ¥n attempt
to advocate stricter requirements than those
imposed by the regulations will result in a
rejection of the contention, the latter as
an impermissible- collateral attack on the.
Commission's rules (10 C.F. R §2.758).
[emphasis added]

- -

Intervenor's failure to specify With. particularity the

-

precise NRC standards and requirements affected by the

deficiencies alleged in this contention constitutes a -

- -

clear violation of the Seabrook rulTe.’

-

Furthermore, Palmetto Alliance's-refusal to provide

specific references to the NRC rules and regulations which

Applicants have allegedly violated also constitu*es a

failure of Intervenor's . -

ironclad obligation to ‘examine the publicly
available documentary material with suffi-
cient care to enable it—to uricover any in-
formation that could serve as the foundation
for a specific contentian. [Duke Power Co.,
et al. (Catawba Nuclear Station, Units 1 and
2), ALAB~687, ___ NRC _ , slip op. at 13].

As the proponent of cbhtentiaps which specifically allege

. -

that Applicants have failed to adhere to various NRC

- - : - . -

-

regulations (and that Applicants remain 4n non-compliance

—

with such regulationsl,.Palmgtto Alliance cannot be allowed

to provide evasive and_unresponsive answers to discovery
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when the Interrogatcries in gquestion %fe.directed at basic

information which, we believe, Palmetto Alliance was

required to have when it proffered these contentions as

~

issues for litigation in this procéediﬁg. As this Board

has observed: - -

Furthermore, we have difficylty accepting at
face value scme disclaimers, of knowledge about
contentions. While we might jaccept a 'dopn't
know' respconse to a question catling for proof
of a contention, it is more difficult for us to
credit such a response to a uestion about the
legal theory of a contentiof ~-.e.g., Which NRC
regulation is violated by the contention? The
contentions were, after all,” formulated with 'the
regulations on the table and with considerable
information available to the Iatervenors. 1In
those circumstances, Palmetto must have had some
legal theory in mind. (On the“other hand, it is
possible “that a.better legail theory for a con-
tention will &€Volve as eviderce is acquired
thgough discovery.)[Decembetr 22 Order at pp. 12-
13].

.- -
-

3. Responses Which Are Vague,
Evasive And Unresponsive To
Applicants' Interrogatories .

Many of the Interrogatories to which Palmetto Alliance

has purportedly "responded" have not, in even the loosest

sense of the word, been "answered. For example, when

asked (Interrogato;y 8, Contention 8) to state what

constitutes sufficient hands-on operating experience. (the
e — - - -

linchpin inguiry with regard to Contention 8) Palmetto

E [ .

Alliance simply responded that: 2
Palmetto is not preoared to eéstablish at this
time a level of "sufficient' hands-on operating
experience needed_to assure safe opera:ion of the
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facility,; but contends that the experience level
asserted for Applicants' personn®l is clearly
inadeguate.

As-Palmetto Alliance is surely aware, »discovery in NRC
licensing proceedings is intended to insure that "the

parties have access to all relevaﬁt, anprivileged infor-

mation prior to the hearing." Bogton Edison Company

(Pilgrim Nuclear Generating Statiqn, Unit 2), LBP-75-30, 1

—

‘NRC 579, 582 (1975). While intervenors may rely heavily on

discovery to obtain evidence to sypport their contentions,
the Licensing Board in this procégding has expressily noted-

that "discovery can be equally Important to Applicants and

the Staff for different purposes == to& assess the -

. -

intervenor's ca§e e prepare for-tgfél." December 22, 1982

Order at p. 6. Accordingly, NRC regulations contemplate

-

that applicants will be allowed essentially unrestricted

discovery into the legal and factual underpinnings of

Intervenors' contentions: - .

[I)nterrogatories seeking specificticn of the.
facts upon which a claim or contention is based
are wholly proper, and the party-may be required
to answer guestions which attempt to ascertain
the basis for his claim or, for example, what
deficiencies or defects _were ‘claimed to exist
with- respect to a partlcular situatlon or cause.
~—=[1d4. at 582.] -

That such an obligation-to disclose is imposed upon
- R 2
Palmetto Alliance as a party to this proceeding is hardly

open to question or cdntroversy, since the U.S. Supreme

ne

Court has explicitily ruled that "[ilt is . . . ‘incumbent
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upon intervenors who wish to partic1pate (in an NRC
licensing proceeding] to structure thelr participation so
that it is meaningful, so that it alerts the agency to the

intervenors' position and contentions.™ Vermont Yankee

Nuclear Power Corp. V. NRDC, 435 U.s. 519, 553 (1978). And

as the Appeal Board-has stated:
The Applicants in particular carry an unrelieved
burden of proof in Commission proceedings:. Un- -

. less they can effectively inquire into the posi-
tion of the intervenors, disgharyging that burden
may be impossible. To permit a party to make

. skeletal contentions, keep the bases for them 3

secret, then reguire its adveérsaries to meet any
conceivable thrust at hearing would be patently
unfair, and inconsistent wish sound record.
TSusguehanna, supra, 12 NRC at_338 (emphasis
added) ]. =

These and numerodus other pronouscements of the

-

Commission have made it clear thst_ig_prder‘to satisfy

their obligations as participants in NRC proceedings
intervenors must do more than simply raise issues. The
Appeal Board has explicitly,pointed out that:

[(Ilntervenors also bear_evideéntiary responsi-
pilities. In a ruling that has received ex-
plicit Supreme Court approval, the Commission

has stressed that an intervenor must come for-
ward with evidence 'sufficient to require rea-
sonable minds to inquire further' to insure- that
its contentions are expiored-at the hearing.

- .= 0Obviously, interrogatories designed to discover

what (if any) evidence underlies an intervenor's
own contentions are not out of order. [I4. at 340

(citations omitted)]. .

L
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In short, a "litigant may not make serious allegations

= . " W
against another party and then refuse to reveal :

whether those #llegations have any basis." Id. at 339.
Evasive and incomplete discoverQ'}esponses such

as those provided by Palmetto Allignqs throughout tl..

proceeding are clearly insuffici:nt to satisfy Inter-

venor's burden to "come forward with evidence 'suffi-

.cient to require reasonable mian-td'inquire fﬁrther'"

1d4. at 340. Applicants acknowleﬂéeilhat in responding

oo = - L0 disco&ery_requesis, a party "néed only reveal

information in its possession or-control," and that

“falssuming the truthfulness of the statement, lack of _
- knowledge is ilwayaman adequate respense."” Id. at 334.

At this advanced stage of the proceeding, however,

-

Palmetto Alliance's attempts to avoid providing

responsive answers are unacceptable. This is

—

particularly the case since Palmetto Alliance has been
given an extremely unusual ";igﬁt;of first discovery"
for the-past four months, providing it with a more

than ample opportunity to take discovery from the

-

Applicants and NRC Staff aﬁa4the:eby "flesh out" its

contentions before having to file one single

Supplemental Response. p -

v
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Finally, Palmetto Allxance s recent Responses do

. "
almost nothing to further one of the fundamental pur- ;

poses of discovery, which is to "narrow and clarify
the basic issues between the parties.;14 Discovery in
adjudicative proceodinqs is designhd ¢ "make a trial
less a game of blind man's bluff and more a fair

contest with the basigc issues and facts disclosed to

-

‘the fullest practicable extent. "15 Vague, evasive and

unresponsive answers, particuarly ‘at this late date,

are inconsistent with this recognized discovery.

-

objective. -

4. Failure To Respond L e
To Ioterroggtories

- - -
~ -

In more than a few instances Palmetto Alliance

has simply failed -to respond. 10- CFE §2.7405(b) T
clearly states that each interrogtOfy is to be

answered or objected, to.  Palmetto Alliancé's actions,

in this regard, are in contfadictlon of the regu-

lations. Intervenor must be made to comply with its

obligations as a party, whether by means of a motion
to compel responsive 1nterrogatory answers or by means

of -ether sanctions.l® ~ ' 3

14 pickman v. Taylor, 329 U. S. 495, 50p-501 11947).

15 ynited States v. Proctor & 3amble Co., 356.U.S. 677
Tlgse). - . o

16 7o enforce compliance with the provisions of the
. (footnote continued)



Having set forth the fogr Fatego?i;;.ﬁbich
address the defectslof Palmetto Alliagze's Supplmental
Responses, it remains for Applicants to relate such
defects to specific Interrogatories séithat'the Board
can determine the propriety of a requgst to compel an
answer. The specific Interrogatgry Responses as to
which Applicants ask this Board tQ compel responsive

-answers are set forth in the Attachmznt to this Motion

and made a part hereof. The Attachment discusses the

subject Interrogatofies on a cont%htion by contention
basis. In such discussion, the Responses are grouped
into the categories discussed above, thereby
eliminating Fﬁé‘needffor repetitivg ¥egal citation.
Applicants are_hopgful that sucﬁrqumpp will enable

the Board to promptly resolve the matter.

-

( footnote contisnued f£ra)» previous-page) --
discqvery rules, Boards have available to them a full

-—--range of sanctions, up to and .including dismissal of a

~ party to a proceeding. 10 CFR §2.718(c):; Statement of
Policy on Condu¢t of Licensing Proceedings, supra, 13
NRC at 454 (198l1). For a party to have cofitentions
admitted to the roceeding and ti..n to refuse to comply
with discovery procedures invites sanctions up to and
including dismissal of the contentions by the Board.
Commonwealth Edison Company (Byron Nuclear Power

Scation, Units 1 and .2), A2LAB-678, 15 NRC 1400, 1416-
1417 (1982). . -
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III. CONCLUSION A

For the reascrns set forth above, Yand on the basis

of the discussion set forth in the Attachment, Applicants

-

respectfully request that their Motion to Compel be

granted and that Palmetto Alliance be ordered to file

r -
responsive answers prior to the May 20, 1983 close of

. -~
discovery.

Respectfully submitted, :

),

. Mi&hael McGaryy,- 11
Anne W. Cottingk¥am
DEBEVOISE & LIBERMAN

i 1200 Seventeenth Street, N.W.
washington, D.C. 20036
) My " (202) 857-9833

Albert V. Carr, Jr.
. S : ; Ronald L. Gibson
- - DUKE PQWER COMPANY
P.O. Box 33189
Charlotte, North Carolina 28242

- ' Attorneys for Duke Power
Company, et al.

April 29, 1983 —~
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Applicants submit that Palmetto’'s Supplementary
- - - - ‘ . ——
Responses are vague, unresponsive and contain little 3

information which was unavai}able to Palmetto before
its earlier submittal onm Contention 6:~The gpecific
infirmities are discussed below. . =

A. Pailure to Specify Bases for Responses

(Interrogatories 9, 19, 24, W5, 52, 57,
65, 75, 81, 82, 94, 101, 106, 114 and 121)

. Palmetto Alliance's answers _ to E%ose

Interrogatories which attempted to establish the bases

- - -

for or information regarding its'RésQQnses are. .. '«
inadeguate. In reply to these I.rterrogatories,

Intervenor referred to its AprilA2$:7L982 Résponse to

Interrogatory 9,” whidh-states: = . =

Applicants' Application, Final Safety
Analysis Report and pleadings: _Intervenors'
Petitions, Supplements, Affidavits and
pleadings; NRC Staff's Safety Evaluation of
the Catawba Nuclear Station Unit Nos. 1 and
2, Systematic Agsessment of Licensee Per-
formance Review Group; Licensee Assessments,
NUREG-0834, and pleadings; oral and written
communication by Palmetto Alliance members’
Nolan R. Hoopingarner, II, and William R.
McAfee to counsel; The Bnited. States Consti-
tution; The Atomic Enerdy Act of 1954, as
amended, and Title 10 Code of Federal
Regulations. - = . T

—-=In addition, Palmetto Alliance provides as its bases

"documents produced in connection with those [Applicants'

-
. . 2
and Staff's] Responses [fo its ‘discovery requests], .

-

particularly documents-reflecting complaints of harassment,
threats, pressure to-approve faulty workmanship. and faulty

- - v -~



'h‘,

workmanship as identified by a number Catawba Welding
. - - .

o
- ‘ | -~
Quality Control Inspectors in 1981 and 1982." Supplemental

Response- at pp. 5-6.2 X

. L -~
Interrogatory answé&rs which respond to' a regquest for
specific information by merely referring to a mass of
documents are insufficient.‘“The_answers should be complete

in themselves, and a party should niot need to sift through

documents in hopes of guessing what the other party will

rely on. -

» -
-

-

B. Failure To Specify Reéulator?:kequirements Da- :
(Interrogatories 2, 7, 38, 39, 100)

Applicants' Interrogatories No, 2 and 7

- -

(regarding allegations of substandard workmanshin),
. = - . 5 -
- . . -

38 and 39 (regarding the entire CdﬁCédtion), and 100
(regarding @lleged deficiencies)*reguested that
Palmetto Alliance specify "those NRC requirements
concerning [a particular ‘alleged deficiency] . . .
which you contend are. not mei." .ngg Supplemeqtal

Responses to Interrogatory 151 at-p. 6).

Palmetto Alliance's responses to these
Interrogatories were uniformly vague, evasive, and/or

usreeponsive, and provided no- indication of the

2 In response to Interrogatory 35 (Supylemenfél Responses
at pp. 9 and 10), Palmetto-algo refers to other -
documents "known to-Applicants and Staff and produced
by them in Response to Palmetto guestions in discover
« « « +" A simple reference to such information falls
far short of satisfying the Intervenor's obligation to
respond to such Interrogatories.

-~
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specific requirements which it contended that
- » - . -
Applicants had failed to meet. For example, in

responding to Applicants' request that it svecify the
D g PP 'q I Y

particular NRC requirement associdted with ‘alleged
deficiencies (Interrogatory 100), -Intgrvenor referred
to the response to another Ihterfogatory (No. 5),

which, although containing several paragraphs, fails

-
—

‘to mention or refer to any Commission regulation. All

other Palmetto Alliance Responses consist of a

statement that Applicant has failed to comply with all

requirements contained in Appendix A to 10 C.F.R. Part
50. Appendix A to 10 C.F.R. Part 50 contains 64

- criteria ranging im—scope from generm]l fire protection

requirements (Criterion 3) to suppression of reactor
- -~ . 3

- - -
-

power oscillations (Criterion 12). Palmetto

Alliance's Contention 6 clearly does not support a

position that all su;h criteria are at issue.
Applicants accofdingly subﬁiﬁ that Intervénor's

Respons®s to the aforementioned Interrogatories are

unacceptably vague and unresponsive, and provide

Applicants with little inforfMatiod to prepare their
PP c - prep r .

. — —

case in response to Palmetto Alliance's contention.

-

-

2
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C. Responses Which Are Vague, Evasive

And Unrésponsive To Applicants' "we

Interrogatories (Interrogatories 3, 5, '

8, 14, 28, 29, 30, 31, 33, 34, 40, 41,

42.- 44, 47, 4B, 49, 50, 53, 54, 58, 5%.

59, 60, 61, 96, 97, 98, 99, 104, .105, 108,

109, 110, 112, 116 119, 120, 122; 123

and 124) .

. ——

The majority of Applicants' Aprfi 9, 1982

-

Interrogatories were designed to"determine the specific

bases for Palmetto Alliance's Contention 6, viz., the -

specific instances of alleged substandard workmanship or
pbor quality control which gave rise to Palmetto Alliance's

~ .- .

concerns, and the potential impact of such instances on

safe operation of the plant. SQCE'}nforma;ion is crucial

to the preparation of Applicants' case in response to E

— > =

Intervenor's contention. 1Indeed, it 1s precisely such

o

specific instances which Palmetto mgintains will be the
focus of litigation with regard to this contention. See
Palmetto's Response £o Interrogatory 23, wherein it states

that what must be litigated with respect to this contention

is the "[elxistence, extent, and relationship among

» - -

substandard workmanship, poof quality control, actual plant

construction and a degree of assurance that the plant can

opesate without enéangering-;he safety of the publiec."

The majority of Palmetto’'s afswers to these reguests

-

s ara : . 2.
for specific informatiom are vague, evasive and unrespon-

-

sive. Applicants will address each of Intervenor's

deficient responses bglow.



BN
1. Supplemental Response To Interrogatory 3
. . =

Interrogatory 3 requests that Palmetto Alliance state

how substandard workmanship at the Catawba,station has
resulted in the failure to meet specific standards. 1In
response, Intervenor states that:.

Palmetto is concerned that deficiencies in Duke
Power Company's Quality AsslUrance program,
including company pressure on Quality Assurance
Control Inspectors and others 4o approve faulty -

. workmanship, have allowed substandard workmanship
in plant construction to go uncorrected.
Palmetto Alliance has not determined and

3 thexefore cannot yet contend‘the specific manner -
E in which resulting workmanship is below standard. >

It should be recalled that Palmetto Alliance responded to
this Interrogatory on April 28, 19872 by stéting that it.

- "lacks sufficient kmowledge to’éﬁswetiahd is awaiting

responses” to its discovery request. Having now obtained
-~

- - -
such discovery, Intervenor has still not responded to the
Interrogatory. Accordingly, Applicants ma@ntéin that

Intervencr's answer to Interrogatory 3 is deficient.

2, Supplemental Response‘té Interrogatoty 5

Interrogatory 5 requests that Palmetto Alliance

“specify the activities and areas of plant construction for

which [Intervenor contends] T . .“the workmanship is

substandard.”

The April 28, 1982 Response to No. 5 stat®s that

Palmetto "at present lacks sufficient knowledge to answer,

and is awaiting response" to its discovery reguest. Now,

-
- -

- - t -
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has been made available,

- b ———

-
Intervenor, in its Supplementary Response, references it$

after the discovery material
-

April 28, 1982 Response to ;nterrogatory 8Q and implies
that, in addition, other examplesiof.ghbstandard
workmanship may be found in £hreelgrqus of documents
provided by Applicants in discovsry. As to the first

group, Palmetto Alliance cites the personnel exit interview

«and "other records of Mr. Hoopingarner which are believed

to reflect further details of substandard workmanship he

- observed." As to the second grdhﬁ,_?almetto Alliance
refers to certain NRC Inspection-Reports identified by
Applicants during discovery, which-arose out of complaints

- Dby Mr. Hoopingarner-"which are beliewed to reflect his

further observations of faulty workmanship." These

Inspection Reports reflect the 1979-1980 NRC inquiry and

evaluation of the complaints made by Mr. Hoopingarner. As

—

to the third group, Palmetto Alliance refers to an April
12, 1983 letter from Duke ?oger'cé. Attorney, A.V. Carr,
Jr., which identifies documents "which may refiect Mr.

McAfee's observation of substandard workmanship at

Catawba."” The referenced letter transmitted to Palmetto

s o . -

Alliance an index to certain- documents that Applicants had

made available for inspection and copyiqg pursliant to

-

Intervenor's discovery requests. : Yhe

- -

-
- -
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In its 5pril 28, 1982 Response to Interrogatory 80,
: -
referenced in its Supplementary Response to Interrogatory

5, Palmetto Alliance cites as sgecific activities and areas

-

of construction which it views as ‘invoIving substandard
workmanship (1) improper handling and, storage of stainless
steel and electrical cable (in an unnamed area or

construction activity), (2) improper concrete pours for

‘unspecified parts of the containment during heavy

rainfall, (3) improper inspectior of anchor bolt

installation. (in an unnamed area ©r constructiaa activity),
(4) changing of (unidentified) blueprints to reflect

> = . 3 ." -‘ .
(unidentified) construction errorse (5) rainfall leaking
- onto unspecified electrical equipmen® in the control room,

(6) unspecified inadequate testihg training, and (7)

unspecified approval of %aulty workranship. In addition,

Intervenor stated in its response 0 Intergogétory 80 that

in order to provide more specific -information, "access to

records . . . sought in discavery-.requests served on April

-

20, 1982 is necessary in order to.refresh" the-memory of

Intervenor's members making allegations of substandard

workmanship. Applicants hav& madeé available to Intervenor
- - - -

the documents reguested.

At the January, 1982 prehearing coqferencé) Intervenor
characterized its members Mr. McAfee and Mr. Hoopingarner,
as "“chomping at the bit" to review such documents and to

- Y-



provide information (Tr. 120).

N

However, Intervenor now

- . ——

states that its members have not had a chance to review °*

such additional material, and implies, thegyefore, that

- T -
Intervenor cannot be more specific. PFurther, Intervenor

states that upon review of this materjal and

unknown" material, ether activities or areas of

workmanship may be uncovered.

other "yet

substandard

Intervenor in effect says

-that because not everything it hopeé‘to find to

support its

contention has been found yet, it will tell us nothing.

— - . But it must tell us what it has §d far, and periodically

update its interim responses pursuant to 10 CFR §2.740(e).

In short, despite ample opﬁoﬁﬁﬁnity to examine

- discovery matérials, Intervenor has €ailed to provide a

complete an

-—
.

d specific listing of the areas or activities of

alleged substandard workmanship on Which it so far may rely

as requested by Interrogatory 5. ~Rather, Intervenor has

merely provided a discussion of some of its generalized

concerns regarding construct;on.aétivities.

Thus, instead

of narrowing and focusing the issues,_ this diseovery

response has expanded and left unbounded the issues which

listing of its concerns in this respons

= . )
its response to 30 other Interrogatories® reguesting

3

InterrogatoriQS‘qu.“ZS, 29, 30, 31, 40, 41,

Applicants must be prepared to litigate.

.

P

-

Palmetto's failure to provide a specific and complete

e, is crflcial "in that

-~

42, 44,

(footnote .gontinued)
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specific information simply refers to its response to
' »

Interrogatory 5. -

3..- Supplemental Response To Interrogatory 8

Interrogatory 8 reguests Palmetto Alliance to describe

how the particular aspects of "substagdard workmanship"
which it alleges have occurfed rgsults in the conclusion
that NRC regquirementg have not been satisfied. Applicants

‘note that in Intervenor's April 28, 1982 Response to the

Interrogatory, it stated that a complete answer must await

—_— - - responses to. its discovery requests.. Now, after discovery.

documents have heen made available,_ Palmetto Alliance

" e e -

states: ' e = h

- [ilt can only-relate this [unspecified]
substandard workmanship, the £04ll details and
extent of which remain undetected, to Duke's
failuré to satisfy the NRC Yequirements of 10 CFR
Part 50, Appendix B . . .

Palmetto Alliance's failure to identify any specific

-

examples of substandard workmanship, and thus its failure
to relate such examples to Commission requireménts which it
alleges”that Applicants have not met,. render this answer

unresponsive. Palmetto Alliance at this stage of the

proceeding must be_expected To haVe identified specific

. - . -
instances of substandard workmanship and to relate such to

-
L -

the specific language_of Appgndix B. J

-

(footnote continued from previous- page) -
47, 48, 49, 50, 63, 80, 81, 9%, 98, 99, 100, 104, 105,
108, 109, 110, 112, 119, .120, 122, 123 and 124.




a
4. Supplemental Response To Intarrogatory 14
. - - - 1. T ——
Interrogatory 14 reguests that Palmetto Alliance .

specify_the manner in which NRC requirements noted in

Interrogatory 13 have not been met. IR response thereto,

Intervenor simply references the docygents which it
identified in its response %0 Interrogatory 9.

Notwithstanding Applicants' oQbjections to Intervenor's

*‘response to Interrogatory 9, supra, Applicants maintain

that the Intervenor's response does not even attempt to

- -

address the reguirements which Palmetto Alliance contends .
that Applicants have not met, or-the manner in which such

requirements have not been met., iézordingiy, Applicants
- maintain that Intervenor's ans&e}.is*fotally unresponsive.
5. Supplemental Responses bn Interrogatories
- 287 29, 30, 31,.40, 41,42, 44, 47, 48,
49, 50, 63, 80, 81, 96, 97, 98, 99, 100,
119, 120, 122, 123, 124

Palmetto Alliance's Supplemental Responses on these

Interrogatories all refer Applicants to Intervenor's

Response to Interrogatory 5. (Intérrogatory Responses 47,

48 and 49 also refer to the Response to Yo. 41, which in
turn refers to the Response-to No: 5. Interrogatory
Responses 96, 97, 98, 100, 120, 122, 123 and 124 also refer

to Intervenor's Response to No. 80, which in turn refers to

7 "
the Response to No. 5). T For the reasons set forth in the

-
e o



-

B
discussion of the response to Interrqgatory 5, supra,
i L

Applicants submit that more responsive answers should be

compelled. , . *
6. Supplemental Resoonse To Interrogatory 33

Interrogatory 33 requests the identity and current

address of individudls which Palpetto Alliance contends

have performed poor guality contkgl or substandard

—

‘workmanship. The names provided by Intervenor are taken

verbatum from an index of documents provided to it by

Applicants in discévery. The iﬁagx.lists the names of .

certain Quality Assurance employées who voiced complaints

or set forih problemé and concernst- it does not state that

such individuals péf%drmed subétandé?d work. Thus, while
it appears tha: Palmetto Alliance is contending that these

-
-

persons have performéd shbstandard work, the record does
not support this fact. 3ccordingiy: unless Pélmetto
Alliance comes fo:wa;d with -specific examples that support
allegations that the individualg ﬁamed herein actually

performed faulty workmanship, the-Response must be viewed

as evasive and unresponsive.

7. . Supplemental Response To6 Interrogatory 34 .

e -

Interrogatory 34 requests thét Palmetto Alliance

identify the particular acts of poor quaiity control in

-
-

which it contends that named individuals were i*nvolved.
Intervenor's answer is totally unresponsive in that it does



not even attempt to identify-pérticu{ar*§53§ of alleged

-
poor quality control involving named individuals. 1Indee8,
Palmetto Alliance's response does not address any general
or specific act of pcor quality cdntrgi: rather, it
references individuals who h;ve “"complained of quality

control and workmanship deftciengies e 1A

8. Supplemental Responses To Interro-
gatories 56, 59, 60 and €1 _ 0] :

In these Interrogatories, Abplicants request that
Ihtervenor explain in detail thg?éuﬁ%tanée of its position

. | that Applicahts have not developgdhéﬁd implemegﬁe; an
appropriate quality assurance prodram (Interrogatory 56),

provide an explanation of Intervenor's concern regarding

- a - -

any alleged “inadequacies in policied implementing
Applicants'*quality assurance program (Interrogatory 59),
provide an explanation of Intervenor's concern regarding

the alleged inadequacies of procedures for implementing

Applicants' quality assurance program (Interrogatory 60),

and provide an explanation regarding Intervenor's concern

regarding any alleged inadequacies in instructions for

implementing Applictants' quality assurance program

- {In®errogatory 61). A : o ¥
In response to Applicants' réequest for a detailed

2
response as to the substance of Palmetto Alliance's-.

-

concerns regarding Applicants' quality assurance program,

Intervenor refers to its..original’ Response, which states

- - -




Ry
that "Applicants' quality assurance program fails to
. A
provide adequate confidence that a structure, system or

component will perform satisfactorily in service."

Intervenor explains that its concern regarding Applicants'

policies, procedures and instructionsafor implementing its
program is that "the program doeg not work." 1In short,

Intervenor does not even attempt so "explain in detail" the

‘substance of its concerns; rather, it preseats vague,

evasive responses to these Interrogatories. Accordingly,

Applicants maintain that such anbéers to Applicants'

Interrogatories are unresponsive= i
9. Supplementai Response Tb'iﬂterro-— =
gatoxies 104 and 105 _

- -

R

These fnterrogaﬁories request'ihét Intervenor specify
the particular systems affected dy alleged deficiencies and
the impact of such deficiencies on plant operation

(Interrogatory 104),.and state whether such alleged

deficiencies are uncorrected and the basis for this

response (Interrogatory 105). Apélicants note that in

—

Palmetto Alliance's April 28, 1982 Responses toO these

Interrogatories, it stated that a‘complete answer must

awad¥t responses to its discoyery‘requests. Now, after the
discovery material has been made available, Palmgtto

g’ . /
Alliance merely references in its_Supplemental Respaenses

-

its responses to Interrogatories 5 and 80. However, such

Responses do not address the. partlcular systers affected by






- 16 =

B
plant safety. Rather, Intervenor's Response vaguely states
. - - - . —— .
' -
that Intervenor is aware of "pressures and retaliation

against_those [employees] complaining." Response to
Interrogatory 80 at p. 13. Such genéfélized assertions
fall far short of the Applicints';rquest that Intervenor
specify each instanee of company.pressure, each individual

on whom such pressure was brought_ to bear, the manner in

.which such pressure was brought,_and'the effect of such

- -

alleged pressure on plant constrpction.

11. Supplemental Response To Interro-
gatories 116, 119 and 120

In these Interrdgatories, Applicants request that

- Intervenor state the manner in ‘which=approval was given for

-

alleged "faulty workmanship" (Inierrogatory 116), the

identity of the individual giving such approval (Inter-

rogatory 119), and what approval was given for each

-

particular task alleéed (Interrogatory 120). With regard
to Applicants' request in Ingerfogatory 116 that Intervenor
provide-the manner in which approval was to be-given for

alleged "faulty workmanship", Intervenor simply responded

"by QC inspectors”. Significéntly,.Interrogatory 118 does

. -~

not request by whom such approval-will be given, but rather

how such approval will be givVen. Accor@}ngly,“idtervenor

was unresponsive to this Interrogatory. With . regard to

Applicants' reguest for the identity of individuals giving

- - -






R
whether Palmetto Alliance contends that the
3 L

recquirements governing these terms are set forth in

NRC regulations and, if so, whether it contends that
Applicants have not satisfied those requirements; and

-

the bases and sources for all of the foregoing
information. General requests for documents were also

included, along with @ series of general

-
o

“Interrogatories.

- -

Palmetto Alliance's Supplemental Responses are

predominantly characterized by the. same vagueness ,. eV

evasiveness and general unresponsSiveness found in

Palmetto Alliance's 6rigina1 respéases. The specific .

- deficiencies aré discussed veldw. . =

-
-

However, before beginning a specific discussion of
: - - -

-

Responses Applicants’consider deficient, Applicants would

note that Palmetto Alliance's statement (Supplemental

Responses at p. 24) that "Applicants have otherwise refused
to compile information or other&iée respond to-specific
questiofis beyond identifying- documents" substantially

misrepresents the discovery effcrt which Applicants have

- -

undertaken in response to Palmettd Alliance's

. — L] %

Interrogatories. As the Board is aware, Applicants have

filed full and responsive answers (idenq}fying"énd
providing documents, where appropriate) to all -of those

Interrogatories except those to which Applicants have

- -



-
successfully objected. The record simply does nct support
) L
Palmetto Alliance's suggestion that Applicants have failed

to fulfill their discovery obligation. "
A. Failure To Specify Regulatory:
Requirements {Interrogatories
24, 25, 26, 27, 35, 3; 37, 38) o

Contention 7 asserts that Applicants' “consistent

failure" to comply with required procedures has led it to

*violate "applicable NRC regulations" (Interrogatory 24; see

Supplementary Responses at p. 29) in the past and to

-

- -

"remain in noncompliance with aﬁb;icable regulations”
(Interrogatory 26; see Supplemerrtal Responses.at p. 29).

Applicants asked a number of Inteﬁrogatoriés which sought

to have Intervehor-specify which NRC regulations have

allegedly not been ccmplied with. Despite the allegations
set forth in its contention, Palmetto Alliance fails to

name 2 single specific NRC regquirement which has allegedly

been violated. Rather, it states-that:

Palmetto Alliance contends that such ‘consistent
failure' by Applicants represents noncompliance
with NRC regulations, most critically 10 CFR
50.57(a)(3). The additional NRC regulations not
complied with [and] the activities representing
such noncompliance are-identified, in part, by
the .NRC Staff in the reports” and documents set

—-—--= forth above in response-to interrogatory 11." -
(Interrogatory 25; see Supplemental Responses at
p. 29). . ] §

[

N 2
An examination of the documents rzferenced in the -

-

Supplemental Response-to Interrogatory 1l reveals that no

specific regulatory violations appear to be listed in

-



RN
either NUREG-0834 or the 1982 SALP Board Report.
- - 2 -. e i
Compcunding the matter is Palmetto Alliance's vague

reference in its Supplemental Response on No. 25, which

-

states that: - : :
[(tlhe additional NRC regulations not complied
n with . . . are identified, in part, by the NRC
Staff in the reports arnd documents set forth
above in response to interrdgatory 1l. (emphasis
added) ) .

-
- - -
-

*‘Such a partial reference to a reference which itself is

incomplete should not be condoned by this Board.

—_ = In addition to its failure t&_specify which (if any)
NRC regulations Applicants have violated, Palmetto Alliance

= . L - o &
also refuses to indicate which NRC-—regulations provide for
- operating and adminiStrative procedures which have

allegedly not been followed (Intérrogatories 35, 36 and 37;

-

- . -
see Supplemental Responses at pp. 30-31):; or note any

instances of failure to adhere to procedural regquirements

\

| contained in any Commission regulations (Interrogatory 38;
\

\ . &

see Supplemental Responses at p. 31); or name any
activittes or "failures" whieh do.-not_meet applicable

regulations and/or have caused Applicants to remain in
noncompliance with applicabl® regidlations (Interrogatories

-

25 and 27; see Supplemental Responses at

ps 29). Although
purported incidents of regulatory noncompliancé'are central
to Contention 7, Palmetto Alliance merely states in

response to each of these inguiries that the answers

- - e



RN
requested are "within the knowledge of Applicants.”
» - - - -. - S—
applicants submit that if Palmetto Alliance wishes to '

maintaig that Applicants have been and continue to be in
violation of NRC regulations, it is iﬁbumbent upon the
Intervenor to state which reéulations‘have not been
complied with. - -

B. Responses Which Are Vague, Evasive
and Unresponsive To Applicants' _ 4 -
Interrogatories

Two topics are central to Contention 7: (1) Palmetto

Alliance's allegation of'Applicaﬁfgfu"consisten; failure to

adhere to required Commission operating and administrative

procedures provided for in Commission-rules and B
regulations;" "and (27 the relaﬁianshéb of Appliants' "track

record" at Oconee and McGuire to the ability to operate

- - - -

p - -
Catawba safely. Each topic is discussed below.

1. Operating And AdministratiVe Procedures
(Interrogatories 1, 2, 6, 8, 12, I4, 16, 46)

Applicants asked a number of Interrogatories which

sought specific information about these "operating and

administrative procedures." “For examble, Interrogatories
1, 12 and 46 asked which of _these-procedures Palmetto
Alliance contends ére_the subject of this contention. Such

information is key to_both Intervenor's case and

~—

: . g 2
Applicants' case on this contention. 1In response tqQ these
Interrogatories, Intervenor fails to list a single specific

procedure, stating instead that the operating and



: : ; .. da - :
administrative procedures identified by the NRC in NUREG-

- - - - . ——

0834% are the subject of Contention 7?’(§33 Supplemental:

Responses at pp. 24, 27 and 32). As to the operating

procedures in question,-Intefvenon aiéb remarks that

"[rleference to [NUREG-0834] or regsponse by NRC Staff would

likely particularize the operating procedures which the NRC
-

intended.” (Supplemeq}al Responseg at p. 24). As to the

.administrative procedures, Palmettoc Alliance suggests that

a "more particularized descriptigﬁ . + . may be available

-~
’ - »

from the-NRC_Staff.“ (Supplementa) Responses aq,pn_27).‘

Applicants submit that such-.evasive and unresponsive

answers to basic Interrogatories --"i.e., as suggesting
. that reference 0 i~ﬂEG -0834 or responses by the Staff

"would llkely produce the spec1f1c descrlpclons sought --

are unacceptable. Surely, if Paimefto Alliance has read
NUREG-0834 it should be able to state with assurance
whether the procedurés 15 guestion are contained therein;
and if it has exercised its ipighg of first'digcovery" from
the NRC-Staff, Palmetto Alliance should now know whether

the Staff had particular procedures in mind.3

o — . -

4_§§ Licensee Ass°s=wents (Systenatlc Assessment QqQf
Licensee Performance Review urouo) August, 1981.

35 1In its April 20, 1982 Lnterrogatorles dealing with
Contention 7, Palmetto Alliance asked”’ (in No. 286).
Applicants to describe in detail the "below average"
rating for Catawba reflected in NUREG-0834. 1In their
December 31, 1982 Responses to-this Interrogatory,
Applicants indicated that such:a gquestion was. more

- (footnote continued)



N
As a matter of fact, an examination of NUREG-0834

. =
reveals that no specific operating and administrative )

procedures were identified by the Staff in,its discussion
of the various Duke Power Companyéplgﬂis. ‘Palmetto
Alliance's Suppleméntal Respénseslon.;his matter thus leave
Applicants with no more informat}on on the "procedures"
with which the Interyenor is _conterned than was provided in

+Palmetto Alliance's original Responéés, in which it claimed

to "lack sufficient knowledge" tp answer. Given the fact

that Appiicants' alieged'"consisiépt failure" to adherefto,
these procedures is the crux of €ontention 7, it seems only
reasonable that Palmétto Alliance be required either to_

- name those re%ulataz?-procedurés—whicb it believes

Applicants have violated or to admit that it has no

specific procedurés in mind.
Other Interrogatory-answers COhcerning these

"operating and administrative procedures” are similarly

unresponsive, reflecting either a.continuing disregard by

Palmetto Alliance of its obligation to provide- fundamental

(footnote continued from previous-page)

—-_-appropriately addressed to the NRC Staff, which <
performed the SALP evaluation and wrote the NUREG.
Applicants further_note that the NRC Staff provided the
information sought in Interrogatory %ﬁ in i%s -
"Supplemental Responses to Palmetto Alliance -
Interrogatories and Production: Requests on Contentions 6
and 7," filed February 17 1983 (see pp. 10-13). There
is, therefore, no reason for Palmetto Alliance to
provide such evasive answers ih response to _these
Interrngatories.

- -



S
information or a pervasive lack of supporting information
8 ' ‘- o —- :
on this key aspect of its contention. 1In response, for °'

example, to ingquiries as to who developed gnd implemented
the administrative procedures in queégion (Interrogatories
15 and 16; see Supplemental ﬁesponseq‘at p. 28): when the
operating procedures were develo?ed and implemented

(Interrogatory 8; see Supplemental Responses at p. 25); and

-where the operating procedures in question are to be found

(Interrogatory 6; see Supplemental Responses at p. 25):

Palmetto Alliance evasively repliég.that such information .

is "within the knowledge of Applicanté." That the
information may or may not be within Applicants' knowledge

- is irrelevant. -Applicants wish to kﬂ@w‘what Palmetto

Alliance knows about these proce&ures, so that Applicants

- - .
-

¢ n prepare their case.

Similarly, when asked to speciTfy what activities these

operating and administrative procedures are intended to
govern, Palmetto Alliance replies.only that such an inquiry
is "more appropriately directed to NRC Staff,"-and/or that

this information is within Applicants' knowledge.

(Interrogatories 2 and 14; s@e Supplemental Responses at

_— -~

pp. 24 and 27). Applicants again-submit that this response
is grossly inadequate. If Palmetto Alligance prans to

support its allegations of Applicants' "consistent failure

to adhere to reguired Commission operating and

-

-



Ry
then surely it must have some
- ~ - - ‘ »
knowledge of the actual activities to which these ’

administrative procedures,’
-

. ——

procedures apply. If not, how can it gauge the importance
of these procedures to public health and safety? How can
it verify the occurrence of Jiolaﬁioqg of these procedures

absent some knowledge the activities which the procedures
-

govern? Given such a situation,’'the Board should order

- - -
-
-

«full and complete disclosure.

2. Relationship Of Applicants' ffréék Record"
* To Its Performance At Catawba‘(Interrogatories -

10, 44, 45, 48, 49, 50, 52) - °

Another facet of Contention-7 which is central to

adl -y

Palmetto Alliance's &ase is how Intervenor proposes to tie

- Applicants' "track.r@cord" at Oconee-and McGuire to its

-

ability to operate Catawba safely. Here again, Palmetto

Alliancé's Supplemental Responses are incomplete and
evasive, and provide virtually no‘ihformat%on as to the
bases for Contentiod'7. For example, in answer to
Interrogatory 10 (see Supplemental Responses at p. 25),

which seeks to establish the- relat. .onship between

Applicants' alleged failure to adhere to operating

procedures at Oconee and their ability to operate Catawba
. e -

safely in the future, Palmetto Alliance's Supplemental

Response fails to include a single specific ex¥mple of the

defects alleged to exist in Applicants' "track.record," or

any explanation of Applicants' "repetitive and chronic"

-
-

- -



Ry
non-compliance with NRC regulatory procedures and how it
. - - - . ——

p -
has affected public health and safety. Intervenor also

fails tg explain its implied assertion that the NRC's
inspection of Applicants' facilities is inadequate.
Other Interrogatories also seek gn explanation of how

Palmetto Alliance proposes to relate the findings of
-

NUREG-0834 as to Oconee to conditjons at Catawba. Here

.again, Palmetto Alliance's Supplemed%al Interrogatory

Responses are clearly deficient., For example, when asked

its interpretation of the phrase "weaknesses in_personnel

adherence to operating and admindistrative procedures" used

-

in the 1981 SALP Repédrt, Palmettb'ailiance‘herely referg to
. its original (April- 28, 1982) ze%pone% to this question,

which stated: "[m]eaning intended by author."”

- ' .- -

(Interrogatory 44; see S&pplemental‘Responses at p. 32).

Similarly, when asked to specify the particular

|~

"weaknesses" allegedly present at _Catawba, Intervenor again
refers to its April 28, 1982_Responses, wherein it replied,

in direet contrast to the langugage of Contention 7, “"term

'

refers to Oconee." (Interrogatory 45; see Supplemental

Responses at p. 322. — - -

Applicants submit, first, that this Supplemental

Response deliberately avoids answering an Intefrogator
) y

clearly designed to elicit the meaning of the "weaknesses"

alleged to have been found. 1In addition, Palmetto Alliance

-
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is surely obligated in its Supplementaf‘kesponse on this

- L —

Interrogatory to,ciarify the confusio: created by its
original Response as to whether these "weaknesses" are or
are not meant to apply -to cﬁtawba. -

Nor doces Palmetto Alliance specify which "personnel"
have allegedly failed to comply‘yith the "operating and

administrative procedures” in quegtion, stating instead

.that: "[tlhe term 'personnel’ wa; employed by NRC Staff.

Palmetto employs tﬁc term as in;padéh by NRC Staff."”

(Intortoéatqry 48; see Supplemerntil Responses 3t p. 33):

Equally evasive answers appear in response to

Interrogatories which attempted tQ pinpoint the actual _

- "failures to }oilou;broceduras“ }cfei?ed to in Contention

-

7. Wnen asked to specify the "Eailures" and "procedures"
included, P;lmetté Alliance repfiei'that it intends to rely
upon those "failures" and "procedures" which the NRC Staff
had in mind. (Interrogatories 49, 50 and 52: see
Supplemental Responses at p. 33).. Although the NRC Staff
did use- these terms, Palmetto Alljance apparently plans to

rely upon these alleged "failures" to follow (unspecified)

. -

-

v
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BN
"procedures," to attempt to prove its contention. Since it

: -
has now had the benefit of discovery, Intervenor should *

either provide responsive answers to these questions or
admit that it does not know the answers.

C. Failure To Respond To Inierroéatq;ies
(Interrogatories 17, 23, 54)

Palmetto Alliance has failé® to respond to

Interrogatories 17, 38 and 54 in aegpgation of:10 CFR °

§2.740b(Db).

Conclusiéh

-

-
.

Appiicants subﬁit that theff@;errogatory 3nswers on
Contention 7 that are discussed‘heggin are vague, evasive,
incomplete, and/or génerally unfekéansive.' Moreover,
Responsas to 3everal‘lnterogatbfle§'h}ve been omitted
without explanation. Applicant; accordingly believe that
Palmetto Alliancé-has failed to.Eoﬁﬁly with its discovery

obligations as to these Responses, and urge the Board to

compel responsive answers.

III. RESPONSES TO INTERROGATCORIES ON CONTENTION 8

On August 18, 1982, Applicants served on Palmetto

Alliance Interrogatories and-requests for documents

il el ™

relating to Contention 8. These Interrogatories were basic

in nature, requesting only that Palmettq,Alliahcé specify

its concerns and identify the bases for those concerns.

More specifically, the Interrogatories were designed to

= -
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RS
enable Applicants to learn the definitions ascribed by

Palmetto Alliance to material terms i: the contention such
as "hands-on operating experience," "sufficient" experience
and "similar lack of experience;ﬁ;the‘ictivities which the
Tatervenor contends constitutse "suffigient hands-on

operating experience;" whether Palmetto Alliance contends

that Applicants do nQt meet applicable NRC reguirements

*governing operator training; whether it contends such NRC

regirements are inadequate; and whether it contends that
some other standard should be aﬁp;ied. Applicants'
Interrogatories also sought infcrgq;ion on the dimensions

and scope of Contention 8, such as-whether its allegations

~ apply to reqcéor operators, sehfbr_dﬁérétors, shift

supervisors, and/or plant supervisors. Finally, Applicants

sought the legal andltecﬁnical bases for the Interrogatory

Responses provided.

-

In its Supplemental Responses cn Contention 8,

Intervenor fails to provide ansQe}s to the most fundamental

inquiries, such as why Applicvants-allegedly do not meet NRC

requirements: the particular regulatory provisions

allegedly violated, (Intervendor relies only upon §50.57, the

- .~

broad public health and saféty regulation):; what experience

would constitute "sufficient hands-on ogeratin?

-

Vi
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experience:;" instances in which Applicants have failed to
B
provide "primary management responsibilities;" or the
» | - - -. . -

precise bases for its Supplemental Responses.®
Specific Interrogatory Responses, gropped by category

of deficiency as in the precedingrtwo.sections, are set

forth below. - 0

A. PFailure To Specify Bases For
Responsas (Interrogatories 6,
13, 19, 30, 46, 52, 59,71 and 84)

-

.y

In answer to Interrogatory £, which seeks the bases
¥

for previous Responses, Palmettd.Alliance refers to (1) its

responses to General Interrogatories (see Supplemental
Responses at p. 36), and (2) its hé;ponse to Interrogatory

- 2. Thereafter,” in-answer to alf-spbééqﬁent Interrogatories

on Contention 8 which ask for the bases for previous

- .- -
-

Responses, Palmetto Alliance merely refers to its Respcnse
to Interrogatory 6 (See ;nterrogatdry Responses 13, 19, 30,
46, 52, 59, 71 and éh). An _examination of the content of
both Intervenor's answer to :he'Géneral Interrogatories and
its answer to Interrogatory-? reveals that this mode of

responding is inappropriate and inadeguate. Specifically,

-

© palmetto Alliance's suggestion on p. 36 of its
Supplemental Responses that Applicants provided no
information on Contention 8 until compelled™to d6 so by
the Board is inaccurate. Answers to Palmetto Alliance's
Septemker 3, 1982 Interrogatories on Contention 8 were
filed by Applicants on September 22, 1982; supplemental
answers were provided on March 28, 1933.

- - %
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the documents referenced in the General Interrogatory
- . - - -‘ . —

Response consist, inter alia, of the Report of the

President's Commission on the accident at Three Mile
Island, October 1979:; NUREG/CR 1270 §§1, APP.7; and NUREG-
0737, the clarification of the T™I Agtion Plan
requirements. Suchr a general rgference to documents

encompassing thousangs of pages ‘as a method of responding
to specific requests for documents is inappropriate.

Palmetto Alliance's reference to its answer to

L > _

— o Interrogatory 2 is similérly unfiluminating. In this

answer Intervenor merely refers to 10 CFR §55.4's
definitions of "operator" and "éob£}ols," and lists the.27
"control manipulatidns" and "plant evolutions" set forth in

81 standard whose acﬁual performance Palmetto

the ANSI 19
Alliancé believe constitutes "handglon operating
experience." No effecrt is made in “the sub§eQuent
Interrogatory Respogses to indicate which aspect of §55.4
and/or the ANSI standard Palmetéo;Alliance is relying upon
in its responses. Such def#fiency warrants correction.

B. Failure to Specify Regulatory

Requirements (Interrogatories 4, -
10, 16, 17, 32, 33,738 and 67)

. -

Applicants, in an attempt to ascertain the standard bdv

"fhave"

which Intervenor's contention can be measured,

attempted to discover those NRC reguirements which Palmetto

-

Alliance considers to be controlling. That such inguiry is

- -~
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B Y
proper is belied by the fact that Palmetto Alliance is
X L

fully cognizant of the regulations that pertain to the
operator qualification issue. Indeed this.matter was
thoroughly briefed not only by Apﬁlic;nt and Staff but also
by Palmetto Allianée. See Paimetté Aldiance's Response of
March 31, 1982. Fufthermore, through discovery Applicants
made available to Palmetto Allianee a copy of the NRC's

“Standard Review Plan; and, in their August 3, 1982 Response

to general Interrogatories, referenced NUREG/CR 1270 and

the TMI Action Plan (NUREG-0737)% - Despite its -knowledge of
the controlling regulations and i1tg access to NRC
information bearing on the subjécé{fpalmetgo Alliance has
simply relithuéonéfb'CFR §50.5fi-,gﬁéef the circumstances,

a mere reference to the generic public health and safety

regulation cannot be'permitted to suffice. This position

applies also to Interrogatories 4, 10, 16,,32; 33, 38 and

67. -
Applicants have asked Palmetto Alliance in
Interrogatory 17 to explain Why it contends Applicants fail

to meet NRC requirements. In response, Palmetto Alliance

simply states that."lack of sufficient actual experience
impunes the reasonable assurance of safe operation." Such

.

- o e . . ~
an answer should not be viewed as responsive:; rather,

Palmetto Alliance should explain how the lack of sufficient

actual experience impugns the reasonable assurance of safe

operation. - - ~
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C. Responses Which Are Vague, Evasive
And Unresponsive To Applican®s'’
Interrogatories (Interrogatories 8,
17, 50, 51, 68, 72, 82 and 83)

Applicants maintain that various«Responses of Palmetto

Alliance are inadegquate. Each is addressed below.
- -
1. Supplemental Response To Interrogatory 8

This Interrogatory, which é}rves as the fundamental

- -

inquiry with respect to Contentioh 8, seeks to ascertain

Palmetto Alliance's view as to what -constitutes "sufficient

hhnds—on'operating.experience."_-in response, Palmetto -

Alliance simply states *hat it "is not prepared to

establish at this time a level offéhfficient hands-on

- -

R

operating exper}enQQ;ﬁ Applicants é}sh_to Xnow the preéise
level of experience Palmetto Alhiéhae-considers to be
adequate. Without knowledge of "such level Applicants are
greatly hampered in putting forth a case; rather Applicants
£ind themselves addressing a moving target: Clearly
Palmetto Alliance, having hsd the:full benefit of
discovery, should be expec%}d at;this late d;ée tb share
with the Board and parties its po;itign with respect to

what it views to be adequate ‘hands-on operating experience.

T 2. Supplemental Response To Interrogatory-ﬁl

Applicants have sought identification of each instance

- . 2
wherein they have failed to provide "primary management

.

responsibilities." Palmetto Alliance, in maintaining that

Applicants have so failed, simplyfstates: "Yes, NUREG~0737
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»
establishes such requirements."” (Supplemental Responses at
. -

p. 42). Such a general reference to NUREG-0737 cannot be’

viewed as supplying information of each instance in which

-

Applicants have failed to provideiprimiry management

responsibility. Accordingly, a réspo;sive answer is

- -

warranted. d

3. Supplemantal Responég To Interrogatory 68

Interrogatory 68 requests that Palmetto Alliance

explain why the requirement of sufficient hands-on

- -

operating experience has not beéh:met by various
individuals. After‘listing the amount of experience of

various people in its Responses, ﬁowever, Palmetto Alliance

simply statgs'tﬁat-%ﬁch experiénce‘g!:“insufficient."

(Supplemental Responses at p. 44). Intervencr's total

failure to provide aﬁy specificity whatsoever necessitates

that the Board compel an.adequate'xésponset

-

4. Supplemental Response To Interrogatory 72

In this Interrogatory Applicants have asked for the
names of Senior Reactor Opergtors;and-neactor Operators

whose resumes Intervenor has examined. 1In its Response,

Palmetto Alliance refers Applicants to its November 5, 1982

s

supplementary response, which states that "no names of

operators are set out in this copy of the FSAR." In

-

response to Palmetto Alliance's Interrogatory € on this

contention Applicants indicated in their September 22, 1982



B
response tha§ such names would be made available. Indeed,
* -

the names have been available at Applicants’' offices since
October-4, 1982. Accordingly, Applicants believe that a
responsive answer should be forthcoming.

6. SQEEiemental Re;ponée t® Interrogatory 82

In response to this Interrogatory's inquiry into the

definition of "experience," Palmégto Alliance refers

‘Applicants to its response to Interrogatory 8. For the

- -

reasons set forth in the discussdion of Intervenor's
Interrogatory 8 response; Appliéhats/maintain a- further.
response should be ordered by this Board.

D. Failure to Respond (Intefrogatoryyso) -

-

An examiﬁaiioﬁJat Palmetto Allfﬁncé's Responses

reveals that it has failed to respond to Interrogatory 50

in contradiction of 10 CFR §2.740b(b).

Conclusion

Applicants submit that -the Interrogatory answers on
Contention 8 that are discussed herein are vague, evasive,
incompléte, and/or generally unresponsive. Moreover, a

Response to one Interrogatory has been omitted without

explanation. Applicants accordingly believe that Palmetto

il et

Alliance has failed to comply with its discovery obligation

as to these Responses, and uige the Boagd to compel

responsive answers. i : -

(L
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A
IV. RESPONSES TO INTERROGATORIES ON CONTENTION 16
v - — -

On August 9, 1982, Applicants served on Palmetto

.

Alliance discovery requests relating to Coptention 16,
which sought, as did Applicants’ Int;;rogatories on other
contentions, specific informétionlto_glarify the concerns
underlying this contention,“(i;g‘, why dces Palmetto
Alliance contend thaf{ Oconee_and M¥cGuire spent fuel cannot

*‘be safely stored at Catawba?). .In éérticular, these

Interrogatories sought Palmetto Alliance's definitions of

key terms (i.e., what is'encompdisgd,by "storage, . "safe
storage,"” and "have not demonstrated"); why the Intervenor
contends that Applicants have not demonstrated their N

- ability to stor2 spent fuel safely; whether it believes

that NRC requirements have not been met, and/or that such

standards are inadequate} and if Palmetto Alliance believes

that other standards should be met.

Applicants submit that -Intervenor's GSupplemental

Responses fail to specify the eie@ents of what it considers

a "safe" spent fuel storage-proceés, or the details of

various concerns stated in the contention. Nor do its

answers provide adequately sPeciflc reference to the

documents in which the bases for its Supplemental Responses

re set forth. These deficient Responses are Jiscussed

below. . 3 -
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R
A. Failure To Specify Bases For Responses
(Interrogatories 7, 16, 24, 8, 37 and 48)

The Interrogatories pertaining to Contention 16 sought

information relative to why Palmetto "Alliance believes that

the storage of Oconee and McGuire spent fuel at the Catawba

.
spent fuel pool will render the Catawba facility unsafe.

After a series of questions regd?ding one aspect of this

-

inquiry, Applicants sought the baSes. supporting Palmetto

Alliance's response to such gquestions. In each instance

Palmetto-Alliance refers to its ﬁésponse to General "

Interrogatories. Palmetto Alliance's response to General

Interrogatories is as follows: I 2 .
See response of August 30, 1982., In addition
Palmetto Alliamce has obtained The NPC's safety
evaluation report related to the Catawba Station
operation, NUREG 0954 which includes an
evaluation of the fuel storage. facility:
Applicants April 2, 1982, letter from W.L. Parker
to Elinor Adensam of the NRC Staff transmitting
additional information relating to the storage of
non-Catawba fuel at Catawba: September 1976 Duka
analysis of the 'expanded Catawba heat lcad on
the spent fuel pool;' and FSAR Part 9.1.2 'Spent
Fuel Storage,' which in-part:form the bases for
Palmetto's position on this contention.

Applicants take issue with Intervenor's reference that
these documents 'in part form the’'bases for Palmetto's
posttion on this contention.™ Applicants have asked for

the bases, not the partial bases and thus maintain that

2
Intervenor should be compelled to.provide a complete

response.

-
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By
Applicants would note that Palmetto Alliance's August
- - - - a. . —— '
30, 1982 response consists of references to 29 documents’

which for the most part appear to be newspgper and magazine

- 5
articles, and intervenor papers. %Sucﬁ'general reference to
specific inguiry should not ve permitged to suffice.
B. Responses Which Are Vague,
Evasive And Unresponsiv® To
Applicants' Interrogatories
(Interrogatories 5, 6, 13, 18, .. 3
- 22, 23' 40' 41, 44 and 46)
Palmetto Alliance has failed-té-set forth with
i — ¢ specificity the precise nature of "its spent fuel pool

contention, other than to argue 4¢hat it remains of the view
that the Catawba speit fuel pool cannot safely accommodate

- Oconee and McGuire :spent fuel.- Epcc&?ié Interrogatories
are addressed below. '

1. Supplemental Response To Interrogatory 5

In Interrogatory 5 Applicasts Bsought to determine
those factors consid;red necessary to assure safe storage.
Palmetto Alliance's fesponse_waé simply to state that it
wae Appiticants' burden to preove that the spent-fuel pool

couid accommodate the spent fuel at Oconee and McGuire,

making general reference to 10 CFR §50.57. Such a reply is

- e . - -

simply not responsive.




B
2. Supplemental Response To Interrogatory &
- " - - ‘ -—
When asked to provide the details of its concerns ih

Interrogatories 13, 18, 23, 40, 41, 44 and 46, Palmetto
Alliance refers Applicants to its5Re;§bnse'to Interrogatory
4, which Applicanté note is AOnexistqpt. Applicants assume
that Palmetto Alliance meant to !efer Applicants to its
Response to Interrogatory 6.. A bfamination o{ Palmettq

*Alliance's response to Interrogator§_6 does alert

Applicants to Palmetto Alliance's general concern over

expanded heat load, loss of onsfﬁé/offsite power, .cask drop
accidents, fuel handling accidents, and airplane crashgs.7
However, as to the specifics undeii;ing such concerns p

- (which specific® Applicants haOé—sougbt in the above

-

referenced Interrogatories), abéolutely no detail

-
-

whatsoever is provided. 'Clearly, at this advanced stage of
the proceeding Applicanc;' request for specific information
shiould result in mofé than a mere.recital or laundry list
of concerns. Applicants' positioé takes on added
significance when one realizss that the specific analysis

of the spent fuel pool including, for example heat loading,

is set fqrth in the FSAR and has Deen available to the

Intervenor from the outset of this proceeding. Further,

o - - - .
—_ - -~

7 Characteristic of ?élmetto‘Alliance:,matters raised in
this response have been specifically precluded by this
Board and yet Palmetto Atliance continues to raise the
matter. See, i.e., the Board's December 1, -1982 Order
at pp. 20-21, specifically excluding consideration of
"ajircraft crashes _into the spent fuel pool."”
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this information was specifically ideniﬁfied in Applicants'

. - . —

i -
August 2, 1982 Response to Palmetto Alliance .

Interrogatories on Contention 16.

3. Supplemental Response To fnterrogatory 22

In Interrogatory 22, Apblicaats.egain have sought to

determine specifically each-element of the storage process
-

which Palmetto Alliance maintains_is necessary for the

. protection of the public health.aad_hafety. It is only by

establishing such a standard thq;-hﬁblicants will be able

to deterﬁinq, first, the validity”of such standard, andf

second, how its spent fuel pool -analysis compares to such

standard. However, Yather than prdviding the necessary
information Palmetto Alliance simplwasserts that

"Applicants carnot safely store irradiated fuel

assemblies." Such a response shoul@ not be permitted to

stand. i .=

-

Conclusion

Applicants submit that }he'IpterrogatoryAanswers on

Contentdon 16 that are discussed herein are vague, evasive,

incomplete, and/or generally unresponsive. Applicants

accordingly believe that Palmetto- Alliance has failed to

-

e -

comply with its discovery obligation as to these Responses,

and urge the Board td’coﬁpel—responsivejpnswers.' -

-
-

-
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V. RESPONSES TO INTERROGATORIEg ON CONTENTION 44

. - S

. -
Palmetto Alliance has not responded to Applicants'

_Interrogatories concerning Contention 44. Rather, it

refers to a Response filedgby.i different party (CESG) to
Interrogatories from the NRC §Faff and asserts that the
answers to Applicants' Interrogatories "are fully provided
-
in answers tq.NRC Staff Interrogatories provided by CESG."
Such behavior by Pa;;étfo Allianc;.is siméiy
irresponsible. Leaving géld% the fact that Applicants are

éhti;led either to a response to each of their

-

Interrogatories or to an.objection,® Palmetto Alliance has

-
-

chosen to disregard a specific Licensing Board order
applicable to such instafces.’ To explain, the action taken

by Palmetto Alliance is identical to an actionbtaken by it
with respect to Interrog;to?ies filed by the NRC Staff. 1In
that instance, Palmetto Alliance had alleged that answers
to the staff's Iﬁter;ogatqries were contained in its

answers to Applicantg' Interrogatories. The Staff moved to

-compel responses and.the Board granted .such motion,

ordering that Palmetto Alliance either answer or object to
the specific Interragétory or, if it chose to rely on prior
responses, to demonstrate-that the Interrogatories were in

fact substantively i@entical. (T;. 6502+655).- In a

-

8 See December 22 Order -.at p. 10. Applicants recognize
that where.Interrocatories overlap a reference to other
responses may be sufficient.
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Y
subsequent order the Board noted that a party "is entitled
N | - - .. o WhS®
to direct answers to each and every interrogatory posed.”

See December 22 Order at p. 10. X

Under this ruling Palmetto Alllance should be required
to answer the Intetrogatorie; filed by Applicants. Should

Palmetto Alliance assert that answers to Staff
-

Interrogatories will suffice, thep it is incumbent on

.Palmetto Alliance to demonstrate that the information has

in fact been provided. .
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CERTIFICATION BY COUNSEL

, I, J. Michael Mcoarry, counsel for Applicants in the

above referenced proceeding, certify tne following:

1. On the afternoon of Aprilk 20, 1983 I received -a
copy of Palmetto Alliance_Supplementary Responses.

2. Since thag date, I and Ty co-counsel have devoted
significant time and effort to preparing the
instant Motion to Compel.

3. That due to the length and nature of the Supple-
mentary Response and its references to cother
pleadings, Applicants had not finalized their

- positions until Friday morning, April 29, 1983.

4. Early Friday afternoon (April 29, 1983) 1I
personally telephoned Palmetto Alliance's counsel,
Mr. Robert Guild, at both his Charleston and

- Columbia, South Carolina_ telephone numbers. In

both instances I was answered by a recording. I
left a message in both instances to the effect that
Applicants were filing a.Motion to Compel that day
and desired to discuss the matter with Mr. Guild.

— 'Mr. Guild-d4id not return my telephone calils.

.-
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On Priday, April 29; 1983 Apndicamts filed the
instant Motion to Compel pursuant to 10 CFR :
§2.740(#) which reguires such to be filed "within
ten (10) days after the date of the response” which
in this instance was April 19, 1983. 10 CFK
§2.740(£f) does-not provide five days for service in
calzulating the filing date.

April 29, 1983




