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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION Avril 25, 1983

RE THE ATOMIC SAFETY AND LICENSING BOAED
Glenn O, Bright
Dr, James H., Carpenter
James L. Kelley, Chairman

In the Matter of 2
D -
CABOLINA POWER AND LIGHT CO. et al, ) g 33-33? 8%

(Shearon Harris Nuclear Power Flant
Unite 1 amd 2) ' ; ASLBP No, 82-L6E-01
) oL

dells Eddleman's Answer to Apdlicants' Motion
to Compel( re first set of interrogatories)

Aoplicants completely misstate my position: First, the information
and persons upon whom I relied in formulating my contentfons are being
revealed, Second, as stated in my objection, I object tc releasing the
names of persons who have prcvided information which T used in answering
interrogatories. Information provided is being nut into the answers
where I rely on such information. This has been my consistent vnosition.

Nor do I object to laying out a 1list (e.g. Al Aloe contributed
information to response to interrogatory X-13) of pseudonyms for
folks consulted IF this doesn't cormromi.se my objection to actually
revealing the persons' nemes. This the Annlicants have about correct.

I amend line 7 of my objection to replece the words "essentially
only if" with "unless": Unless Applicants can show "1t is imnrecticable
for the party seeking discovery to obtain facts or ovinions on the
same subject by other means,” the facts are not discoverable,

But as stated above, T am willing (and have acted) to revesl

the facts on which I rely in my answers., It is to revealing the names

of persons informally consulted (unconditionally vrotected under Aper
7
v, Jane C., Stormont Hosoital, 622 F24 L96 (1980)), end any exverts (Ifﬁﬂ
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specially retained for this case but not a.s witnesses (non-witness

experts) that I object.
Aoplicants rely on Vallecitos (8 N=C 462), but in & virtually

identical case decided in Seabrook 24 March 1983, that Board rejected
this argument. The Aprpeal Beard has followed the federal rules of
evidence and practices where an analogous NRC rule did not exist

(Marble Hill, AIAB=-37L, S NRC L17 at 421, views of Mr. Farrar jolned

in by the entire Board). Neither Rule 26(b)(L)(B) nor 1C CFR 2,7LO:
reoulires explicitly that the identity of nonkx-witress exmerts be
disclosed. Both rules, however, contain a orohibition against discovery
of the contsnt of the advice of non-witness expert consultants absent

a special showing of exceptional circumstances under which the
discovertng varty is "unable without undue hardshin to obta’n

the substantial equivalent of the materials by other means." lo CFR
2.7u0(b)(2) and sim’larly in Federal Rule 26(b)(L). This reguirement
for a siowing of exceptional need for the content of non-w'tness advice
is held in Ager, suora to also Apvly to the identity of non-witness
consultants; the same case holds informal consultation with & non-
witness expert absolutely privileged, as noted above., (In this cese,
since I am acting as my own counsel, oral communication with me mey

be privileged anywav.)

As stated in my original cbjectlon (p.L) this showing is not
posesible when the facts of a party's position are known, other exnerts
are available (as they are to Applicants -- see mv @ertificate of
Negotiations [-27-83, which I incorporate here by reference for the
statemente of Aoolicants' counsel that they can hire any exverts they
need, for any or all of my contentions), and the sunnlier of the
information is not expected to testify. Foover v. US Dent of Interiow,

611 F 2D 1132 at 1142, Sth Circuit, 1980,
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The Seabrook board agreed with this saeme line of reesoning:

We have examined the history of Rule 26(b)(L) and find thet the
situation it seeks to protect 1s analogous to this situation, Rule
25(b)(4) differentiates between exverts wnom the party exvects to
call as witnesses and those who have been retained or specially
emnloyeC by the party in preparation for trial. The Notes of Advisory
Committes on Rules ~xplain that discovery of exnart witnesses is
necessary, particularly in a cormlex case, to na...rrow the issues
and eliminate surprise, but that p.:.urpose is not furthered by
discovery of nonwitness experts. (slip op at pp 9-10).

That Board found that "Discovery of NFCNP's non-witness exverts
will not narrow the iszues nor eliminate surprise at trial., There-
fore, discovery of the content of the advice of NCNP's non-witness
experts is denied." Now, the "content of the advice" of exverts
includes a lot of things whi'ch are not the facts-which-T-relv-on
that I am voluntarily revealing: strategy suggestions, ideas I don't
rely on, facts I don't rely on, even (as Staff has ralsed 'n !ts
motion to compel re CCNC, on first set of interrogatories in this cese)
who disagrees with your vositic:, and iInformation ageinst that position,

I hold that since Applicents have plenty of lawvers and st.ratpgists,
and no lack of exverts, they heve no need for this information and 1t
‘s not discoverable, under the federal rules and the Seabrook decisifon
quoted from above.

The same decision (p.9) cuotes the Avpeal Boerd that "there
must first be inquiry into whether the situations are truly similar"
Midland, ALAB-379, 5§ NPC 565, 588 at note 13 (1977). This situstion
is virtually identical to that in Seabrook, in which NFCNP stated
(Answer to Avplicents Motion to Commel, v.7) thet NFCNP has already

disclosed its contentions, their underlying rationale, and all facts

upon +hich its voal..on is based, I have done likewise,
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The Seabrook voard also ruled the identify of nonwitress exverts
was protected (slip op at 10), based on the same reasoning which
I advanced in my objection., That basis is that the federal rules
and the nolicy concerns behind those rules and the Ager decision
do apply in NRC proceedings, snd that the analyvals set forth in Ager

(Seabrook)

applies th thlthscao (which 1s virtuaslly identical to this case),

The Ager court rejected arguments that disclosure of & consultant's
identity wculd give the discovering party no meterial advantage at the
expense of the ooposing party's oovoositicn, I set out that reasoning
in my objection, peges L and 5 and €, I add here that intervenors
such as myself have access to a very lim‘ted pool of exverts, wic are
reluctan.t to exvose themselves to the time-consuming and exnensive
processes of being deposed or called as witnesses. (More than one
has said so to me.) qtner potential consultants or informat'or souwces
are warded off by the possibility thet they will be identified in
connection with intervenors. (Again, T've seen several, and one who
was not warded off by this cuestion and was identiflied, Hewkave's
security expvert I'd reta‘ned, wes forced to withdraw from this cease
by industry oressure.) To require me to ident!ify each verson whom
I have consulted with in answering interrogatories (or otherwise in
preparing for th's case) will have a chilling effect on my abllity to
obtain information and advice from exverts, and thus prevent me from
being able to assist in developirg & sound record in this cese.

Applicants rely also on Susquehenna, but in thet case, no objection

like mine (or NTCNP's in Seebrook) had been ralsed., That case simrly

does not apply. note: I do not recail Aprlicents arking me for

a "list" or listing of interrogatory resnonses on which I obtalred any
assistance; however, as noted above, I am will’'ng to provide such a

list if it doesn't compromise my objection.




=C-

SBocause the ability to obta!n advice from exnerts is very
important to intervenors, T would respectfully request that 4f the
Board believes it should unhold the Anplicants' position here, 1t
should stay its order and b:ing the matter to the Anneal Board,.

This is an important 1ssue and may well come up in many future cases;
the Seabrook board found for the intervenor in & virtuelly identical
matter, and consistency can be established by the Avopeal BRoard,
Tinallr, 1t will do ireeparable herm to myv ability to get exnert
advice and assistance i1f an unstayed order to me to reveal the names
of versons who have provided information I have used ‘n answering
interrogatories 1ssues, and the Apneal Board should eventuallr

T the Taterin, the ehtiling erfect Wil eve ot rRdiny BV Ehe undone.
For theae reasons I respectfully request the Board to eithe» unhcld
my position here, or certify or otherw!se appropriately bring this
matter belore the Aopeal Boa»d. I note the similar request of

Apolicants, L-20-83, re cost-benefit analysis at the N,L. stape,

Wells Fddleman
This 25th day of April, 1983
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