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NECNP OBJECTION TO LICENSING BOARD'S REFUSAL TO ALLUW
TIME FOR RESPONSE TO NRC STAFF AFFIDAVIT CONCERNING
ENVIRONMENTAL QUALIFICATION OF ELECTRIC VALVE OPERATORS.

At the April 7 and 8, 1983 prehearing conference in Boston,
the Licensing Board considered oral arguments on summary
disposition of a number of NECNP contentions, including
Contention I.A.2., concerning environmental qualification of
electric valve operators. During the oral argument in support
of its summary judgment motion, the NRC Staff ascerted for the
first time in this proceeding chat it had reviewed the electric
valve operators inside the containment and determined that none
of the unqualified electric valve operators was important to
safety. NECNP objected that the Board could not consider
summary disposition based on an unsupported assertion of which
NECNP had no prior notice.

on April 14, 1983, the Licensing Board conducted a

conference call with counsel for NECNP, the NRC Staff, and
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Applicants, The Board requested from the NR™ Staff a3 writte:
affirmation of the Staff's representation at the April 7
prehearing conference. NECNP asked for an opportunitv to
review the affidavit and supporting analyses by the M™" Staff,
The Staff agreed to make all documents supporting the
dotermination available to NECNP for review, When NRONP asked
the Board how much time would be permitted for a resmonse to
the affidavit, the Board stated that it 4id4 not wish anvy
responses, and that the only thing it wanted was the
affirmation from the NRC Staff,

In requesting the affirmation from the Staff, the Roard has
given the Staff an opportunity to make an additional summar<
judgment motion on Contention I.A.2., without allowing NRCMP to
respond to that moticen. In so doing, the Roard flaqrantly
violates the Commission's summary Aisposition rules, which
require that parties be afforded an opportunity to answer the
allegations made in summary disposition motions, 10 ¢c,F . m,6 §
2.749(a).

The affidavit that the NRC Staff plans to submit early next
week, and the analyses and documents on which it may rely, have
never before been provided to NETNP, vet the Noar4d has not
allowed NECNP an opportunity to respond to these material!s.

Nct only has the Board informed NECNP that it Aoes not wish a
response from NECNP to the NRC Staff, but the Roard has

indicated that it has no interest in the factual hasis for the
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NRC's determination. When counsel for the NRC Staff offered to
supply an affidavit outlining the methodology applied by the
staff in its analysis, the Board stated that it wouldn't be
necessary, and that the Board was only interested in receiving
an affirmation that the determination had been made.

A determination tha a piece of equipment is not "important
to safety®” requires a technical evaluation of whether the
failure of a particular component will impair the function of
safety related equipment. 10 C.P.R. § 50.49(b)(?2).
Presumably, the Staff's affirmation will be supported hy some
technical discussion of why each of the unqualified electric
valve operators inside the containment 4o not meet the criteria
of 10 C.F.R. § 50.49(b). NECNP is entitled to some reasonable
period of time in which to evaluate the Staff's technical
determination. at least the 20 days allowed by 10 ¢ .» R, §
2.749 (a) for answers to summary disposition motions,.

In determining that no response to the NRC Staff
affirmation is necessary, and refusing to set a reasonahle
period for a response, the Board is essentially entertaining a
summary judgment motion without allowing the requlatory period
for response. As a result, the Board is undertaking ex parte
consideration of the Staff's position in total disregard of
NECNP's position. Moreover, by its willingness to accept mere
staff assertions without examining the facts on which the

assertions are based, the Board would abdicate its own
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responsibility independently to review the record and make a
reasoned determination on the facts, For these reasons, NECNP
objects to the Board's decision in the conference call of April
14, 1983, not to provide for a response by NECNP to the Staff's
new assertions.

Finally, NECNP objects to any further unrecorded telephone
conference calls between the Board and the parties. The
conversation of April 14, 1983, resulted in a ruling that
seriously affects the rights of NECNP in this proceeding and
could have a precedential effect on the particpation of other
parties. Such couversations should be reco.ded for the record,
so that there is a clear basis for comment by other parties and

for appellate review,

Respectfully submitted,
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