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For the reasons set forth in MMWEC's comments, the Commission
must act to prevent Northeast Utilities from maintaining a
situation inconsistent with the policies of the antitrust laws.
At a minimum, the Commission should condition approval of the
license transfer to require appropriate amendment of the Joint
Ownership Agreement and to prohibit North Atlantic Energy
Corporation, North Atlantic Energy Services Corporation and tneir
affiliates from freeing themselves from liability for misconduct.

Very truly yours,
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ATTENTION: Chief, Policy Development and Technical Branch
Office of Nuclear Reactor Regulation

Re: Tublic Bervice Co. of New Hampahire; Transfer
©' Ownership Interests and Transfer of Management,
Do "ket No. 50-443; Federal Register Notices of
Feb,uary 28 and March 6, 1991

Dear Commission:

The Massachusetts Municipal Wholesale Electric Company
("MMWEC®), a joint owner of Seabroock and a Massachusetts “cint

acticn electric power agency, heraby submits its comments
relating to the antitrust issues reised By the proposed transfer
of the license for the operation of the Seabrook Station, as
described in the Commission’s notices published February 28, 1991

at 56 Igd. Rag. 8273~7% and on Marech 6, 1991 st 56 Ped. Reg.
9372=74, 9384.

The transfers sought in this case are fssociated with

Northeast Utilities’ (”"NU”) proposed acquisition of Public
Service Company of New Hampshire (*PENH*). The Nuclear

Regulatory Commission (“Commission”) has declared that it will



Sonsider the FERC proceeding concerning this proposed acquisition
Lo the maxinum extent possible.” The Administrative Lav Judge
(*ALJ*) in tha FERC proceeding has already determired that the
competitive structure of the Nev England electric utility
industry would be changed as & result of the merger and the
accompanying licenss transfer. dortheant Utilitias Searvice
SeRpany RE: Public Service Company of Nev Hampshire), %3 FERC
para. 63,020 at p., 685,21% (1990). Such a change clearly
constitutes a greater than df pininis license modification

varranting further antitiust review.
The Director of the Office of Nucleal Reavior Regulation

(the “Director”) should find that significant changes in the
iicensee’s activities and proposed activities, inconsistent with
the policies of the antitrust laws, have occurred aftar the
Attermey Genecal’s Advice Letter on Seabrook issued December 4,
+973. Gas Soush carxgline Electric and Gas Company, (Virgil ¢.
Summer Nuclear Station, Unit No. 1), 1) NRC 862, 864, n.3
(setting forth criteria for a finding of significent changes) .
Cenditions imposed on the merger by the FERC ALY will
not resolve adequately antitrust issues for purposes of the
Atomic Energy Act. FERC's standard of review requizes only that
the applicant show that the merger is compatible with the public
interest. Utah Powar k Lighkt Co. (Opinien Ne. Ji8), 45 FERC
Para. 61,098 at p. 61,278-279 and 61, 299 (1988).
Anticompetitive acquisitions are permitted under this standard.
Pagida Power & LIQht G0, ® FERC pars. 61,121 at 61,457 (1979),
However, the Atomic Energy Act requires the NRC to guard
SGAINST an acquisition creating or maintaining s situation



inconsistent with the policies of antitrust laws, irrespective of
any compelling public interest. 42 U.8.C. §3135. The Commission
must independantly evaluste the anticompetitive situation and
impose appropriate conditions beyond those imposed by FERC, The
NRC staff has already recognited that conditions esdditional to
those imposed by the FERC ALY are required by the Atomic Energy
Act, In this regard, the NRC staff conditioned the proposed
transfer ¢o prohibit North Atlentic Energy Service Corporation
(*NAESCO") from marketing or brokering Seabrook power.

NU’s acquisition of PENH’s share of Seadbroock is
intertwined with and would exacervcate the anticompetitive
situation, alresdy found to exist by the FERC ALY, NU currently
controls a substantial percentage of New England’s power supply
and surplus generating capscity. The nerger will further extend
NU‘s control over the surplus generating capacity in New England,
because NU will gain control of, inter alis, PSNH’s 15.6% share
©f Seabrock capacity. g£as 53 FERC at P 65,215, The rest of New
England ia aor will be capacity doticieme. I addition, Lie
merger will expand and in some ways perfect NU's gontrel over
transmiseion and therefore its ability to control or styrnie other
New England utilities’ access to power SUpPpPly alternatives.

Thus, there is an important nexus between the Seabroock nuclear
license and the anticompetitive situation sufficient to warrant

independant NRC action. Qampare Kangas Gas and Elagtric Company,
i NRC 559, 569 (19785); Conaumers Pover Company, § NRC 892, ¥17

(1977).
As to Seabrook specifically, the FERC ALl'’s
consideration was limited to synergies of NU’s takeover of PSNH.



The FERC ALJ did not address the anti-competitive aspecsts of NU's
3anagexent and operstion of 3eabrock. This issue should be
addressed 1n the Commission’s review of the requested licanse
tranafers.

NU has used i{ts markxet power to insulate and exculpate
itself from .iability associated with its acquisition of PSNH's
Seabrook interest and its takecver as Managing Agen: to opsrate
Seabrook., Unlike PSNH, which owned and operated Ssabrook as pars
of its overall utility cperations, NU proposes to sever both the
ownarship function and managemant function of Beabreok frem each
other and from its acquisition of PENR‘s non-Seabrook assets. It
Proposes to amend faclilities licensa No. NPr-gé to permit:

(1) ownership of PSNH's Seabrook interasst by & subsidiary, North
Atlantic Energy Corporation (NAECO) with no assets other than the
former PSNH Seabrook intarast: and (2) managament of Seabrook
through the newly created NAESCO, a subsidiary with no assets at
ell.

NU's anticompetitive market power is damonstrated by the
July 19, 1990 Agreement which, among other things, provides for
NAESCO to take over as Managing Agent to operate Seabrock. See
Exaibit 1 to the application. NU won support for the July 19,
190 Agreement from other joint ownaers, United Illvminating
Company (*UI®) and New England Pover Comparv *NEP®), by sntaring
LNTO settlenent agresments, which provide Ul and NEP with special
transmiseion benefits in exchange for UL and NEP acqguiescence |
NU’'s acquisition of PSNX.

The July 19, 1990 Agreerent exXc..pates NAESCO and (ts
affiliates frox liability for breach of the Joint Ownership



Agreenment and related agresments except for their willful
misconduct. The exculpatery clause purportedly would not enly
free NAEGCO and its affiliates from harm docne directly te MMWEC
but also from responsibility for third party claims by others
Against NMWEC for any haim related to Seabrook. MMWEC cannot
insure any reckless or negligent conduct of the Managing Agent or
its affiliates. when MMWEC has objected to tha exculpatory
clause contained in the various agreaments presented to the joint
owners for approval, NU hes repeatedly responded that the clause
vas agread to in the July 19, 1990 Agresment. Yet MMMEC and
certain other joint owners (whose Spedrock cwnarship sharss tocsl
approxinately 308%) are not signatories to the July 1%, 1890
Agreemant.

Undoubtadly, the Joint Ownership Agreement is the
seninal document governing Seabrook. The July 19, 1990 Agreenent
is predicated on the provision in the Joint Ownership Agreensnt
permitting a change in Managing Agent based on a vote of at least
S1% of the ownership shares, wvhich NU has besn able to muster
through settlaments with UI and NEP. Amendment of the Joint
Ownership Agreament requires an affirmative vote of joint owners
owning at least 80% of the ownership shares, a percentage NU has
bean unable to achieve. NU has nevertheless proceeded to inscall
NAESCO ae Managing Agent (including this application to the NRC) .

NU is sxeouting a plan whersby it has separated the
Seabrook management function and the ownership function from each
other and utilized its market power to insulate itself, those
functicns and its other affiliates from any liability, except
ilability imposed by willful misconduct. NU does not seek to



executs this plan through the Joint Ownership Agreement. Rathar,
NU relies on the July 19, 1990 Agreement which was entered into
Py other Seabrook joint owners which settled their anti-
competitive complaints in the FERC case. MMWEC contends that the
unrestricted tranafer of the license, as proposed by NU, nerely
furthers this anticonpetitive schame,

The Commission must act to prevent NU from maintaining a
situation i{nconsistent with the policies of the antitrust lawve.
At a zinimum the Commission should conditicn approval of the
«aSeiia transfer to require appropriste amendment of the Joint
Ownership Agreement and to prohibit FYARCO, NARSOD and +theis
affilistes from freeing themselves from liability for misconduct.

Sincerely,

Alan J.

Scott H. Strauss
David E. r
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Attachments
April 1, 1991

cC: Mr., Ted C. Feiganbaum
New K shire Yankee
Seadbrook Station
Routo 1, Lafayette Road
P.0O. aox 300
Seabrook, New Hampshire 03874



Mr, John F. oP‘h

Northeast Utilities Service Company
P.0. Box 270

Hartford, Connecticut 06141

Mr., Thomas T. Mar:in
ional Adainistrator

United States Nuclear Regulatory
Commission

Region I

478 Allendale Road

King of Prussia, Pennsylvania 19406

Mr., coorgo L. Iverson, Director
Office of Emargency Management
State Office Park South

i07 Pleasant Street

Concord, Nev Hampshire 03301

Mr, Victor Nerses

Sanior Project Manager

’nim Dirsctorate I-3

Divieicn of Reactur Projects

7.8, Nuclear Regulatery Commission
Washington, D.C. 20885

Mr. Noal Ducuo!

NRC Senior Resident Inspecter
P.O, Bex 1149

Seabrock, New Mampshire 03874



