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)

April 1, 1983
POWER AUTHORITY OF THE STATE )
OF NEW YORK (Indian Point, )'

Unit No. 3) )

NEW YORK STATE'S
''

RESPONSE TO NYPIRG's
MOTION FOR PRODUCTION OF DOCUMENTS

By motion dated March 29, 1983, the New York Public'

Interest Research Group (NYPIRG) has moved for an order requiring

New York State,among other parties and participants,to produce

documents connected with the March 9 exercise. These documents'

were preserved pursuant to a stipulation resolving NYPIRG's

February 22 motion for an order requiring New York State and other

parties and participants to preserve documents relating to the

exercise. New York State will now show that: (1) the documents

sought are privileged and (2) the Naclear Regulatory Commission did

not resolve this claim of privilege in its MEMORANDUM served on

August 20, 1982.
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I. NYPIRG SEEKS PRIVILEGED DOCUMENTS

Tbs documents NYPIRG seeks from New York State are the

individual evaluations * performed by New York State employees for
,

,

the New York State Radiological Emergency Planning Group (NYSREPG).

These persons observed the March 9 exercise on behalf of the State,

assessed areas in which they'believe persons participating in the'

!

cxercise performed their functions properly and made recommendations
a

for changes in off-site radiological emergency practices and

procedures. As such, the documents in which the evaluations are

; performed are of great importance to the State's exercise of its

amargency planning functions and are shielded by the privilege
4

attaching to intra-governmental communications that are part'of

a government's deliverative process.

The intra-governmental " deliberative process" privilege

protects the decision making process of governments by shielding'

from discovery intra-governmental documents" reflecting advisory

opinions, recommendations and deliberations comprising part of the

process by which governmental decisions and policies are formulated."

McClelland v. Andrus 606 F.2d 1278, 1287 (D.C. Cir. 1979) , Liuzzo v.

United States 508 F. Supp. 923, 937 (E.D. Michigan 1981) , In Re
.

Franklin National Bank Security Litigation 478 F.2d 577 @|.D. N.Y.

These items are different from the FEMA team leader reports which*

the Board ordered released on March 31, 1983. Rather these documents are
comparable to the individual FEMA evaluation forms that the Board did
not order released on March 31, 1983.

>
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1979). The rationale behind the privilege is that the frank

discussion necessary for proper governmental decision making might

not be possible if documents containing intra-governmental opinions

were made public. " Manifestly, the ultimate purpose of this long-

recognized privilege is to prevent injury to the quality of agency

decisions. The quality of a particular agency decision will clearly

be affected by the communications received by a decisionmaker o'n'
-

the subject of the decision prior to the time the decision is made."

National Labor Relations Board v. Sears Roebuck & Co., 421 U.S. 132,*

151 (1975).

Pursuant to S20 (e) of the New York State Executive Law

it is the responsibility of NYSREPG in its role as staff to the

New York State Disaster Preparedness Commission to ensure that

radiological emergency plans, organizational arrangements and

response capability "shall at all times be the most effective that

current circumstances and existing resources allow." In order to

achieve that end, it is necessary that REPG receive candid evaluations

! on the actions of persons implementing the plan and necessary
;

alterations. In order to ensure the candid exchange of opinions,'

it is necessary that the author of documents containing opinions be

ensured that those opinions will be protected from hostile scrutiny.
As Cnemissioners Roberts and Ahearne have recognized, the knowledge that

exercise evaluations will be released may have a " chilling effect"

on the author of an evaluation and lead to a sanitization of the
!

| evaluation. Such sanitization of the evaluations will mean that

| REPG will not be completely informed about the exercise. In fact,

l
I
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as Commissioner Roberts, joined by Commissioner Ahearne, noted in

his concurrence-to the August 20, 1983 Memorandum (Additional Views

of Commissioner Roberts, p. 3), discovery of notes might lead to a

failure to record such notes. In either event, the purpose of the

exercise -- to ensure that radiological planning will be tested, will

i be undercut. It is essential that the State's' decision making process

be protected and that the individual exercise evaluations requested

not be released.

II. THE COMMISSION HAS NOT DETERMINED
THAT THE EVALUATIONS ARE NOT' PRIVILEGED

In its MEMORANDUM served August 20, 1982, the Commission

explained the reasons for its ORDER served March 3, 1982. That

Order stayed an oral discovery ruling of the Atomic Safety and

Licensing Board which allowed NYPIRG entry into licensee control-

rooms and the emergency operations centers of State and local
|

| governments during the radiological emergency planning exercise of

March 3, 1982. One of the reasons for staying this Order offered

by the Commission is that "UCS/NYPRIG (sic) had access to extensive

documentation generated by the NRC and FEMA staffs during the

exercise and had ample legal tools at their disposal to secure the .

information they wished, following the exercise ",(Memorandum

served August 20, 1982, p. 3). That language does not mean that the

Commission considered or even reached the privileged status of the

New York State exercise evaluations.
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That the Commission stated that documents were available

does not mean that the Commission decided that individual evaluation

forms were to be released. The documents referred to by the

Commission could be FEMA and NRC staff reports on the exercise,

not individual evaluations. The reference in the Commission's

Memorandum (page 3) to " ample legal tools" is an indication that

legal questions of privilege remain to be discussed. Indeed,~ ------- -

it is very difficult to see how the Commission could resolve the
,
.

question of privilege without giving parties who might raise such

claims, such as the State of New York, an opportunity to raise these claims

Moreover, even if the commission did decide that the

documentation resulting from the March 3, 1982 exercise should be

made available it may not have decided that documentation from

the March 9, 1983 exercise should similarly be made available.

Commissioner Roberts stated in his concurring opinion that he did

not believe that the practice of preserving draft reports of

| individual. observers should be continued in large part because

such evaluations may not be accurate standing alone (Additional

views of Commissioner Roberts pp. 2-3). His view that "I do not

believe that it is in the NRC's interest that Licensing Boards

require the staff and FEMA to preserve and distribute handwritten

notes written during the emergency exercise" was joined by

Commissioner Ahearne (Additional Views of Commissioner Ahearne,

p. 3). That these two Commissioners out of three in the majority

believe the result in the future would be different makes it
likely that the full commission intended that the matter of whether

_._ _ _ _ _ _ __ _ _ . . _ . _ _ _ _ _ _ _ _ _ _ _ . _ _ .____ ______
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individual exercise evaluations should be released should be'

:

considered again by this Board.

It is also important to note that if the Commission has

rejected any claims of privilege it has probably done so only in
relation to claims that could be raised by FEMA and Staff. It

is those parti}es that the Commission noted were expected to make
documents available. The Commission never' indicated that the State

,

! of New York was expecten to release such documents.* It is not

surprising that the Commission would single out FEMA and the NRC

staff as parties that might be expected to release documents.
FEMA and the NRC staff have the duty of evaluating the exercise and

1

| reporting to the Commission. As such, the Commission might decide

that these documents should be subjected to public scrutiny,

| regardless of the " chilling effect" on the evaluation of the

exercise. Moreover, it is more important for intervenors to obtain
!

those documents and subject them to examinations since those documents

will be the basis of the Commission's evaluation. On the other

hand, New York State's documents resulting from the exercise will

not be used by the NRC in the evaluation process. Thus, not only

do the intervenors have a lesser interest in obtaining the REPG's

documents, but the Commission will have lesser interest in revealing ,

them.

Copies of some of the individual state evaluation forms were*

inadvertantly released after the March 3, 1982 exercise. Attempts
to enter these documents into the record have been rejected on two
occasions (January 13, 1983 and March 23, 1983). The State has not
lost its privilege as a result of this inadvertant release.

.
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CONCLUSION

The Board should protect the exercise of the State's

decision making function in performing its emergency planning

role. The exercise evaluations that the intervenors seek should be

regarded as privileged. Moreover, it should be recognized that the
'

NRC never reached the question of whether or not these documents

were privileged in its Memorandum served on August 20, 1982.

Respectfully submitted,

O .hJ9
JONATHAN D. FEINBERG
Staff Counsel

- '

APPEARING FOR
STANLEY KLIMBERG
General Counsel
New York State Energy Office

Dated: Albany, New York
April 1, 1983

cc: Service List
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