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In the Matter of:

CINCINNATI GAS AND ELECTRIC

COMPANY, et al. Docket No. 50-358

(William H. Zimmer Nuclear
Power Station)

MVPP'S MOTION TO REOPEN THE RECORD FOR
ADMISSION OF EIGHT CONTENTIONS ON QUALITY ASSURANCE
AND CHARACTER AND COMPETENCE

Pursuant to 10 C.F.R. §2.714 and to an Order of the Nuclear
Regulatory Commission ("NRC") Commissioners served on February 22,
1983.i/ intervenor Miami Valley Power Project ("MVPP") moves to
reopen the record for a hearing on eight contentions on two funda-
mental issues yet to be considered by this Atomic Safety and Licen-
sing Board ("Board" or "ASLB") =-- (1) the systematic quality
assurance ("QA") breakdown and its repercussions at the William H.
Zimmer nuclear power station ("Zimmer"); and (2) the lack of cor-
porate character and competence of the applicant Cincinnati Gas and
tlcb£tic ("CG&E") to run a nuclear plant. 1In the alternative, MVPP
petitions the Board to exercise its discretion to consider whether

the standards for its July 15, 1982 exercise of sua sponte authority

1/

~ Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear
Power Station, Unit No. 1), CLI-B83-4, 17 NRC (February 22, 1983)
("February 22 Order").
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now have been met.=
In support of its motion and/or petition, MVPP incorporates by
this reference the following submissions by MVPP to the NRC:

Submission Date Filed
L]

Motion for Leave to File New Contentions

[Hay 19 BoRion")ecversrtersrrrvsnsnrasnvenses SDIB2
Reply to Applicants' and Staffs' Responses to

MVPP's Motion for Leave to File New Con-

sentions ("JIuly B RePIP").sssvssnrvinsssvssnnonn J/0LBR
Motion for Protective Order ("July 8 Motion").... 7/8/82
Motion to Strike Applicants' Answer to Inter-

venor's Motion for Protective Order

(NERY 38 BECIOBR™).cir i svonsnbnaTernssonidnssin Ifa0lB2
Submission of Affidavits in Support of Eight

New Contentions ("July 26 Supporting

RAEELOAVERO®) s suvrivsnrnrnoivusronnssnsshsnsess 3726782
Petition for Reconsideration of Commission's

Order of July 30, 1982 ("August 6 Petition").. 8/6/82
Petition for Reconsideration of the Commission's

Order of July 30, 1982 ("August 20 Petition

O RRconsigaration™ )i ivensnsovasans sravases B30I
Petition to Suspend Construction of the Zimmer

Station ("August 20 Petition to Suspend

CONBERUREIOB™T) s casnnssvnmasssnresrsnuvasdvrsses BIIDIBT
Reply to NRC sStaff and Applicant Responses to

MVPF's Petition for Reconsideration

("October 11 BePIY ) essrnsncrrsssvanvasnviossecs 10721782
Mction for Leave to File Reply Brief to Appli-

cants and NRC Staff Responses to MVPP's

Petition for Reconsideration ("October 11

BRRIOB") cssnsmsavepsnsssiirbas iebeehsesssssiren 3033 /82
Supplement to MVPP August 20 Petition to

Suspend Construction of the Zimmer Station

("October 18 Supplement™)..cciccecsenvssnsenecss 10/18/82
Notice of Correction to Intervenor MVPP's

Petition for Reconsideration ("November 3

Notice of Correction™) . veeeeeceacoccncsscsasses 11/3/82
Opposition to Applicants' Motion to Strike

MVPP's Reply Brief ("November 10 Opposition"). 11/10/82

3/I.icensing Board "Memorandum and Order (MVPP's Motion for Leave
to File New Contentions)" (July 15, 1982) ("July 15 Order"). 1In its
February 22 Order, the Commission explained that this Board had "not
set forth a sufficient justification to consider the eight contentions
as Board issues." February 22 Order, at 2. MVPP submits that the
evidence and analysis presented in this motion provide sufficient
justification for this Board to again exercise its sua sponte autho-
rity under 10 CFR 62.760a. See, e.g., Union Electric Company (Callaway
Plant, Unit 1), Memorandum and Order ( onMotion for admission of
additional evidence) (April 26, 1982).
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Response in Support of Zimmer Area Citizens-

Zimmer Area Citizens of Kentucky and the City

of Mentor Petition for Appointment of a Con-

sultant to Monitor Third Party Audit and

Petition to Establish a Detailed Structure

for Public Participation Throughout the Audit

("November 30 Response and Petition").......... 11/30/82
Suppleﬁental Memorandum in Support of MVPP's

Petition for Reconsideration of Commission

Ordexr of July 30, 1982 ("December 14 Supple-

RERLEL NAaBOYBAAURM™) s i svscsnssstpsssess vans ssens /38703
January 31, 1983 Letter to Nunzio J. Palladino,

NRC Chairman, from Lynne B8ernabei and Thomas

Devine, Government Accountability Project...... 1/31/83
3/

The submissions are attached.= Additional evidence obtained since
or not included in previous submissions by MVPP is also enclosed as

exhibits in the context of relevant contentions and analysis.

I. BACKGROUND

On May 18, 1982, MVPP moved to reopen the record for admission
of the eight contentions at issue, after learning that previous NRC
staff reports had failed to disclose or address more than a small
portion of the quality assurance breakdown at Zimmer, and had con-
cealed CG&E management's complicity in the policies responsible for

4/

the breakdown.-— On July 15, 1982, this Board exercised its sua sponte

authority to reopen the hearings on the identical issues raised by
MVPP, although it ruled that MVPP had not sublmitted sufficient evi-

dence to justify reopening the record. The Board explained that

3/

=" These submissions have already been submitted for the record,
served on the parties, and are available in the Public Documents
Room. Because of the voluminous nature and prohibitive expense of
duplicating these materials again, MVPP requests leave to only file
the complete record with this Board.

i/May 18 Motion.
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hearings should be held due to the significance of the issues and
the necessity of restoring public confilence in light of the staff's
5
failure to discover the massive violations over the years.—/

On July 30, 1982, the Commission reversed this Board and
refused to permit hearings.él On August 20, 1982, MVPP petitioned
the Commission to reconsider its July 30 Order. Simultaneously,
MVPP petitioned the Commission to suspend construction of the Zimmer
station and impose the following relief--

(1) immediately suspend the construction permit at Zimmer;

(2) replace the current Quality Confirmation Program with

a comprehensive third-party reinspection program, with
full authority to identify and impose corrective action
on any nonconforming conditions; and

(3) regquire an independent management audit of CG&E and KEI

(Kaiser Engineering) management, which would include
recommendations whether to replace the permanent CG&E/
KEI QA programs with independent structures adminis-
tered by an outside organization.
In support of these petitions, MVPP submitted over 3,000 pages of
documentary evidence, including affidavits, internal documents issued
by CGSE and/or its constructor Henry J. Kaiser Company ("HJK" or
"Kaiser"), and records received under the Freedom of Information
Act. The evidence documented specific MVPP allegations organized
to support and amplify on the eight QA contentions proposed for

licensing hearings. In a September 24, 1982 Demand for Information

pursuant to 10 C.F.R. B50.54(f), the NRC directed CG&E to provide

5'/
~ July 15 Order.

6 s

~ Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear
Power Station, Unit No. 1), CLI-82-20, 16 NRC (July 30, 1982)
("July 30 Order").
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written answers under oath to all of the specific allegations in
support of MVPP's petition to suspend conltruction.z/
On November 12, 1982, the Commission suspended safety-related
constructign at Zimmer and ordered a quality verification program,
including an initial third party management review.g/ This action
granted in part MVPP's petition to suspend construction. On Febru-
ary 18, 1983, the Commission denied the petition to reconsider its
July 30 Order, but clarified the narrow scope of the previous decision
as only applying to the Board's sua sponte authority. The Commission
explained that it "has no view on whether MVPP has met the standards
for reopening the hearing to consider late contentions and does not
wish to entertain the matter out of the normal sequence. Thus MVPP
may seek reconsideration or further relief from the Licensing Board
or appellate review from the Appeal Board as appropriate under
Commission rules.“g/
On March 11, 1983, CG&E's February 28, 1983 response to the
Demand for Information was placed in the Public Documents Room.lg/
In the response CG&E denied the factual and legal validity of every

point raised by MVPP that is not already subject to NRC-imposed cor-

rective action. In those instances (G&E denied MVPP's contention

l/Letter to E. A. Borgmann, CG&E, from J. G. Keppler, Adminis~-

trator, NRC Region III (September 24, 1982).

g/Cincinﬂat:‘. Gas and Electric Co. (William H. Zimmer Nuclear
Power Station, Unit No. 1), CLI-B82-33, 16 NRC (November 12, 1982)
("November 12 Order"), published in 47 Fed.Reg. 51959 (Nov. 18, 1982).

g/February 22 Order, at 2-3.

lQ/Letter to Richard DeYoung, Director, NRC Office of Inspection
and Enforcement, from E. A. Borgmann, CG&E (February 28, 1983)
("CG&E Response").
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that corrective action programs at Zimmer empirically and inherently
are inadequate. In public statements summarizing the response, CG&E
stated that MVPP's submissions "didn't turn up anything new of any
validity" and that any new allegations were "not valid." see
March 1, 1983 news article, attached and incorporated

as Exhibit 1. See also infra, at 38 - 41,

After careful study of CG&E's response and review of the issues
with witnesses, MVPP concluded there is a very real danger that the
plant will open without correcting many significant problems created
by the effective abdication of quality assurance for the first 97%
of construction at Zimmer. Although the Commission's November 12
Order delays construction, the QA program and the current Quality
Confirmation Program have never stopped. They continue under CG&E's
direction., CG&E proposals also are the foundation of the remedies
in the Commission's November 12 Order. 1In short, CG&E remains
firmly in control of the Zimmer QA program.

This does not foster confidence that the problems raised by
MVPP will be solved, since CG&E continues to deny that there are
any new problems which i1t is not already solving. As a result,
MVPP submits that public hearings are necessary to substitute for
CG&E's unwavering denial of everything, with the judgment of the
ASLB after full and informed debate on the validity of MVPP's chal-
lenges. It would be a tragic failure of the Atomic Energy Act if
the extracrdinary revelations of the last 2.5 years served only to

delay Zimmer while failing to make it safe.

I1. MVPP'S PROPOSED CONTENTIONS

Last May 18 MVPP submitted eight contentions for litigation

in licensing hearings. During the previous year MVPP has obtained
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considerable evidence to further refine, expand and strengthen the
contentions. The original contentions are again presented below,
refined with additional illustrations learned since May 18, 1982.
The basis for each contention is the evidence in the previous MVPP
submission$ (supra, at 2 ). Examples of additional supporting
evidence are attached, as spe: “ied. MVPP, by separate motion,
will regquest a protective order for the identity of those witnesses
who have supplied supporting affidavits under corditions of confi-

dentiality.

. CG&E and its contractors have failed to maintain sufficient

quality assurance controls to ensure that the as-built condition of

the plant reflects the final version of a design that complies with

all applicable regulations and requirements for public health and

safety, as required by 10 C.F.R. 50, Appendices A and B.

To illustrate, despite contrary commitments by the applicant
and HJK since 1975, installation and quality control inspections
have proceeded on the basis of construction aids rather than final
drawings approved by the architect/engineer, Sargent and Lundy ("S&L").
Further, construction modifications have sometimes occurred before
Design Document Changes ("DDC") were approved by S&L, reflecting a
“trial and error" approach to the development of Zimmer's design.

In some instances, the anticipated DDC's did not arrive. The re-
sult is that the NRC cannot state with confidence how CGsE's actions
have changed the approved design.

Further, design revisions have not been fully incorpcrated
and distributed to all relevant construction and QA personnel. Up
to five different outdated versions of design specifications have

been relied upon by various HJK personnel at the same time.
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Even if the specified equipment were installed in the designated
locations, however, S&L approved erroneous DDC's. 1In other cases,
ssL permitted QA/QC-identified design deviations through erroneous
"accept-as-is" determinations.

An Aprid 1983 Report of the NRC Evaluation Team ["NET"] on the

Quality of Construction at the Zimmer Nuclear Power Station ("NET

Report") provides strong support for this contention. The report
represents a systematic indictment of engineering decisions and

design control at Zimmer. The reported concluded that=-

[gliven [the) widespread nature of these concerns in

aggregate there appears to be a clear need *to verify

the overall guality of the S&L design process. This

effort was beyond the scope of the program described

in this report. Therefore an independent design audit

is recommended to resolve the issue of design adeguacy

satisfactorily. This audit is in addition to thelp P

efforts currently in progress in the design area.="

The cornclusions and recommendations were based on 18 specific
concerns, including design drawings that didn't take into account
the effects of corrosion; and inadequate design practices for cable
tray hangers, pipe supports, valves, instrumentation lines, all
safety-related piping, and Heating, Ventilation and Air Conditioning
system, In many cases, the hardware was the wrong size or in the
wrong location, as with cable tray hanger supports in locations up
to six feet 11 inches away from the designated locations on the
drawings. To illustrate the severity of the breakdown, 11 out of
13 valves examined deviated from the drawings. The NET concluded
that the inconsistencies and omissions are so severe that "it cannot
be ensured that the orientation assumed in the piping analysis was

properly translated in the as~built condition." 12/

[

1/NE‘I‘ Report, at 224.
2

—

l

/1a., at 1-7, 180.



In addition to previously submitted evidence,-l/

this contention
is supported by a May 25, 1983 letter from MVPP to the Commission

and enclosures, attached and incorporated as Exhibit 2; affidavits;
NRC documents received under the FOJA; NRC staff reports and analyses
summatized‘at public meetings, and findings of the American Society

of Mechanical Engineers ("ASME") audit team at Zimmer.

2. CG&E and its contractors have failed to maintain an

adegquate traceability system to identify and document the history

of all material, parts, components and welds, as required by

—

0 C.F.R. Part 50, Appendix B, Criterion VIII.

To illustrate, it is impossible to identify and trace the
history of items due to flaws such as inaccurate or overgeneral~-
ized blueprints, installation damage to materials; missing, in-
complete or unreliable records and lack of identifying marks on
electrical and other equipment; inferior traceability substitutes,
such as purchase orders, that do not provide unigue identification;
use of the same identification record for distinct items; and
falsified identification documents sometimes borrowed from items
already discarded and used for work that was completed despite
the absence of reguired traceability records.

In large part, the traceability breakdown occurred because of
a mistaken decision only to require traceability to the point of

receipt, rather than to the point of use. Therefore, CGEE and

Kaiser were unable to keep track of items such as piping that
were cut up and used in different parts of the plant, and other

changes due to construction modifications.

ll/See, e.g., August 20 Petition to Suspend Construction, at 9-18,

and relevant attachments.
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The full scope of the breakdown is unknown, although

internal audit documents have revealed traceability deficiencies
on nearly 508 of items checked. To illustrate, significant guan-
tities of materials have been upgraded from non-essential to
essential status, despite the abasence of traceability records
to the point of use. Lack of traceability has been a systematic
and recurring problem for control of weld rod filler material.

In addition to previously submitted evidence,ky this
contention is supported by the NET Report and further affidavits
from workers employed at the plant until the November 12, 1982

15
lhutdown.-/

3. CGSE and Kaiser have failed to maintain an adeguate

gquality assurance program for vendor purchases, as required by

10 C.F.R, Part 50, Appendix B, Criterion VII.

The QA breakdown for vendor purchases has been systematic,
from selection of individual vendors to toleration of hardware
defects discovered after installation.

To illustrate, vendors have been accepted for the approved
vendors list ("AVL") =-- already improperly shrunk to exclude
material suppliers -- on the most superficial bases, such as un-

supported memoranda from CG&E and/or Kaiser management, or a review

14/ .k
~—"See, e.g., August 20 Petition to Suspend Construction, at

18-25, a.d supporting attachments; October 18 Supplement, at 5.

15

-/These documents have been provided to the FBI and the NRC
Office of Investigations ("OI"), and will be submitted to the
Board if confidentiality can be maintained through a protective

order.
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of vendor QA manuals unsupported by on-site surveys to check whether
the manuals reflect reality.

As a result, ungualified vendors have been placed on the AVL.
For example, beams were purchased from a local junkyard that did
not have ainuclear QA program, and after being improperly upgraded
were installed for essential safety functions. The breakdown also
extends to vendor purchases for services from contractors. One firm
responsible for radiography, although bound by the FKaiser QA manual,
worked for an extended period of time before obtaining a copy of the
manual. Once on the AVL list, it has been unreasonably difficult to
remove a vendor despite poor performance.

CG&E explicitly controlled the QA policy for vendor purchases
and shrank it through budget restrictions, over the protests of
Kaiser QA personnel who warned that the shortcuts violated NRC and
professional standards. To illustrate, CG&E denied Kaiser the funds
to conduct necessary vendor surveys and source inspections. As late
as June 1982, CG&E president William Dickhoner dismissed these funda-
mental QA functions as "junkets that weren't required.”lﬁ/

CG&E improperly made vendor purchases and then directed Kaiser
to assume guality assurance responsibility for the purchases. CG&E
improperly restricted Kaiser receipt inspections to a check for
transit damage and thoroughness. CG&E and Kaiser did not maintain
reliable, comprehensive identification records and documentation
packages, which resulted in uncertain traceability.

After receiving vendor purchases, the items frequently were
upgraded from "non-essential" to "essential" status. This phenomenon
occurred for 80%-90% of structural materials purchased from vendors.

As a result, items were installed in critical safety systems without

lg/hugust 20 Petition to Suspend Construction, Attachment 61.
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first meeting the corresponding QA requirements. When guality
control ("QC") inspectors found defects in vendor hardware, they
were instructed not to write up Nonconformance Reports ("NR's").
The vgndor QA deficiencies had a spillover effect on the
rest of th; plant. To illustrate, inadequate traceability has led
to confusion over which items are vendor purchases and which are
not. Vendor purchases at Zimmer are not examined by on-site QA in-
spectors. As a result, in a significant number of cases items
fabricated on-site have been erroneously defined-out of the CG&E
and Kaiser QA systems.
The flaws described above are illustrative, not exhaustive.
This contention applies to safety systems throughout the plant.
To illustrate the magnitude of the breakdown, an internal Kaiser
audit survey estimated that inadeguacies in the vendor QA programs
cast doubt on the validity of some 42,000 purchase orders for
materials alone.

In addition to previously submitted evidence}lf this con-

tention is supported by documents obtained under the Freedom of

Information Act, and findings of the ASME audit team at Zimmer.

4. CG&E and Kaiser have failed to maintain an adegquate gquality

assurance program tc identify and correct construction deficiencies,

as required by 10 C.F.R. Part 50, Appendix B. This contention chal-

lenges the structure and premises of the QA program at Zimmer, as
well as illustrations of the effect in particular aspects of work

such as welding.

17 "
——/SQe. €.g., August 20 Petition to Suspend Construction, at
25-38, and supporting attachments.
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In effect, Zimmer has not had a valid QA program during the
first 97% of its construction. To illustrate, traditionally there
has not been a valid quality assurance manual for CG&E and Kaiser
QA/QC persgnnel. Training programs for QA/QC personnel have been
inadequate, due to such flaws as instructing the staff in outdated
procedures. Qualifications of personnel were suspect. To illus-
trate, students and enrollees in summer youth jobs programs assumed
key inspection duties. When valid procedures were ir effect, QA/QC
management improperly circumvented them through contrary verbal in-
structions. Mandatory inspections and surveillances did not occur
on safety-related items, were undocumented, superficial, were halted
in che middle, and/or performed to the wrong procedures. Necessary
audits were not conducted for unjustifiably long periods, as when
CG&E stopped the audit program entirely, or when its coverage was
restricted. CG&E and Kaiser manajement have not always made good
faith efforts to comply with audit recommendations.

To illustrate the extent of the QA coverage gaps, the NET
Report found nonexistent or inadeguate QC coverage for turnover of
equipment, cable trays and support systems, structural steel bolting,
safety-related panel foundation welds, inspection and maintenance of
pipe supports, and HVAC work. The report called for comprehensive
reinspections of all Reactor Controls, Incorporated work, all accessi-
ble bolting, weld size for all pipe supports, and HVAC work, among

18/

other recommendations.—

lg/NET Report, at 3-7.
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The paperwork at Zimmer is hopelessly inadequate due to in-
effective control of QA records. Tens of thousands of mandatory
records have been lost or destroyed.

Due to deficiencies in corrective action, the same violations
have occur;ed repeatedly, such as with training and control of weld
rod materials. Corrective action efforts frequently failed to iden~-
tify and/or address the causes of the violations. Further, corrective
action programs have been addressed to individual examples of prob-
lems and prospective reform, while failing to determine the full
extent of already-existing violations identified on the individual
level.

Nearly until the plant was shut down, major construction re-
pairs occurred without QC coverage, which can exacerbate the original
deficiencies.

Similarly, the NET Report found a generic deficiency in main-
tenance of eguipment during rework, modifications and generally. The
NET concluded that these practices could degrade safety-related equip-
ment in a manner not evident wuntil sometime in the future.lg/ The
potential hardware effects can be demcnstrated on valves, which are
extremely sensitive components. For examplie, on seven out of 18
valves checked, the NET found access covers open or missing entirely.
The valves were excessively dirty, corroded from a packing leak, and

had fuses pulled.ag/

On balance, NET recommended that "previously-
conducted testing on most systems” should be considered invalid due

to inadeguate documentation and the high probability of damage,

—

19/

at 219.

~

/

1d.,
1d.
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change or degradation resulting from original rework.ll/

The primary foundation for the CG&E/Kaiser QA breakdown has
been a decisive lack of independence from cost, scheduling and con-
struction pressures. For example, from the earliest years of con-
struction, ;immer had the lowest ratio of QA/QC to construction
personnel of any plant in the country being built under 10 C.F.R.
Part 50, Appendix B. The lack of staff explains why QC coverage
was skipped for entire construction shifts. CG&E refused to permit
adequate QA staffing despite warnings from Kaiser QA managers that
otherwise it would be virtually impossible to comply with minimum
legal regquirements. The unwillingness to respect QA programs
may be continuing, as MVPP has received reports that CG&E has begun
preparing its plan for the corrective action program in the second
phase of the Commission's November 12, 1982 work stoppage, even before
a management review organization had been selected to investigate the
causes of the QA breakdown. (Exhibit 2, at 5.)

QC inspectors also do not have legally-required organizational
freedom to report viclations to the highest levels of management.

To illustrate, an August 20, 1982 memorandum to all Kaiser QC per-
sonnel gave supervisors the ¢rffective authority to shield management
from significant QC inspection reports. The memorandum imposed an
immediate regquirement that the inspection supervisors initial signi-
ficant reports that leave the department.

As seen from the NET Report, the lack of an adegquate QA program
inherently has severe significance for the hardware in the plant.
Further, to illustrate, at Zimmer uncontrolled hydrostatic tests

have resulted in damage to piping and pressure vessels, as maximum

21/14., at 223.



- 16 =
allcowable pressures have been exceeded by 1008. This defect leaves

piping in wide areas of the plant in a quality-indeterminate state.

The absence of a minimally-adeguate QA program has fatally
flawed the entire vilding program at Zimmer. 1Initially, CG&E and
Kaiser canmnot demonstrate that significant numbers of welders were
qualified. Conservative estimates of welders who worked despite
indeterminate gqualifications range from 20% of active welders during
1982 and 508 throughout the life of the plant. Those percentajes
may severely underestimate the problem. Last July only 103 out of
470 active welders were required to take regqualification tests, al-
though the Kaiser QA staff's own unreasonably conservative estimate
concluded that gualifications were indeterminate for 185 welders.
These figures only apply to Kaiser welders. The faulty qualifica-
tions extend to cother contractors.

CG&E's announcement that only 4 out of 103 welders failed the
retesting program reflected gquestionable statistics and a crude program
to rig the results. For example, some QC inspectors monitoring the weld
test booth had no previous experience for the assignment. QC in-
spectors were prevented from continuing surveillances, after dis-
covering violations. Testing procedures were waived through verbal
directives to permit handicaps. Welders literally could take the
examination as many times as necessary to pass; some who passed
require four attempts. Welders who had been judged ungualified for
specific procedures mysteriously received credit for those same pro-
cedures, despite the absence of evidence for the specific tests re-
quired. There is insufficient basis for confidence in the gqualifi-
cations of welders who passed the retesting program.

The basis for the problem of indeterminate welder gqualifica-

tions reflects the breakdown of QA paperwork at Zimmer. Reccrds
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are incomplete, signed by ungqualified personnel, and falsified
through almost a dozen techniques. At least 19,000 welding-related
records, including 10,000 records related to welding qualifications,
have been }ost. See Memorandum to W. P. Christianson from T.P. Gwynn,
NRC Region III, WHZ NRC 83-06 (January 31, 1983), Enclosure 2, at-
tached and incorporated as Exhibit q.

Even if welders are gqualified, they must work to the proper
procedure for a given task. Unless the gqualifications of the pro-
cedure have been verified through tests that prcve the strength of
the welds under that approach, the ensuing work to the procedure
in guestion is invalid and must be done over. At Zimmer, welding
procedures were tested by a laboratory without a formal quality
control program. The test results were so inherently unbelievable
in some cases that Morris Udall, Chairman of the House Interior
Subcommittee on Energy and the Environment, concluded they were "ob-
viously phoney."zz/ Kaiser audits identifying the welding procedure
problem have languished unresolved for almost two years.

The QA welding breakdown continued in the field. ASME heat
treatment reguirements, for treating the metal to achieve reliable
bonding, were violated or replace with less stringent rules. 1In
the aftermath of a pattern of multiple, undocumented repairs, the
strength of a significant guantity of welds is indeterminate. 1In
many instances, QC coverage has been omitted Juring weld repairs.

In other cases, QC personnel conducted uncontrolled "verbal" in-

22/ 1
=="Quality Assurance at the Zimmer Nuclear Station: Oversight

Hearing pefore the Subcommittee on Energy and the Environment of
the Committee on Interior and Insular Affairs, 97th Cong. 2d Sess.

24 (September 14, 1982) ("september 14 Udall hearings") (statement
of Chairman Udall).
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spections, instead of documenting their findings. 1In still other

instances, the QC staff inspected the welds to the wrong procedures.
The NET Report confirmed the effect of QA violations on the

gquality of iwelding hardware. Although welding was evaluated as re-

liable in some areas, in others the identified deficiencies were gross.

Overall, the NET admitted that original welding on structural steel

23/ To illustrate the

was "poor." Shop welds were "fairly good."
violations, in the cable tray system many required welds were not done
at all. Others were undersized, had excessive undercut, overlap, un=-

4/

filled craters, and excessive slag.z— Four out of 13 welds in three
lines in the Reactor Building Closed Cooling Water System violated
code reguirements and standards of good workmanship.— 33/ The NET
neatly drew the relationship between poor QA practices and poor hard-
ware when it observed that field weld "defects were easily detectable
and indicate that an inadeguate inspection program had been in effect.
The NET extended the observation to other disciplines than welding,
based on such practices as the "use of common hardware bolts in place
of unspecified items, and evidence of the use of improper procedures

such as flame cutting of holes in plates and beams."gl/

8/

In addition to the evidence already presented,g— the basis

NET Report, at 4-5.

= Iu

/N
/ «p Bt 98-99.
5/ ¢
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28/August 20 Petition to Suspend Construction, at 38-66, and
supporting attachments; October 18 Supplement, at 5-12, and supporting
attachments.

2

6/
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for this contention is NRC analyses and documents received publicly
and under the Freedom of Information Act; congressional hearing
records and correspondence; internal Kaiser and CG&E analyses, in-
cluding the study that provided the grounds for the welder requali-

i

»
fication retest program,-/ and further affidavits.

5. CG&E and Kaiser failed to maintain adeguate controls

to initiate, process and respond to internal Nonconformance

Reports ("NR's") identifying violations of internal or government

reguirements. To illustrate the potential scope of the problem,

within a November 1981 NRC report that resulted in a $200,000 fine
(IE Report No. 50-358/81-13) ("IE Report"), the staff analyzed in-
depth 26 reports of nonconforming conditions out of over 1,000
that were voided between 1978 and 1981. The IE Report concluded
that 25 out of the 26 reports were vcided erroneously.

Over the life of the plant, potentially thousands of NR's
have been mishandled under the QA program. For example, Kaiser
QA inspectors in practice have been ordered not to write NR's on
procedural or "software" deficiencies. A convoluted system of
multiple approvals, opportunities for cancellation and twists
such as the new classification "Draft NR" make it unreasonably
difficult to issue and process NR's.

Procedures to ensure reliable corrective action have been
violated. Hold tags have not always been issued or honored to
stop work while the NR was being resolved. 1In fact, Kaiser QA
inspectors have been explicitly ordered not to stop work when there

is a disagreement on how to resolve an NR.

:/To protect the privacy of individual employees, MVPP will
regquest that this evidence also be covered by protective order.
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Many NR's have been eliminated entirely from the QA system.
For example, NR's have been voided as "Not Issued,” and so expunged
from the QA records system. In a significant number of cases, NR's
voided as"Not Issued" cannot now be found. In other cases, re-
sponsible officials have lost track of NR's that were stockpiled.

Due to the high ratio of improperly voided, dispositioned or

lost NR's, Zimmer contains an unknown number of dormant, identified

deficiencies which had been found and later lost or dispositioned
without correcting the identified defects. For example, the NET
Report found that defects such as damaged wires, unsupported pipes,
and broken conduits "may not" be on NR's or punchlists.gg/

The breakdown in the NR system also has facilitated informal,
undocumented repairs controlled by construction. The NET found
that repairs at Zimmer may be causing more damage than the original
deficiencxes.lg/

Due to these widespread violations of 10 C.F.R. Part 50,
Appendix B, any decision to license Zimmer is premature until all
QA reports or nonconforming conditions are located, entered into
the NR system, and properly dispositioned through adeguate cor-
rective action.

In additior. to evidence previously submitted,ll/this contention

is supported by further affidavits, staff analyses, and findings

of the ASME audit team at Zimmer.

EE/NET Report, at 5.
39/14., at 4, 219-222.
31/

==’ August 20 Petition to Suspend Construction, at 6€-83, and
supporting attachments; October 18 Supplement, at 13-15, and
supporting attachments.



6. CG&E and Kaiser have engaged in illegal retaliation

against QA/QC personnel who attempt diligently to perform their

duties or who disclosegga deficiencies outside the chain of com-
*

mand, in violation of 10 C.F.R. Part 19 and Part 50, Appendix B,

Criterion 1I.

Both CG&E and Kaiser openly tried to discourage or neutralize

QA/QC initiatives, internal dissent, and employee disclosures to

the NRC through this retaliation. To illustrate, construction
personnel on at least one occasion physically attacked, and re-
peatedly intimidated QC inspectors. QC personnel attempting to
conduct inspections were doused with buckets of water and scattered
with high-pressure fire hoses. Management officials did not pur-
sue and discipline the offenders, nor did they deter repeated
harassment.

The inadeguacy of the response became clear in May 1982,
when the plant had to be closed for a few hours after three QC
inspectors were doused with "dirty water" possibly containing
human wastes. CG&E hired a private detective to solve the mystery
but has not announced any corrective action based on findings from
the still-secret report.

Physical abuse is only the crudest illustration of a history
of harassment and retaliation at Zimmer. Top Kaiser management
officials have berated QC inspectors and supervisors for writing
up nonconformances. Both CG&E and Kaiser management retaliated
against employees who pursued significant corrective action programs

for QA violations, or disclosed serious violations to the NRC during
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its 1981 reinvestigation. These reprisals included dismissal, de-
demotions and job transfer. Employees who retracted or modified
their NRC statements, after interviews with CG&E counsel, were
promoted or kept their supervisory positions.

The harassment was not limited to QC inspectors. The re-
prisals have extended to those in positions of high responsibility
in the QA program who challenged violations of 10 C.F.R. Part 50,
Appendix B. Kaiser QA managers who defended the integrity of
their program were dismissed.

Contractors were egually vulnerable. CG&E removed Butler
Services, Inc. and Peabody Magnaflux, Inc. from responsibilities
for certain QC inspections and radiographs, respectively, in a
successful attempt to destroy the independence of these portions
of the QA program.

The pattern of retaliation stretches from the early 1970's
into 1983. If anything, retaliation through personnel actions
intensified during 1982. This disturbing trend in part represented
successful attempts to implement the May 24, 1982 '"NR Action Plan"
recommendations to solve the problem of "habitual NR writers and
deficiency generators": "Identify individuals for corrective
action.”

Layoffs or transfers during 1982 eliminated or neutralized
nearly all of the employees who challenged company policy. The
assistant to the Kaiser QA manager was demoted to a documentation
clerk after being suspected of disclosing significant evidence of
QA violations to the NRC. He was laid off after testifying in
Congress and filing a complaint with the Department of Labor. 1In

an October 28, 1982 briefing of the Commissioners, the staff re-
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ported that a QC inspector was "furloughed" from the site after
Kaiser and CG&E learned of his disclosures to the NRC. He was

laid off around the November 12, 1982 shutdown, along with other
key potential witnesses for NRC and Federal Bureau of Investigation
(FB1) investigations. At least some of these employees were im-
mediately replaced with relatively inexperienced personnel who were
unfamiliar with legal reguirements. The layoffs could not be
excused due to the shutdown, since QA activities continued after
safety-related construction was halted.

Retaliation continues in 1983. 1In February Kaiser corporate
auditor Sherrill Nolder was dismissed after challenging the non-
response to significant QA abuses she had exposed. Ms. Nolder
authored and co-authored reports revealing systematic violations
such as fundamental defects in material traceability, improper
upgrading of safety classifications, inadequate QA oversight of
vendors, and unreliable qualifications for welding procedures.
Pursuant to 42 U.S.C. 85851, Ms. Nolder challenged her dismissal
through the Department of Labor.

These examples are illustrative, not exhaustive, of an en-
vironmental where it takes repeated acts of courage for QA/QC per-
sonnel to do their jobs right. QC inspections and findings that
arose out of fear and pressure are an inadegquate basis to satisfy
public health and safety regquirements.

2/

In addition to previously-submitted evidence,i- the basis
for this contention is NRC analyses presented to Congress and

further affidavits.

1-2-'/J!m<;us1: 20 Petition to Suspend Construction, at 83-92, and
supporting attachments; October 18 Supplement, at 15-17.



7. Reforms imposed by the April 8, 1981 Immediate Action

Letter ("IAL"), such as the Quality Confirmation Program ("QCP"),

have been:inherently and empirically inadegquate to adequately

mitigate or solve the serious consequences of the QA breakdown

at Zimmer.

The Quality Confirmation Program is an August 1981 outgrowth
of an April 8, 1981 Immediate Action Letter. The QCP is the
structural reform at Zimmer to neutralize the previous abuses.
CG&E obtained NRC approval for the QCP program and administers it
on an ongoing basis. The QCP has led to a welcome increase of QA
personnel and has identified thousands of examples of problems.
However, the QCP is fundamentally deficient, because its sope is
tooc narrow, its implementation spotty, and its legitimacy inherently
compromised by flaws such as conflict of interest. The effects of
these structural weaknesses have been confirmed by empirical
results.

The QCP has been compromised from the start because it is
not comprehensive. Originally based solely on preliminary March
1981 NRC findings determined after the first three months of its
reinvestigation, the QCP has largely failed to uncover the addi-
tional deficiencies identified by MVPP and the NRC. To illustrate,
the most optimistic assessment the NET could offer is that the QCP
had uncovered "many" of the problems found by the NRC hardware
inspection. The NET Report conceded that two entire systems with
significant violations, masonry walls and structural steel bolted
connections, are not covered at all by an active QCP task. Signi-

ficantly, while structural steel work is supposed to be covered
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by the QCP, the deficiencies found by the NRC were outside the
previous foimal boundaries ard therefore had not been covered by
QCP inspections. The NRC's Evaluation Team alsc found defects not
covered b{ QCP inspections, such as cable tray hanger supports in
the wrong location, the absence of necessary pipe supports, panel
and equipment foundation bolting instrumentation racks and identi-
fication of electrical egquipment for location and color coding to
distinguish their classificationauzjl Similarly, at an October 28,
1982 briefing of the Commissioners, the NRC staff reported that 12
of 22 ASME audit findings were not covered by the QCP.

Neither the NRC nor the ASME have claimed that their audits
are comprehensive. As a result, there is no way to determine how
many flaws still are undetected. MVPP suggests that it is not
enough for the QCP to find "many" of the hardware defects and
design deviations at Zimmer. The plant should not be licensed without
certainty that all potentially significant flaws have been addressed.

Even when expanded, the QCP is fatally compromised by struc-
tural deficiencies. To illustrate, the program does not address
the causes of problems it identifies. Further, the QCP program is
premised on a paperwork review. Unfortunately, the paperwork at
Zimmer is neither reliable nor complete. For example, Kaiser
failed to provide some 19,000 welding-related records to the QCP,
which the NRC staff has conceded could have a potentially major
impact on the program. (Exhibit 3, supra.)

The most fundamental flaw is that the QCP is permeated by

conflicts of interest. CG&E, Kaiser and S&L are all deciding for

2'-3-/141':2‘1’ Report, at 3,6,52,58-9,67,83-4,92-3,101,121-23,167,178,

180,211.
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a second time whether their work was deficient the first time
around. As Congressman Udall stated at September 14, 1982 over-
sight hearings, "It seems unrealistic that the Committee or the
public would have confidence that the company that neglected guality
assurance'fOI SO0 many years will, on its own, fully uncover defi-
ciencies resulting from its neglect.“ii/

CG&E also faces a unique legal and financial conflict of
interest due to the economic consequences of repairs necessitated

by its previous QA violations. In addition to shareholder suits (see

Efros v. Dickhoner, No.1-82-1310 (D. S.W. Ohio,filed Nov. 15, 1982),

attached and incorporated as Exhibit 4), and Ohio Public Utilities
Commission denials of proposed rate increases due to delays created
by repairs of QCP-identified items, CGSE is now in the midst of
litigation against its corporate partners on the Zimmer project, in
an attempt to prevent arbitration proceedings that its partners
initiated. The partners, Dayton Power and Light ("DP&L") and Colum-
bus and Southern Ohio Electric ("C&SOE") are attempting to arbitrate
such issues as whether CG&E must pay all remaining costs to complete
Zimmer and whether CG&E should pay damages for mismanagement and
violations of commitments in the BASic Generating Agreement between the
partners. As a result, every time CG&E admits to previous violations
that demonstrate mismanagement or that now need to be corrected, it
weakens its own case against arbitration claims that are based on un-
anticipated repair costs and delays. (Exhibit 3.) The arbitration
ripple effect creates further economic pressure to avoid new costs.
For Example, it partially explains why CG&E's outside auditor, Arthur

Anderson & Co., recently only gave the utility a "qualified aprroval."

34/ September 14 Udall hearings, at 2 (statement of Chairman
vdall).




- 28 -

See "Cincinnati G&E Auditors Qualify Financial Reports,"” The Wall

Street Journal (May 6, 1983), p. 13.

Put simply, all of the "reforms" under the Immediate Action

Letter are fundamentally compromised, because they do not provide
a unique Jiganizational structure. As a result, the QCP reflects
the deficiencies in Zimmer's QA program, rather than solving them.
To illustrate, inspections under the Immediate Action Letter reforms
have not been performed; and have been superficial and/or limited
to specifics identified on constructioan punch lists instead of the
entire work packages and relevant QA records. Inspectors have been so
inadeguately trained that their work has been scrapped in over 1700
instances. They may have conducted inspections to inconsistent pro-
cedures for the same type of problems, according to the NET.EE/

Empirically, the QA violations have accelerated since the IAL.
The organizational flaws make the empirical failure of the IAL pre-
dictable, if no less significant. MVPP's August 20, 1982 petition
alleged 101 QA violations since the IAL. Thirty-four (34)
QA violations alleged in MVPP's October 18, 1982 supplement to the
petition occurred since May 1982. Not surprisingly, the flaws have
reflected the traditional weaknesses of the QA program. For example,
the reporting is suspect. Monthly QCP status reports have provided
data so inconsistent to be impossible. At an October 28, 1982
briefing of the Commissioners, the NRC staff was unable to explain
all the inconsistencies.

CG&E's judgment has been similarly suspect. What is good
enough for the utility has already been unsatisfactory for the NRC,
ASME, and the whistleblowers who have challenged the program through

MVPP. On a conceptual level, the NRC staff has dismissed the util-

—E/NET Report, at 101.
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ity's optimistic, premature times estimates for completing the
program as wild speculation, because it is impossible without pre-
judicing the result to predict the amount of rework until the

problems have been identified.iﬁ/

QCP éindings have been flatly rejected by other authorities.
For example, CG&E has reported through the QCP that on-balance
Zimmer's audit program has proven adequate. The NRC and the ASME
have come to the opposite conclusion. The QCP has determined that
there are "no problems"™ with S&L's work, such as design control and
verification. The ASME has testified in Congress against S&L engi-
neering judgments =-- such as accepting a pressure vessel that had
been ripped open. The NRC Evaluation Team found such conceptual
flaws with S&L's design and controls that it has recommended an
independent design audit in addition to the QCP. (Supra, at 8.)

As a result of these and many other examples, it is difficult
to have confidence in the resolution of QCP inspection findings.
Overwhelmingly, the final decision has been to "accept [the item]
as is" or to conduct minor "rework."

Finally, the QCP empirical failures have extended to corrective
action. Construction crews have engaged in corrective action work
largely without QA/QC coverage. The results may have been to
create worse problems than the original deficiencies, as even the
NRC staff and Chairman Palladino have recognized. To illustrate,
instead of minor rework such as polishing structural steel welds,
construction crews engaged in major repairs or entirely replaced
welds, with only visual QC inspection of the results. Ironically,

in some cases the QCP has widened the QA/QC loophole at Zimmer.

i£/§gg, e.g., September 14 Udall hearings, at 12 (statement
of Mr. Keppler).
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37/

In addition to evidence already submitted, this contention

is supported by further affidavits, NRC staff analyses and exhibits,

and testimony and documentation presented at congressional hearings.

i
8. CG&E lacks the necessary character and competence to

operate a nuclear power plant.

In Houston Lijhting and Power Company (South Texas Project,

Units 1 and 2), CLI-B80-3212 NRC 281 (1980), the Commission held

that abdication by a prospective licensee of responsibility for

construction to its contractor or abdication of knowledge about

construction activities by a prospective licensee is an indepen-
dent, sufficient basis to deny an operating license.

In large part, decisions about licenses are predictive

in nature, and the Commission cannot ignore abdication

of responsibility or abdication of knowledge by a 1li-

cense applicant when it is called upon to decide if a

license for a nuclear facility should be granted.

12 NRC at 291. This scenario is the most charitable explanation
that has been offered for the Zimmer QA breakdown.

The lack of corporate character and competence by CG&E is the
cause of the problems identified in the previous contentions.
Region III Administrator James Keppler repeatedly has stated that
"the real sin" of Zimmer is that it is in the ground and 97%
complete, but the quality is indeterminate. MVPP submits that the
real sin is CG&E's willingness to rush the plant to completion and
operate it without first resolving all remaining questions about
quality. This ongoing policy has been modified only grudgingly,

to the minimum extent ordered by the NRC staff and Commissioners.

CGSE's determined policy to gamble with public health and safety

az/nugust 20 Petition to Suspend Construction, at 92-105, and
supporting attachments; October 18 Supplement, at 17-23; and further
affidavits.
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is sufficient ground to deny it an operating license. This

con=-

clusion would ke valid even if CG&E's original sin were merely

blissful ignorance, as the applicant and the NRC staff have

3 4
asserted,.

fdct, CG&E has been well aware of Kaiser's QA program.

i C
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still further since the April 8, 1981 Immediate Action Letter,

when CG&E officially assumed authority for the QA decisions it
previously had made more informally.

The {G&E philosophy from the beginning has been to tolerate
quality assurance a{ & necessary evil. The overall goal -- enforced
by officials up to President Dickhoner -~ has been to minimize QA/
QC expenditures and delays. It is unfortunate that the
utility was penny wise and pound foolish, The lack of adequate
QA/QC staff contributed to immediate delays. It also contributed
to more expensive, time-consuming repairs in the long run.

There is no indication that the utility has yet learned its
lesson. Last June, for example, Messrs. Dickhoner and Borgmann
both reaffirmed the company's QA decisions of the early 1970's,

Mr. Dickhcner still believed that mandatory vendor surveys and
source inspections were "unnecessary junkets" for QC inspectors.

Mr. Borgmann continued to believe that Kaiser had not demonstrated
that there would have been anything for QC inspectors to do, if the
utility had approved 1974-76 personnel hiring requests. The utility
has not yet repudiated these positions. In fact, it reaffirmed

them in its response to the NRC Demand for Information.

Similarly, as of October 5, 1982, CG&E had still not hired the
two additional Authorized Nuclear Inspectors ("AIA's") reccmmended
by the ASME National Board in December 1981. The National Board
concluded that the code violations at Zimmer were due to the shortage
of AIA's. CG&E has not yet been sufficiently impressed to honor
the recommendation.

The philosophy persists. Shortcuts in PC coverage rework

explain why QCP rework may be creating worse problems than it was

=

SESECRSSE——
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designed to solve. To illustrate, the April 1983 NET finding of

"a number of problems with work practices that indicated a need for
the applicant to strengthen craft and supervisory foremen training”—g/
shatters confidence in CG&E's position after a September 8, 1982
plant tour that if the utility could do it over, there would be a
"pretty massive retraining program." CG&E has had a chance to do

it ovar, through QCP rework, and has failed again to provide adequate
training. MVPP had learned and reported the sustained training
deficiencies last October 18 in its Supplemental Petition to

Suspend Construction.

MVPP has demonstrated tha®t CG&E repeatedly has made false or
inaccurate statements, sometimes despite prior knowledge. In many
instances the false statements were in public statements to the
press or to Congress. In light of these false and misleading
statements to the public, CG&E should not receive a license to
operate a nuclear plant. The license involves responsibilities to
protect the health and safety of the same community it has deceived.

In scores oi »ther stances, CG&E or its contractors have

submitted fal'= information to the NRC. For these disclosures, the

law is clear. 1In Houston Power and Lighting, supra, the Commission

emphasized that false statements to the NRC, and particularly
intentional false statements, are grounds to deny an operating
license.

MVPP has submitted evidence of numerous false statements to
the NRC. 1In some cases where records have not been altered, they

have been destroyed or significantly incomplete. MVPP's allegations

EE/NET Report, at 224.
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have been supplemented with findings and disclosures from government
agencies. For example, MVPP's August 20, 1982 petition summarized
30 instances of alleged falsification. At September 14, 1982
congressicnal hearings, House I:@terior Subcommittee on Energy and

i
the Environment Chairman Morris Udall disclosed an additional six

examples of falsification of Charpy tests for welder qualifications.iﬂ/
In its October 18 supplemental petition, MVPP disclosed another six
instances of falsification. Since that time, MVPP has submitted
two additional affidavits to government authorities concerning
deliberate falsification on contractor welding gqualification tests
and records, between 1979 and 1982, as well as for materials
traceability. MVPP has also submitted evidence to government
authorities of attempts by CG&E to have witnesses provide know-
ingly inaccurate responses to government authorities last

fa11.4%/

The NRC staff increasingly has recognized the problem of
falsified records at Zimmer. For example, the staff has retreated fronp
its earlier confidence that CG&E was acting in good faitn last July
when it denied the absence of a significant problem with welder
qualification records. (Exhibit 3, supra.) A March 25, 1983
NRC report applied the character and competence issue directly to
the QCP task on welder qualifications. The staff found literally
dozens of improper alterations, as well as "a potential generic

problem which should be investigated by the licensee."iz/

QE/Sthcmber 14 vdall hearings, at 159-75.

11/HVPP will submit documentation for the issue of falsified
statements after obta.ning this Board's guidance on how to create
the record without compromising ongoing NRC and law enforcement
investigations.

42
"/NRC IE Report No. 50-358/82-10 ("March 25 IE Report"), at 30.



Even CG&E is now recognizing the problem of falsified records.
In a January 14, 1983 interim report to the NRC under 10 CFR 50.55(e),
CG&E described three methods by which at least 10 Kaiser welding

procedures had been alteted.il/

Even if the alterations were suf-
ficiently innocent to absolve CG&E's "character," its program
should still be examined at hearings for "competence" to determine

if it identified and corrected the full extent of inaccurate records

at Zimmer.

There is significant evidence that many of the falsified
records and statements were cynically deceptive. Some instances
can be drawn from the public record. To illustrate, on August ,
1982, CG&E denied emphatically that IIDR's had been dispositioned
through Design Document Changes ("DDC's"). The March 25, 1983 IE
Report noted, however, that from January through June, 1982, 17%
of IIDR's on hanger installations were resolved through DDC's or
CAR's.ii/

Evidence of non-QA related criminal and non-criminal misconduct
must also be examined before this Board in granting applicant an
operating license. Witnesses have identified on-site criminal
misconduct, including diversion cf nuclear materials to underground
businesses that sell belt buckles manufactured on-site. Witnesses
have also provided affidavits detailing widespread illegal gambling

including horseracing bets placed from the security guard's desk on

the seventh floor where nuclear fuel is kept. Alcohol and narcotics

il/January 14, 1983 letter to James Keppler, NRC Region III
Administrator, from Earl Borgmann, CG&E.

ii/March 25 1IE Report, at 32.
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use on-site further demenstrates CG&E's abdication of its duties.
Rather than squarely confront the problem, management chose not
even to visit work areas due to fears of physical violence from
convicted felons, according to a former NRC inspector. The NET
Report dc#ﬁnltratcs that inadequate mauagement control of the shop
floor persists, which explains why so much equipment is being
damaged during rework, due to practices such as using instrumen-
tation lines and flexible electrical conduits for stairs.ii/

The above overview helps explain why prev'ous QA/QC retaliation
and failure to respond adequately to identified deficiencies con-
tinues to date. The same management organizations are making the
decisions. Through the CG&E-led Quality Confirmation Program,
Region III in effect may have ordered the fox to strengthen its
control over the henhouse.

CG&E and Kaiser still adamantly deny, however, that any
mistakes were made knowingly. For example, at September 14, 1982
congressional hearings they insisted that falsified welding pro-
cedure test records were merely the innocent result of machine
errors. By contracst, Chairman Udall characterized the records as
"obviously phoney" and estimated the odds of accuracy in the
neighborhood of "one in a billion."ié/

MVPP's challenge to CG&E's character and competence is not

frivolous. A federal grand jury in Cincinnati is considering

&>

5/

NET Report, at 222.

QE/September 14 vdall hearings, at 11, 22-24.
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criminal violations. See November 9, 1982 subpoena, attached

and incorporated as Exhibit 5., Even CG&E's corporate utility
partners recognized the validity of this contention. CG&E has
gone to cdurt to prevent its partners from withdrawing their in-
vestment in Zimmer. The two other utilities involved have charged
CG&E with mismanagement and violations of the basic partnership
agreement. (Supra, at 27.)

With respect to public health and safety the necessary forum
to resolve CG&E's character and competence is this Board, rather
than proceedings to determine criminal or financial liability. 1It
is imperative that an operating license not be granted without a
full hearing into applicant's character and competence.

In addition to evidence already lubnitted.il/ this contention
is supported by further affidavits, documents and testimony from
congressional hearings, and analysis of corporate, ASME and NRC

public reports and/or correspondence.

III. MVPP HAS MET THE STANDARD FOR ADMISSION
OF ITS PROPOSED EIGHT CONTENTIONS

Last July 15 this Board reopened hearings on grounds that the

public interest outweighs "legal niceties pertaining to acceptance

LY

of untimely contentions and reopening of records. MVPP con-

tinues to agree with that reasoning but submits that the "legal

11/August 20 Petition to Suspend Construction, at 105-120,

and supporting attachments; October 18 Supplement, at 23-24.

ig/auly 15 Order, at 7-8.
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niceties” now leave no alternative but to reopen the record for
litigation of these prcposed contentions.

A. Standard for Exercise of Discretion

The law and the policy of the Commission reguires hearings
when there are substantial disputes of facts that have a signifi-
cant bearing on safety. At October 1, 1982 congressional hearings,
the NRC General Counsel testified that "a formal adjudicatory hearing
is regquired [by the Act] on issues on which there is a genuine
issue of material fact.... For revocation of a license, it is not

.49/

as clear. For the license itself, it seems to me clear. In

response to questions from Congressman Ottinger, there was unanimous
agreement among the Commissioners in support of this interpretation.ég/
MVPP does not contend that hearings are required for factual
disputes when contentions are frivolous or so vague as to constitute
fishing expeditions. In evaluating whether MVPP has met the stan-
dard for reopening, however, this Board may not determine whether
MVPP has met any burden of proving its case. Rather, the contentions
merely must be reasonable and sufficiently specific so as to permit
a response.
There can be no gquestion that the facts and the law are in
dispute in this case. There is virtually unanimous disagreement.

In response to the NRC staff's Demand for Information, CG&E has

publicly stated that all new (MVPP) allegations are invalid.

Supra, at 5-6.

ig/Indian Point and NRC Safety Procedures, Hearings before the
Subcommittee on Energy Conservation and Power of the House Energy
and Commerce Committee (October 1, 1982), at 395 ("October 1
Ottinger hearings").

§-9--'/C¢:n'mnissic:mers Roberts and Ahearne extended the policy to
disputes of law. Commissioner Gilinsky had left the hearing when
Congressman Ottinger made his inquiry. 1Id., at 404-05.
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To illustrate, in its February 28, 1983 response, CG&E flatly
denied the allegation that the as-built condition of Zimmer does
not reflect the proper final dcsign.il/ Similarly, CG&E denied
unequivochlly all allegations that it prevented Kaiser from main-
taining an adequately-sized QA staff on the Zimmer Project prior

to the NRC's April 8, 1981 Immediate Action Letter.il/

In disclosures to other government bodies CGS&E went even
further in its denials. For example, in an October 26, 1982 re-
sponse to Cincinnati City Councilwoman Bobbie Sterne, CGS&E contra-
dicted MVPP's contentions that QA/QC/QCP coverage has been spotty
and patchwork and that many required records are missing. "[T]he
Quality Confirmation Program and the Quality Assurance Program
guarantee a redundancy in checking each component and the accom-
panying paperwork on each component." See October 26, 1962 letter
from Page Williams to Bobbi Sterne, attached and incorporated as
Exhibit 6. Similarly, CG&E said that with respect to "every one"
of the allegations involving retaliation, "neither the Company nor
the NRC has found any evidence to support the claims."” (1d., at 4.)
CG&E rejected all the allegations in whistleblower affidavits
submitted by MVPP as attempts "to retaliate against the Company
and its contractors for personal grudges." (Id., at 4-5.) CG&E
dismissed MVPP's proposed character and competence contention as

"pure propaganda, an emotional ploy fregquently used when hard

evidence is lacking." (Id., at 5.)

51/
~ CG&E Response, at 38.

2 /14., at 118.
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Despite the vehemence of CG&E's denials, MVPP's position
clearly is reasonable. Findings by various authorities such as
the ASME National Board and the NRC staff confirm specific examples
of violatiions charged by MVPP. After holding a
series of four public hearings, the City of Cincinnati Environ-

mental Advisory Council recommended, inter alia, that the city

support reopened licensing hearings based on findings that con-
firmed virtually all of the generic deficiencies charged in MVPP's

contentions. See Report on the Findings and Recommendations of

the City of Cincinnati Environmental Advisory Council (October 25,

1982), attached and incorporated as Exhibit 7.

In response to claims from a public relations support group
for CG&E that the charges raised by MVPP and its counsel the Govern-
mental Accountability Project ("GAP") are frivolous, NRC Region III
Administrator Keppler put the reasonableness of MVPP's allegations

in perspective:

We do not believe that any Region III staff member
stated that most of the Zimmer allegations were fri-
volous, as you indicate in your letter. Certainly,
there have been a number of very serious allegations
concerning Zimmer. These allegations, coupled with
the NRC's significant inspection findings, have formed
the basis for the NRC Order suspending construction at
Zimmer. Such a measure would not be taken over fri-
volous matters.

(December 30, 1982 letter from James G. Keppler to Robert Acomb,
attached and incorporated as Exhibit 8.)

In short, the material facis remain in dispute on significant,
reasonable safety concerns for the eight contentions raised by MVPP.
The most basic premises of the Atomic Energy Act mandate a hearing

on MVPP's proposed contentions.
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Even if the criteria for reopening the record and admitting
new contentions were not satisfied, this Board should properly
exercise its discretion to admit them even if one or more of the

formal requirements for late submission were not met. See Virginia

Electric and Power Company (North Anna Power Station, Units 1 and

2, ALAB-363, 4 NRC 631 (1976).

B. Standards for Admission of New Contentions

Under 10 CFR 2.712(a), the following five criteria must be
weighted in evaluating the admission of proposed new contentions:

(1) Good cause, if any, for failure to file on time;

(2) The availability of other means whereby the petitioner's
interest will be protected;

(3) The extent to which the petitioner's participation may
reasonably be expected to assist in developing a sound record;

(4) The extent to which the petitioner's interest will be
represented by existing parties; and

(5) The extent to which the petitioner's particivnation
will broaden the issues or delay the proceedings.

Houston Lighting and Power Co. (Allens Creek Nuclear Generating

Station, Unit 1), ALAB-582, 11 NRC 239, 241 (1980); Nuclear Fuel

Services, Inc. (West Valley Reprocessing Plant), CLI-75-4, 1 NRC

273, 275 (1975).
On balance and with respect to each criterion, application
of the above factors supports admission of MVPP's proposed con=-

tentions.



-42 -

1. Good cause for failure to file on time

It is well-settled law that the availability of new docu-
mentary information is good cause justifying the admission of new

contentions filed out of time. Indiana and Michigan Electric

Company (Cook Nuclear Plant, Units 1 and 2), CLI-72-25, 5 AEC 13,
14 (1972). As the Commission explained, "Unless special conside-

rations dictate otherwise in specific circumstances, new information

appearing in previQusly unavailable documents would generally
constitute good cause for amendment...."él/
MVPP meets this standard. MVPP did not actively investigate
for an ongoing QA breakdown until after the record was closed, be-
cause it assumed that the NRC staff had the problem under control.
MVPP began tc investigate actively after corporate and NRC whistle-
blowers communicated crediple, serious concerns to GAP that the
staff's public reports failed to disclose significant portions of
the QA breakdown at Zimmer. Rather than raise potentially frivolous
allegations, MVPP waited to propose new contentions until it had
investigated and ga*hered some three thousand pages of documentary
evidence not previously available to the public. MVPP has also
supported the issues raised in its contentions with affidavits
and statements from witnesses who worked at Zimmer. MVPP submit -

ted 15such statements and/or affidavits either to this Board under

protective order, to the Commission or to the NRC staff.

2}-/Even in the absence of good cause, untimely submission
of any intervention petition does not bar litigation of proposed
contentions if the other criteria favor a hearing. West Valley,

supra.
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This documentary evidence was not previously available.
Indeed, CG&E threatened publicly to pursue legal action, because MVPP
had obtained the information which it has since placed on the
public tel:ord.g/ MVPP could not have submitted the worker state-
ments and affidavits before the record was closed, because counsel
had not yet met the witnesses.

MVPP should not be denied a hearing because it trusted the
adeguacy of the staff's 1981 reinvestigation. The Region III staff
had promised a thorough effort, and the NRC took what appeared to
be significant enforcement action -- a $200,000 fine, the largest
in history for a plant under construction =-- compared to previous
findings on Zimmer.

Further, as Commissioner Ahearne explained at October 1, 1982
hearings of the House Energy and Commerce Subcommittee on Conser-
vation and Power, it is not the role of public interest groups to
substitute for NRC staff investigators: "I don't see that we ought
to transfer the investigatory role, for example, to the public

$S/

interest group. I think that is our role."— MVPP had no respon-

sibility to second-guess the NRC staff until it received and verified
evidence that the public record was incomplete and inadequate.

MVPP was also less tardy than the Commission in realizing
that the staff was not uncovering or disclosing the full scope of

QA deficiencies. As early as May 18, 1982, MVPF advocated this

é-5-/"CG€.E documents obtained 'legally',"™ The Cincinnati Post
(May 20, 1982), at 9A. CG&E also has attempted repeatedly to pre-
vent the evidence submitted by MVPP from being included in the
record. See, e.g., Applicant's Motion to Strike Miami Valley Power
Project's Reply Brief, served October 26, 1982.

2E/October 1 ottinger hearings, at 400 (statement of Commis~-
sioner Ahearne).
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position. Last July 30 the Commission still contended that the
staff could adeguately solve the QA btreakdown at Zimmer. Not
until October 28, 1982 did Chairman Palladino express his distress
at the la;k of assurance that the staff was on top of the job.

Finally, MVPP should not be denied a hearing because it
waited to publicly file the evidence in support of its charges.
MVPP was attempting to avoid interfering or compromising with the
staff's ongoing investigation. MVPP only published the evidence
atter the Commission closed down the licensing hearing in part due
to the relative absence of documentation not previously in the

public record.éf/

After MVPP released the evidence, on October 28,
1982, Region III Administrator James Keppler complained to the
Commissioners about the resulting complications. On January 10,
1983 the staff further reguested that MVPP not publish certain
interviews during the pendency of the Zimmer investigation. See

January 10, 1983 letter from J. M. Felton to Tom Devine and Jay
Rosenthal, attached and incorporated as Exhibit 9.21/

MVPP has good cause for the time that has elapsed until the
current motion. 1Initially, the delay is in part due to the length
of time consumed by the NRC adjudication process at the Board and

Commission levels to resolve MVPP's request for relief. As a re-

sult, MVPP should not be charged with the entire responsibility

€/

2¢ July 30 Order, Additional Views of Commissicners Ahearne
and Roberts.

EZQVPP currently has significant additional
documentary evidence to support its proposed contentions. 1In
light of the apparent inconsistencies between the Commission's
interpretation of legal requirements and the staff's investigative
requirements, MVPP will comply with the Board's direction for how
to disclose documentary evidence not previously available to the
public and not covered by MVPP's Protective Order.
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for tardiness in filing its contentions. See Puget Sound Power

and Light Company (Skagit Nuclear Power Project, Units 1 & 2),

ALAB-559, 10 NRC 162 (1979), in which the Appeal Board acknowledged
that at Jleast part of the delay was due to difficulties encoun-
tered in determining whether the NRC should permit an untimely
intervention.

Second, MVPP has attempted conscientiously to participate in
the Commission's third party program. The inadequacy of the staff
provisions for public participation as a substitute for licensing
hearings only became clear in the middle of May. (Infra, at 47-52.)

Third, MVPP was entitled to and spent a reasonable amount of
time reviewing CG&E's February 28, 1983 314-page Demand for Infor-
mation response to MVPP's August 20, 1982 petition to suspend
construction. MVPP did not receive the response until the middle
of March, 1983. MVPP then diligently reviewed the response and
sent it to the relevant witnesses whose allegations had been re-
jected by CGSE. Compared to the five months that CG&E took to
prepare its position, MVPP contends that it had good cause to spend
two months determining that the QA contentions have not been re-
"futed or resolved.

Fourth, MVPP also had good cause to delay a final decision
on whether to seex renewed licensing hearings until it received
the results of the staff's NET Report on May 12. An intensive
review revealed that the QCP and QA frograms were still failing
to identify significant deficiencies, but the staff did not endorse
any structural reforms beyond a design audit and another CG&E

assessment of itself.
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In short, MVPP had good cause to wait until it did its
"homework" before proposing licensing hearings again. In light
of the significant developments at Zimmer, MVPP would have been
precipito?s to move again for reopened hearings until it studied
whether the revised status quo yet offers a comprehensive, reliable
response to the Zimmer QA breakdown.

2. Availability of other means to protect
MVPP's interest.

Although Zimmer is now subject to the scrutiny of a variety
of investigations and forums, none of these efforts can substitute
for hearings before this Board to fully protect the public health
and safety interest of MVPP's proposed contentions.

This criterion considers whether the petitioner's interest
will be adegquately protected by proceedings or activities other

than ASLB hearings. Cincinnati Gas and Electric Company (William

H. Zimmer Nuclear Station), LBP-80-14, 11 NRC 570, 575 (1980);

Puget Sound Power and Light Company (Skagit Nuclear Power Project,

Unit 1), ALAB-559, 10 NRC 162, 170 (1979); and Long Island Lighting

Company (Jamesville Nuclear Power Station), 2 NRC 631 (1975). Sig~-
nificantly, this Board has held that the availability of "only
partial relief" by other means does not satisfy this criterion.

Zimmer, supra, at 576. See also Northern States Power Company

(Monticello Nuclear Generating Station, Unit 1), LBP-75-45, 2 NRC
263 (1975).

MVPP's proposed contentions fill in the holes left by the other
responses to Zimmer's QA breakdown. 1In combination, hearings and
other remedies offer a complete program. Without hearings, the
other responses combined will leave major questions unresolved, and

will exempt significant policy decisions from public accountability.
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Initially, when the Commission stopped licensing hearings
last summer, it offered its own close oversight of the effort to
neutralize Zimmer's QA breakdown. At the October 28, 1982 staff
briefing Commissioner Ahearne reaffirmed this commitment as a
reason why hearings did not need to be reopened.

The Commission has indicated by its actions that the previous
commitment to maintain close personal oversight is no longer in
effect. The Commission delegated authority to the Regional Adminis-
trator to implement the November 12 Order. To illustrate the con-
trast in the Commission's perspective toward Zimmer, on February 15,
1983 Commissioner Ahearne twice criticized the staff's request for
the Commission's involvement in the decision whether the Bechtel
Corporation should conduct the management review of Zimmer. He
protested the Commission's involvement and said that he would not
have objected to the staff's decision, despite concluding that its
basis to approve Bechtel was "senseless." See February 15, 1983
memorandum to the Executive Director for Operations from Commis-

sioner Ahearne, attached and incorporated as Exhibit 10.

Particularly in light of the Commission's less active role,
MVPP believes that there should be a forum to examine staff policies
that are guestionable. For example, MVPP severely questions the
basis for the staff's firm policy that CG&E should continue ad-
ministering the QCP and QA reforms. MVPP contends that maintaining
CG&E's zontrol also perpetuates both an empirical failure and a
structural conflict of interest due to the applicant's position
in litigation with its partners. The ultimate findings of those
programs will be an inadequate basis to grant an operating license.

MVPP also contends that the third party management
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review and qguality verification program in the Zimmer Action Plan
to implement the November 12 Order are not effective substitutes
for licensing hearings. MVPP does not challenge the competence oOr
objectivity of Torrey Pines Technology to conduct the review. But
Torrey Pines is so new to the problems at Zimmer that on April 25,
1983 Mr. Keppler suggested that it modify its generically sound
methodology after it understood the particular problems at Zimmer.
It is unrealistic to expect that a new organization can assimilate
and evaluate the massive organizational breakdown at Zimmer in a
few months sufficiently to do more than complement licensing
hearings.

Second, it is highly likely that Torrey Pines' substantive
contribution would be additive to MVPP's. To date, Torrey Pines
has only conducted or scheduled courtesy meetings with members of
the public and has not interviewed any whistleblowers. TO Alivs=
trate, Torrey Pines did not meet with MVPP's counsel until May 25,
1983, the day before submitting its final methodology for NRC
approval. At a May 26, 1983 public meeting Torrey Pines President
George Wessman stated that the interview had not resulted in any
change in Torrey Pines' plans. As a result, the $500,000 Torrey

Pines "review" will base its recommendations for the entire Zimmer

project on a study of only four examples contained within MVPP's
eight proposed contentions. In other words, the management review

team will attempt to determine the causes of largely unknown effects.

One issue that Torrey Pines will review is welder qualifi-
cations, a topic already being intensively investigated by the NRC

staff, the FBI, the Udall Committee and the state boiler inspector.
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By contrast, Torrey Pines will not review in-depth the vendor QA
breakdown, a generic policy deficiency which is the direct result
of CG&E ma?agement decisions and dates back to the early 1970's.

It is an issue on which the NRC staff has been backlogged

for nearly two years. On May 26 Torrey Pines also announced that
it would make its policy recommendations without first establishing
either the approximate scope of the QA breakdown, or assessing

who was responsible for the QA violations, and why.

Third, even if Torrey Pines fully identifies the causes of
the management breakdown, it cannot enfcrce its findings under
the November 12 Order. Rather, Torrey Pines can merely submit
recommendations to CG&E, which itself will decide what structure
is best to correct its own abuses. While CG&E's decisions on the
proper organization are subject to staff approval under the Order,
such approval would be routinely required anyway. Based on CG&E's
previous attempts to institutionalize and the staff's willingness
to tolerate conflicts of interest in the third party program, it
does not guarantee an objective evaluation and comprehensive solution
to the deficiencies at Zimmer. MVPP contends that CG&E's conclu-
sions about Torrey Pines' recommendations are no substitute for this
Board's own evaluation of the Zimmer QA program, the QCP, and CG&E's
character and competence.

Fourth, the Zimme: Action Plan implementing the Commission's
November 12-0rdet does rot directly affect any QA/QC/QCP activities,
which continue without significant new restraint. 1Indeed, the staff
has explicitly permitted quality verification activities by CG&E

and preparation of a new QA program by Bechtel. (See May 17, 1983
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letter from James Keppler to D. David Altman and Thomas Devine,
attached and incorporated as Exhibit 11 ("May 17 Letter"). Since
the direct response to MVPP's QA and character and competence
contentions has been to halt safety-related construction while
keeping the applicant in control of the QA program, the Zimmer
Action Plan bypasses many of the issues raised by MVPP.

Fifth, CG&E's continued control of the structure for the
reforms means that it also retains effective control of the sub-

stantive findings.

Sixth, the opportunities for public participation under the
Zimmer Action Plan are at the mercy of the staff's whims, and
therefore erratic and unreliable. The Commission already has made
clear that the ex parte rule does not apply to the Zimmer Action
Plan, because it is an enforcement proceeding.éﬁ/ The staff's own
alternative, summarized in its May 17 Letter, does not even guaran-
tee five days public notice of public meetings; gives itself a
blank check whenever it deems "appropriate" to close CG&E/third

party/NRC meetings from the public; and anticipates that documents
related to the independent management review will be exempt from
public disclosure. (Exhibit 11, supra, at 3-4.) 1In other words,
the evidence will remain secret and the meetings will be secret at
the staff's total discretion. At best, the public may have five
days to prepare for even informal participation on significant

issues.

§--E/F‘e!:\ruax:y 22 Order, at 3.
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These concerns are not hypothetical. Many public partici-
pants, including MVPP, only received notice through a news article
two days before the May 26, 1983 public meeting to consider Torrey
Pines' fi;al proposal. At the meeting, Region III Administrator
Keppler refused to entertain public questions before offering the
NRC staff's approval of the plan on the basis of a minimal, super-
ficial discussion that last slightly more than a half hour. Only
then, and after intensive protest from the public participants,
did Mr. Keppler request (and receive) consent from Torrey Pines
to answer public questions at the forum.

The NRC staff does not contend that the public participation
it offers is intended as a substitute for hearings. 1Indeed,
Mr. Keppler testified at the May 3, 1983 licensing hearings
in Midland, Michigan that the level of informal public participation
at Zimmer does not even match the opportunities for the public in
the Diablo Canyon third party program. Mr. Keppler explained that
the smaller scope of public input is because the Governor of Ohio
has not taken as active a leadership role as did the Governor of
California at Diablo Canyon. See May 3, 1983 testimony of James G.
Keppler, attached and incorporated as Exhibit 12. MVPP submits
that the public's right to participate in determining its own fate
under the Atomic Energy Act should not be dependent upon the staff's
assessment of political interest on the state level.

These weaknesses in the Zimmer Action Plan are particularly
significant, because there have not yet been enforceable findings
of fact and required corrective action on any of the specific

allegations MVPP seeks to litigate. Although MVPP's disclosure
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helped form the basis for the November 12 Order, the Commission

only cited findings from previous NRC staff reports and the QCP.
The Commission did not and still has not taken a formal position
on the spécific issues and evidence presented by MVPP.

On balance, the Zimmer Action Plan cannot fully protect
MVPP's inteiest, because it provides for minimum public input
and maximum decisionmaking control by CG&E. Since CG&E already
has decided that all of MVPP's new allegations are wrong (supra,at5-6,
38-41 ), the reform program is inherently biased against MVPP's
interests.

The Commission in part based its decision to prohibit
hearings last summer on confidence in an expanded staff program.
MVPP believes that it is now beyond dispute that the NRC staff
cannot fully substitute for ASLB hearings.

There are numerous grounds to legitimately criticize the
NRC staff program at Zimmer. MVPP already has submitted evidence
in federal court, to Congress, to the Commission and to this
Board of the following staff misconduct--

1) failure to respond to evidence of a massive QA break-
down for years despite prior knowledge, until prodded into action
by an embarrassing public whistleblowing disclosure in December
1980;

2) failure to suspend construction in the spring of 1981,
despite contrary staff recommendations and a public petition;

3) turning over increased authority for gquality assurance
to the uti’ity in April 1981, despite the utility's responsibility

for or complicity in the previous violations;
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4) suspending a criminal investigation in the summer of

1981, just as it was determining that the root causes of the QA
breakdown rested with top CG&E management;

5) fcensorship of the highly-touted November 1981 NRC re-

ports, so that the most serious abuses would not be revealed;

6) attempts to cover up this censorship illegally under
the Freedom of Information Act by responding to reguests with
official denials that records existed,while privately the staff
was ordered to destroy or remove the same records;

7) advance warning to the utility before hardware in-
spections;

8) misplaced reliance on utility records to minimize the
scope of the welding recertification program;

9) lax oversight of the welder recertification test program;

10) inability to keep up with the pace of allegations, re-
sulting in a large backlog on significant issues such as welding
procedures and vendor QA;

11) <continued unwillingness to work with whistleblowers and
other non-managemeqt personnel in conducting investigations; and

12) failure to monitor CG&E's QCP program with more than
spot checks except for one task.

These allegations are no less frivolous or serious than
MVPP's challenge to the Zimmer QA program. To illustrate, the
U.S. District Court for the District of Columbia permitted full
discovery to examine the relevant actions of the Office of Inspector

and Auditor ("OIA") response to a FOIA reguest submitted by
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GAP on behalf of Mr. Thomas Applegate.ég/ On April 14, 1983,

Commissioner Ahearne commented with respect to OIA's behavior

that=--

i
I can understand how a skeptical outsider might

conclude there was a conspiracy to conceal in-
formation.80/

Commissioners Gilinsky and Asselstine added--

OIA's response to the Applegate FOIA regquest was
not well managed and...several of the decisions
made in this case exhibited very poor judgment on
the part of the Director of OIA an9 on the part of
other members of OIA management.Ql

OIA's reluctance to reveal under the FOIA the evidence it had
obtained was understandable. On May 18, 1983, House Interior and
Insular Affairs Chairman Morris Udall evaluated OIA's action as
follows=--

I want to inform you that I am not satisfied with
the Commission's handling of this matter. The Com-
mission appears to have resorted to tortured logic
to rationalize a position that it was insignificant
that neither it nor the public were provided infor-
mation that would have shed light on the true status
of the Zimnmer project. The lack of this information
was a major contributor to the delay in recognizing
that a stronger regulatory remedy was regquired than
the action taken in November 1981.

I do not intend to engage in a protracted debate on
this matter. I have taken note of your reference to

gg/Applegate v. NRC, No. 82-1829 (D.D.C. Jan. 19, 1983)

(order denying protective order);.

ég/ldditional Views of Commissioner Ahearne,
attached to April 14, 1983 letter from Chairman Nunzio J. Palladino
to Morris K. Udall, Chairman, Subcommittee on Energy and the Environ-
ment of the House Committee on Interior and Insular Affairs.

El/Additional Views of Commissioners Gilinsky and Asselstine,

attached to April 14, 1983 letter from Chairman Nunzio J. Palladino
to Morris K. Udall, Chairman, Subcommittee on Energy and the Environ-
ment of the House Committee on Interior and Insular Affairs.
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the lawsuit ~-- Applegate v. NRC, D.D.C. No. 82-1829.

I think it unfortunate that the controversy must now

be resolved by the courts, but at this peoint I be-

lieve that is where lies the best hope for a full

airing.

i :

See May 18, 1983 letter from Morris K. Udall to Nunzio J. Palladino,
attached and incorporated as Exhibit 13.

Becuuse of the staff's repeated support for reopened licen-

sing hearings, however, MVPP does not seek this forum to judge the

adeguacy »f the NRC staff program. Further, MVPP commends the

conscientious efforts currently underway by the staff to compensate
for previous shortcomings. In short, the staff has not attempted
to inhibit development of a full record before this Board on the
problems at Zimmer. As a result, MVPP seeks renewed hearings to
supplement the staff's current efforts to correct the full scope
and effects of QA violations, rather than to assess the staff's
previous blame for the breakdown.

Full litigation of the MVPP contentions could add significantly
to the corrective action encompassed by the staff's conclusions to
date. For instance, while the staff only required certification
of 103 current welders last summer, MVPP seeks to present evidence
of NR's and CAR's on 519 out of 527 welders reviewed by Kaiser. A
conservative review of records from Kaiser's welder gualification
review group suggests that gualifications were indeterminate for at
least 185 welders. 1In light of this evidence, the boundaries of
the staff's comparatively small welder gqualification program should
be expanded or the basis fully explained at public hearings.

Similarly, the NET did not speak with any of the whistle~

blowers who have identified problems through MVPP. 1Indeed, the
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NET deliberately chose to audit randomly, rather than to closely
examine specific areas with identified deficiencies. As a re-
sult, the NET did not consider the following examples of hard-

‘ -
ware deficiencies which witnesses have alleged to MVPP since

August 20, 1982--

1) 300-500 snubbers in a specified system that were
welded improperly to American Welding Society (AWS)
instead of ASME standards, therefore skipping the
ASME preheating treatment;

2) generic problems with certain hanger supports,
because the design calls for l1l.5-inch welds,
but the as-built installation only left space
for 1/2 to 3/4-inch welds;

3) cable tray supports that are rusted and corroded
at specified locations;

4) excess tension at a specified location which may have
overstressed cables when they were pulled originally;

5) wexcessive heat buildup from overpacked cable trays
that is not being detected by QCP inspectors;

6) widespread use of improper reamer and dye tools for
rework on stainless steel electrical conduits in
the containment, that could result in rough edges,
gauges and loose fits, and lead to electrical shorts,
fires and other threats to reliable functioning of
circuits on the multiple backup safety systems;

7) guides for cameras inside the reactor that were
welded out of alignment;

8) shims placed haphazardly and sitting in water drain
channels at a specified location;

9) wuse of the wrong size hoedown bolts to connect the

circulating pumps motor to a concrete base at a
specified location; and

10) damage during rework to brackets for fitpins that
brace the reactor.

In short, despite a vigorous staff effort to determine the
extent of the damage, renewed hearings almost certainly will add

significantly to the total protection and relief afforded MVPP's
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interest in neutralizing all the effects of the Zimmer QA breakdown.
MVPP recognizes that a number of other forums have played

and continue to play a significant role in examining the QA viola-

tions. None are substitutes for hearings before this Board, how-

ever. Informal public hearings do not have the authority to compel

CG&E's participation or to enforce findings. As a result, CG&E

refused to participate in the Environmental Advisory Council

hearings during September and October 1982. See August 26, 1982
newspaper article, attached and incorporated as Exhibit 14.
Other forums address issues distinct from the public health and
safety mission of this Board. Corporate arbitration and Public
Utility Commission proceedings focus on the economic consequences
of CG&E's misconduct. The grand jury investigation is secret and
only examines criminal violations. Congressional hearings provide
a significant survey of progress and problems, but are too abbre-
viated for a comprehensive examination of potential violations.

None of the alternative forums or vehicles for relief offer
MVPP the ability to subpoena records and to publicly cross-examine
witnesses under oath. This step is essential for MVPP to receive
a fair opportunity to develop a record on the serious issues it
has raised. It is also essential to protect the public from all
potential health and safety threats. As Congressman Ottinger
explained at his October 1, 1982 hearings,

I would advocate, and do very strongly, that the

unresolved questions with respect to safety of the

disputed parts as a part of the determining process

in that ought to be determined in a public forum

and I think in a formal adjudicatory public forum.

Otherwise, I don't see how you can be satisfied or
the public can be satisfied that the matters have
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been thoroughly explored.

The best staff work in the world sometimes can't
substitute for having a sworn witness on the stand
and putting him through the paces. That your staff
doesn't have the facility to do absent some kind of
formal proceeding.ﬁl/

The numerous Zimmer forums, audits and investigations all
demonstrate the legitimacy of MVPP's QA and character and compe-

tence contentions. But none attempt to perform the same function

as the reopened hearings MVPP requests before this BRoard.
At October 1, 1982 congressional hearings, Commissioner
Asselstine put the comparison in perspective:

There really aren't meaningful opportunities
outside of that licensing proceeding for [the public]
to directly participate in our process. Sure, they
can send us petitions, they can call us on the phone.
They can send us letters saying that there are prob-
lems out there but there is a very limited opportunity
beyond that point for their direct participation and
involvement to directly raise issues and for them to
have those issues directly addressed and resolved in
a process that they can participate in.

It is a far different matter to send in a petition
to the Commission and have the NRC staff review it and
have the Commission reach a final judgment on it and
from time to time discuss with those people what our
resolution of it is than it is to provide a direct
opportunity for them to raise issues and to be able
to pursue those issues in a hearing format and to be
able to directly cross-examine witnesses from the op-
posing party and present direct evidence on their
behalf and have that evidence judged by an independent
trier of fact who sits there and observes the procedures._l/

The response to the Zimmer QA breakdown inherently will

remain incomplete until it is fully explored before this Board.

ég/October l Ottinger hearings, at 400.

€3/14., at 402.
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As seen above, MVPP can be expected to assist in developing
a sound record before this Board by raising additional issues for
examination and helping provide a full review of the allegations
it has raised to date. MVPP as already made a significant con-

de the ASLB hearing process to neutralizing the
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—" June 10 Udall hearings, at 37 (statement of Mr. Dircks).
66/

- See,

.g., October 1 Ottinger hearings, at 397 (statement
tinger.

e
Ot

nf Chairman




- $0 -

through and fullyresolve the significant issues it has raised

based on its record to date. MVPP has earned the right to a public
hearing. ;Most important, the hearing can be expected to lead to
further significant contributions by MVPP and the whistleblowers

who would testify.

4. Extent to which petitioner's interest will
be represented by existing parties.

Although all other parties to the proceeding who have taken
a position (except CG&E) have supported MVPP's effort to reopen
licensing hearings, r e has taken the initiative to raise the
same issues. MVPP's interest cannot be represented by existing
parties, because it is defined by the areas those parties did not
present in-depth before this Board. 1Indeed, the staff opposes
MVPP's interest in replacing CG&E with an independent manager of

the guality assurance and quality verification programs.él/

5. Extent to which the petitioner's participation
will broaden or delay the proceedings.

Although MVPP's proposed contentions will broaden the scope
of the licensing proceeding, they cannot be ignored. The massive
breakdown of the QA program at Zimmer, acknowledged by the NRC, and
the NRC's unsuccessful 1981 IAL program to take corrective action
mandate that this Licensing Board formally consider the gquality
assurance contentions. CG&E's false statements and the falsification of
records during construction at Zimmer require this Board to consider the

character of the licensee prior to issuing a license. As the

gl/gincinnati Gas and Electric Co. (William H. Zimmer Nuclear
Power Station), Director's Decision Under 10 CFR 2.206, DD-83-02,
17 NRC (February 10, 1983).
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Commission wrote in Houston Lighting and Power Company (South

Texas Project, Units 1 and 2), CLI-80-32, 12 NRC 281, 291 n.4 (1380),
"[Tlhe Commission cannot ignore false statements in documents sub-
mitted to at,' and "abdication of knowledge, whether at the con-
struction or operating phase, could form an independent and suf-
ficient basis for revoking...or denying a license.... 42 U.S.C.
2232a." 1d4. at 291.

More significant, the hearings will not cause further delays

in completing the licensing process. At the October 28, 1982

staff briefing of the Commissioners, Commissioner Gilinsky stated
that it could take years just to identify the problems at Zimmer.
At a January 22, 1983 deposition NRC staff representative Robert
Warnick estimated that the Quality Confirmation Program will not
be completed until after 1983, and the NRC staff cannot complete
its inspections until the QCP is finished. At the same hearing,
Mr. Warnick could not state with confidence that Zimmer will begin
commercial operations in 1984, or with certainty by the end of the

68/

decade.— Under thcse circumstances licensing hearings will not

contribute to net delays.

If anything, ASLB hearings may facilitate Zimmer's completion.
They will help to ensure that the current quality verification
effort is definitive. The effect of delays would be exacerbated
if an incomplete quality verification program needs to be reinsti-
tuted again because the remaining issues were not resolved expedi-

tiously before this Board. Ironically, the licensing hearings

6 it

—g/Deposztxon of Robert Warnick, Case Nos. 82-1402-EL-CRC,
81-1058B~-EL-AIR, 82-1416-EL-UNC, 82-485-EL~-AIR, and 82-517-EL-AIR
(January 14, 1983), at 38.
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the construction permit. On January 14, 1983, Mr. Warnick testi-
fied that Zimmer has more problems requiring staff resources than
any other plant in Region III.EEy

Fin‘lly, it is likely that the information presented by
MVPP would have materially affected the results of the Board's
initial decision if it had been presented. The MVPP information

already has piayed a significant role in changing the position of

the Commission and the staff. MVPP's submissions played a signi-

ficant role both in raising and following through on the issues
that led to the November 12, 1982 suspension of safety-related
construction. (Supra, at 4.)

The staff also has shifted from the position it took in
suppcrt of an operating license before MVPP first presented
these contentions. In the January 14 deposition, Mr. Warnick
stated that Region III would not recommend a license for Zimmer

70/

while the gquality is indeterminate.— Last September and October
Mr. Keppler told the Cincinnati community and the Commissioners
that the "real sin" is that Zimmer is in the ground 97% complete
but the guality is indeterminate. The staff did not take this

position until MVPP raised the issues in the proposed contentions

it now seeks to submit to t..is Board.

-_g/s_d.ol at 19.
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IV. CONCLUSION

MVPP has more than saticsfied the grounds for reopening the
record and admitting these proposed contentions. More signifi-
i

cant, a hearing is necessary to prevent Zimmer from operating

without every possible effort first being taken to neutralize

the threat to public health and safety that this plant represents.

Zimmer is a unigue case in the nuclear industry. At the October
1982 staff briefing of the Commissioners, Mr. Dorwin Hunter con-
fessed that after a plant is nearly built he did not know how

to substitute for a quality assurance program up front. MVPP
agrees that theie is no magic solution, but clearly there is no
excuse to leave any stone unturned. A part of the neceesity
remedy must involve full public participation in this and all
other available forums to resclve the issues raised by the
public.

Respectfully submitted,

28,

THOMAS DEVINE

Counsel for Intervenor Miami Valley

Power Project

sovernment Accountability Project

of the Institute for Policy Studies

1901 Que Street, N. W.
Washington, D. C. 20009
202/234-9382

Cf Counsel:

LYNNE BERNABEI

Dated: June 2, 1983,



CINCINNATI POST

March 1, 1983

Page 12B

EXHIBIT #1

CG&E responds
to Zimmer critics

Cincinnatl Gas & Electric Co.
has filed a 341-page response to
more than 20C allegations by the
Miami Valley Power Project
about the quality of construc-
tion at the William H. Zimmer
Nuclear Power Station.

David Altemuehle said today
CG&E met the March 1 deadline
for filing the response with the
Nuclear Regulatory Commis-
sion.

Last August, the Miami Val-
ley Power Project, & Cincinnati
anti-nuclear group, filed a
lengthy petition with the NRC
seeking Immediate suspension
of construction at the Zimmer
plant near Moscow, Ohlo.

THE PETITION, consisting of
172 pages of legal briefs and
more than 200 exhibits, contain-
ed numerous allegations of
quality assurance and construc-
tion deficiencles.

In September, James G. Kep-
pler, NRC regional administra-
tor, told the utllity its response
would be used in determining
whether the construction per-
mit should be “modified, sus-
pended or revoked.” He ordered

CG&E to respond in writing to
all allegations by the Miami|
Valley Power Project.

CG&E was given untlil Dec. 31,
1882, to respond, but that dead-
line was later extended to
March 1.

All safety-related weork at
Zimmer was halted Nov. 12 by
the NRC.

ALTEMUEHLE SAID the
“considerable document” giving
CG&E's responses went out of
the utility’s Cinuinnati office
late Monday.

More than %000 working-
hours went into CG&E's answers
to the allegations, and “the in-
Quiry didn't turn up anything
newof any validity,” Alte-
muehle said.

He sald any valid items of
concern in the allegations were
“previously identified and were
already being addressed” and
any new allegations were “not
valid.”

At the time of its filing, the
Miami Vallev Power Project said
its document represented the
results of a five-month investl-
gation into Zimmer.
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Institute for Policy Studies
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May 25, 1983

Honorable Chairman Nunzio Palladino
Honorable Victor Gilinsky

Honorable John Ahearne

Honorable James Asselstine
Honorable Thomas Roberts

U. §. Nuclear Regulatory Commission
Washington, D. C. 20555

Dear Commissioners:

Three recent developments concerning the William H. Zimmer nuclear
power plant compel the Miami Valley Power Project ("MVPP") to re-

quest your modification of the proposed "Director's Decision under

10 CFR 2.206," DD-82-02, 17 NRC (February 10, 1983) on MVPP's

August 20, 1982 petition to susp?ga construction ("August 20 Petition").
MVPP regquests that Cincinnati Gas and Electric ("CG&E") be removed

from further control of the quality assurance ("QA") program at

Zimmer due to major contradictions between Nuclear Regulatory Com-
mission ("NRC") and CG&E findings on the same issues.

First, on May 12, 1983 MVPP received the Report of the NRC Evaluation
Team on the Quality of Construction at the Zimmer Nuclear Power Sta-
tion, NUREG-0969 (April 1983) ("NET Report™). The NET Report directly
contradicts major findings in the February 28, 1983 CG&E response to
the NRC staff's September 24, 1982 Demand for Information issued

under 10 CFR 50.54(f) ("CG&E Response").

Second, this request is further supported by a new allecation that
CGSE already has made serious organizational decisions on how to re-
sume construction, while the Commission-imposed management review is
barely underway. The net result is that CG&E lacks the corporate
character and competence to maintain responsibility for the Zimmer
QA program and related quality verification activities.

Third, on May 9, 1983 CG&E instituted a legal action to prevent arbi-
tration proceedings initiated by its corporate partners on such issues
as whether CG&E must pay all remaining costs to complete Zimmer and
whether CG&E should pay damages for violation of commitments in the
Basic Generating Agreement between the partners. As a result, CG&E is
now in a unique legal conflict of interest. Every time CG&E admits to
Previous violations that demonstrate mismanagement or that now need to
be corrected, it weakens its own case against arbitration claims that
are based on unanticipated repair costs and delays.
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Background

On August 20, 1982, MVPP petitioned the Commission to take three
actions:

1) immediately suspend the construction permit at Zimmer;

2) replace the current Quality Confirmation Program with
a comprehensive third-party reinspection program, with
full authority to identify and impose corrective action
on any nonconfirming conditions; and

3) regquire an independent management audit of CG&E and
KEI [Hen ry J. Kaiser Company] management, which would
include recommendations whether to replace the permanent
CG&E/KEI QA programs with independent structures adminis-
tered by an outride organization. Petition at 119.

On September 24, 1982 the staff issued a formal Demand for Information
("Demand for Information") to CG&E, pursuant to section 182 of the
Atomic Energy Act of 1954, as amended, and 10 CFR 50.54(f). The
Demand for Information regquired CG&E to answer the specific allega-
tions in MVPP's August 20 Petition. On October 18, 1982 MVPP supple-
mented its August 20 Petition with 57 additional allegations, based

on information that had been received since the original petition was
filed. The staff did not require CG&E to respond to the new allega~-
tions, because "the staff did not identify any new allegations" in
that supplement.2/

- .
—/This conclucion raises serious guestions about the adeguacy

of the staff's review. The October 18 supplement included, inter
alia, allegations that quality control ("QC") inspectors had been
ordered not to challenge CG&E management direction or stop work due
to disagreements over disposition of an NR; substitution of verbal
instructions for approved procedures; lack of access for QC inspectors
to communicate with management unless approved by the relevant super-
visors; QC inspections that were halted after uncovering significant
violations; Quality Confirmation Program reinspections done only to
check specific punchlist assignments; deteriorating problem of miss-
ing records; management orders for QC inspectors not to refuse docu-
ment packages because of missing documentation; inadequate QC sur-
veillance and cheating on welder recertification tests; inadequate
training, sometimes deliberately inaccurate documentation, and holes
in QC coverage for weld repairs; vinlations of hold tags; inaccurate
statements tc the Commission with respect to In-Process Inspection
Deficiency Reports; intensified retaliation; further deterioration
of the QCPs through failure to identify significant violations;
suspect dispositions and uncontrolled rework; and thirteen (13)
additional cases of false statements to the NRC. While these alle-
gations covered the same type of abuses, they involved new generic
violations in some cases and new examples of QA violations in every
case. MVPP did not present these allegations on August 20, because
it did not have the evidence at that time. 1In short, the staff's
assertion that the October 18 supplement contained nothing new is
incredible.



On November 12, 1983 the Commission issued an Order to Show Cause an?
Order Immediately Suspending Construction to CG&E, pursuant to 10 CFR
2.202. CLI-82-33, 16 NRC ___ (Nov. 12, 1982), published in 47 Fed.
Reg. 51959 (November 18, 1982) ("November 12 Order"). The November 12
Order requires that CG&E obtain an independent management review of
its management of the Zimmer project, including its guality assurance
program and its quality verification program "as a prerequisite to
resumption of construction.” 1In addition, the independent reviewer
must analyze and make recommendations to CG&E on a series of struc-
tural corganizational alternatives. CG&E must then submit a compre-
hensive g*ality verification plan tc the NRC staff for approval.

16 NRC at ___ .

On February 20, 1983 the staff declined to take further action on
the MVPP petition. It explained that the Commission's crder "satis-
fies substantially all" of MVPP's regquests for relief. (Director's
Decision, at 3.) The Commission has not yet taken final action on
the staff deci

n Corporate Character and Competence
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adejuacy satisfactorily. This audit is in addition
to the QCP efforts currently in pProgress in the
design area.

(NET Report, at 224.) For example, with respect to valve

orientation, the NET Report found that "it cannot be ensured
that the orientation assumed in the piping analysis was pro-
perly translated in the as-built condition." (1d., at 180.)

By contrast, in its response to the Demand for Information, CG&E
claimed that "Sargent & Lundy ensures that the proposed change
will satisfy all applicable design criteria. As a part of Quality
Confirmation Program Task IX, essential DDC's [Design Document
Changes] are being reviewed at the site to assure that they have
been properly dispositioned." fCGS&E Response, at 36.) The
licensee's overall position was clear: “CGSE denies the alle-
gation that 'there can be no assurances that the as-built con-
dition of Zimmer reflects a proper design.'" (I1d., at 38.)

CGGE's assessment contrasts with the NRC staff's as night does
to day. 1In light of these findings, it is hard to understand
how the staff maintains confidence in CGEE's stewardship of the
QCP. The licensee is refusing to concede the most glaring
generic deficiencies, let alone the more hidden defects that
could endanger public health and safety.

Even where the conclusions did not conflict, the NET findings
demonstrate the inherent inadeguacy of the QCP's patchwork ap-
Proach to checking the gquality of Zimmer. After a two=-month
audit, the best the NET could report was that the 19-month QCP

had found "many" of the same deficiencies. (NET Report, at 6.)
MVPP submits that in light of 2immer's massive QA breakdown, it

is not enough to find "many" of the defects. There must be con-
fidence that the guality verification program will be sufficiently
comprehensive to identify all significant deficiencies.

The findings on structural steel bolting are particularly re-
vealing. The NET found such numerous deficiencies that it called
for "[i)nspection of all accessible slotted connections to deter-
mine that the torques and fit-up conditions are compatible with
design assumptions..." as part of a new "inspection and engineer-
ing evaluation program for safety-related bolting to ensure its
overall adeguacy and essential compliance with the intent of the
design specifications." (Id., at 58.) Although structural steel
welding has been such a major and controversial part of the QCP
that the work has been judged twice,2/ somehow in their isolated
reviews of welds the inspectors failed to notice a systematic
deficiency with the bolts and connections.

-
—/After QCP inspectors wrote 1,685 Nonconformance Reports
identifying 7,170 deficiencies, CGSE put the findings "on hold

for reinspection.”™ (August 20 Petition, Attachment 188.)
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2. Prejudging the results of the independent management review

In theory, the ipdependent management review regquired by Section
IV.B.(1l) of the November 12 Order is supposed to identify the
causes of the QA breakdown and assess the adegquacy of alternative
plans for corrective action. In fact, MVPP has received reports
that CG&E plans to circumvent the independent management review
process in order to avoid time delays. It is our concern that
CG&E will attempt to develop the verification and construction
completion plans while Torrey Pines Technology is conducting

the management review to recommend the appropriate reforms.

I1f the allegations are correct, these secret plans undercut the
legitimacy of the publicly-conducted work in the Commission's
November 12 Order. It would mean that while the names of execu-
tives and reform plans may have changed, the old philosophy re~
mains {intact at CG&E: 1lip service to quality assurance while
rushing the plant to completion. This is the philosophy that
led to the QA breakdown and the November 12 Order. It would
mean that CG&E has decided that it has the solutions before
Torrey Pines has determined the causes of the problems. It also
would be further evidence that CGSE does not have the corporate
character and competence to administer the QCP, nor the objec~-
tivity to implement the recommendations from the management review.

3. Litigation between Zimmer's corporate partners
, I P

On May 9, 1983 CG&E filed suit in the Hamilton County, Ohio Court
of Common Pleas, seeking a stay of arbitration proceedings insti-
tuted by its corporate partners Dayton Power and Light Company
("DP&L") and Columbus and Southern Ohio Electric Company ("C&SOE").
CG&E also sought a declaratory Judgment that the issues raised by
its partners are not subject to arbitration. Court papers and

a relevant news article are attached as Exhibits 1 and 2.

As background, on January 20, 1983 DP&lL demanded arbitration on
the following guestions:

1. Whether DP&L must continue to pay all costs of com-
pletion of Zimmer Station that CG&E bills to it in
view of the history and current status of the project,
and in view of CG&E's inability or refusal to specify
a completion date or a defined completion cost, or
develop a satisfactory scheduled program for such
completion.

2. Whether CG&E had sufficient knowledge that actions
against suppliers for failure to comply with con-
tractual obligations should have been initiated or
other available remedies pursued.
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3. Whether the percentage of undivided interest of
DP&L in the project and in DP&lL's entitlement to
the capacity of Zimmer Station in relation to that
of CGSE shall remain as stated in the Zimmer Basic
Generating Agreement in light of the resolution of
the issues raised in this arbitration.

4. Whether the rights, obligations and duties of the
parties under the Basic Generating Agreement and
the Zimmer Operating Agreement should be modified
in light of the resolution of the issues raised in
this arbitration.

5. Whether DP&L should be awarded damages resulting
from CG&E's performance under the Basic Generating
Agreement. In this regard we have received two de-
mand letters from attorneys representing certain of
our shareholders. We further demand arbitration of
the issues and demands raised in the letter dated
December 20, 1982 and the letter dated December 22,
1982, copies of which are attached.

On January 26 C&SOE joined the action. On May 9 CG&E went to

court. In addition to seeking a declaratory judgment and a stay,
CG&E announced that it would "prepare for and defend against [the)
claims" raised in the arbitration. (Exhibit 1, Complaint, para. 11.)

Pel and CE5CT's initiatives further support MVPP's challenge on
character and competence. It is ironic that CG&E's corporate
partners may have less faith in its ability to safeguard their
treasuries than the NRC has in CGSE's ability to safeguard the
public health and safety.

More significant, CG&E's is now in a unique legal conflict of
interest. DP&L's initiative in part was based on the necessity

to put a "cap" on Zimmer's cost. (Exhibit 2.) Each CG&E finding
through the QCP or its own QA program weakens its legal position

if the results evidence previous mismanagement or neglect, or reguire
expensive and time-consuming corrective action. The stakes at

Zimmer are too serious to gamble that CG&E is so objective it

will make disclosures that could defeat its lawsuit.

Conclusions and Reguested Relief

Incongruously, the staff'z response to CG&4E's record has been to
recommend that CGSE examine the adegquacy of its own QCP, and that

S6L maintain control of QCP design decisicns while its work is being
independently reviewed. MVPP believes that these policies are self-
defeating. Nothing will be gained by giving CGSE another opportunity
to exonerate itself. Nor will the basic problems of biased, inadequate
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QCP design decisions be solved through another audit. The quality
verification program itself must be legitimate.

As a result, MVPP reéuclt: that the Commission modify the November 12
Order by~-~-

1) suspending the QCP and related QA activities;

2) removing CGSE from any decisionmaking role with respect
to the Torrey Pines recommendations, which should be
submitted directly to the NRC for approval; and

3) prohibiting Torrey Pines from considering any alter-
natives that would involve continued CG&E control of
the quality verification and QA programs until Zimmer
is completed.

MVPP recognizes that this relief would modify the traditional policy
that a utility should assume responsibility for construction, because
it has responsibility to operate the plant. But Zimmer is an unpre-
cedented case in the nuclear industry of, at best, a tradition of
corporate neglect. There is no "new" CG&E. As a result, the licen=-
see's continuing control of QA/QCP work is the Achilles heel which
threatens to neutralize the rest of the Commission's November 12
Order.

Respectfully submitted,

THOMAS DEVINE
Counsel for Miami Valley Power
Project

TD/my

Exhibits



COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

THE CINCINNATI GAS & ELECTRIC
COMPANY |

139 E. Fourth Street

Cincinnati, Ohio 45202
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vS. ; Case No.
THE DAYTON POWER & LIGHT COMPANY

Courthouse Plaza S.W.
Dayton, Ohio 45401
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'[Cle:ks Feas 8z ave /o 2o

?
| Ba'd hﬁljiij§f§Z:Zf%'

~anh
\

csRT. MAT

ASINGT7SS

-‘5'.: €* VERIFIED COMPLAINT FOR

v ;':.j DECLARATORY JUDGMENT AND
and $ STAY OF ARBITRATION
: PROCEEDINGS
COLUMBUS & SOUTHERN OHIO -~ | -
ELECTRIC COMPANY /ﬂ/" :
215 N. Front S5t ot / : &%
Columbus, Ohio 43215 / : X
/ : <
Defendants. : 1

For its Complaint in this action, The anéinnaff Gas &
c

Electric Company ("CGEE") says as follows:

COUNT 1

1. Plaintiff CGSE is a corporation organized and existing

under the laws of the State of Ohio with its principal place of

business in Cincinnati, Ohio. Defendants The Dayton Power & Light

Company (“DP&L") and Columbus & Southern Ohio Electric Company

("C&SOE") are also corporations organized and existing under the

laws of Ohio.

2. CG&E, DP&L and C&SOE have entered into a Basic

Generating Agreement (the "Agreement”), dated as of August 29, 1969,



a copy of which is attachec hereto and incorporated herein as

Exhibit "A". Pursuant to the Agreement the parties agreed to

participate jointly in the design, purchase of materials for and
construction of the Wm. H. Zimmer Nuclear Power Station near Moscow,
Ohio (the "Zimmer Plant").

3. Pursuant to Paragraph 4 of Article 5 of the Agreement,

CG&E, DP&L and C&SOE agreed that:

Any controversy, claim, counterclaim, dispute,
difference or misunderstanding arising out of, or
relating to, this Agreement or the breach
thereof, or the Special Warranty Deed to be
delivered pursuant to this Agreement, shall be
submitted to arbitration upon the regquest of any
party or parties hereto in the manner provided.

4. n or about January 20, 1983, DP&L purported to invoke
arbitration of certain "questions' allegedly relating to the
Agreement and/or design and construction of the Zimmer Plant. A
copy of the letter, together with attachments, is attached hereto as

Exhibit B, and includes:

Whether DP&L must continue to pay all costs
completion of Zimmer Station that CG&E bills
it in view of the history and current status
the project, and in view of CGLE's inability
refusal to spacify a completion date or a

defined completion cost, or develop a
satisfactory scheduled program for such
completion.

2. Whether CGSE had sufficient knowledge that
actions against suppliers for failure to comply
with contractual obligations should have been
initiated or other available remedies pursued.




3. Whether the percentage of undivided interest
of DP&L in the project and in DP&L's entitlement
to the capacity of Zimmer Station in relation to
that of CG&E shall remain as stated in the Zimmer
Basic Generating Agreement in light of the
resolution of the issues raised in this
arbitration.

t

4. Whether the rights, obligations and duties of

the parties under the Basic Generating Agreement

and the Zimmer Operating Agreement should be

modified in light of the resolution of the issues

raised in this arbitration.

Additional “"questions", the arbitration of which are demanded by
DP&L, are also set forth in the attachments to Exhibit B.

S. On or about January 26, 1983, C&SOE requested, by
virtue of the letter attached hereto and incorporated herein as
Exhibit C, arbi:tration of certain "matters” allegedly related to the
Agreement and/or the construction of Zimmer.

6. Plaintiff CG&E disputes the position of DP&L and C&SOE
that some or all of the matters listed in Exhibits B and C are
arbitrable, and also disputes the sufficiency of the Defendants'’
demands for arbitration. CGSAE responded to the demand of DP&L
described at Paragraph 4 above and the request of C&SOE described at
Paragraph 5 above in a letter dated February 8, 1983, a copy of
which is attached as Exhibit D. In that letter, CG&E expressly
reserved its right to question the sufficiency of the Defendants’
demands for arbitration as well as the arbitrability of each and
every issue raised therein.

7. Many of the "questions” and "matters"” sought to be

arbitrated by Defendants are not subject to arbitration because



they: (1) do not concern issues or matters which the parties to che
Agreement intended to fall within the scope of the arbitration
clause described above; (2) seek relief which would be in direct
conflict with the express terms of the Agreement and would, in
essence, require an extensive rewriting of said Agreement; (3) seek
relief which is outside of the powers of the arbitrator to grant;
(4) seek relief which is in contravention of the public policy of
the state of Ohio and (S5) fail to set forth, in detail, the subject
or subjects to be arbitrated as required under paragraph 4 of
Article 5 of the Agreement. "Questions" eor "matters" sought to be
arbitrated by DP&L and C&SOE which are not subject to arbitration
for one ur more of the foregoing reasons include any and all of the
said "ma.ters” and "questions" described at Paragraphs 4 and 5 above
and set forth in Exhibits B and C hereto.

8. An actual controversy has arisen and now exists between
the parties relating to their respective rights and duties under the
arbitration clause contained in the Agreement; and more specifically
with regard to the arbitrability of said "questions" and "matters."
DP&L and C&SOE have persisted in their demands for arbitration of
said "questions" and "matters" as described above, and CG&E has no

other adequate remedy at law.

COUNT I1I

9. CG&E hereby incorporates, .s if fully set forth herein,
the allegations contained in Paragraphs 1-8 inclusive of its

Complaint herein.



10. Preparations for the commencement of arbitration
proceedings between Plaintiff and Defendants are under way, subject
to CGSE's reservation of rights as described at Paragraph 6 above.
At present.'the Parties are engaged in the process of selecting an
arbitrator. Hearings may be held and relief could be granted in
said arbitration proceedings before this Court can act with respect
to the declaratory relief sought by CG&E herein.

11. 1If the arbitration proceedings are permitted to
continue prior to this Court's entry of final judgment herein, CG&E
will suffer irreparable harm and prejudice in that it will be
required to expend the time of its officers and employees, as well
expend substantial sums, in order to prepare for and defend against
claims which are not subject to arbitration; and, further, by virtue
of sﬁch effort, may be alleged to have waived its objections to the
arbitrability of said claims by participation in said arbitration
proceedings. Upon information and belief, Defendant DP&L will take
the position that CG&E has made such a waiver once an arbitrator has
been chosen. Other than the relief sought herein, CG&E has no
adequate remedy which would enable it to avoid said harm and
prejudice.

WHEREFORE, Plaintiff CG&E respectfully reguests that this
Court enter judgment herein, declaring the rights, status and other

legal relations between the Parties herein, pursuant to §2721.02

Ohio Rev. Code, as follows:



1. That CG&E is not obligated to arbitrate the
demands of DP&L as set forth at Paragraph 4 above;

2. That CG&E is not obligated to arbitrate any
question, demand or other claim raised by DP&L or
C&SOE, which does not set forth in detail the
subject or subjects to be arbitrated as required
under the terms of the Agreement between the
parties.

3. That CG&E is not obligated to arbitrate any
question, matter or other claim raised by DP&L or
C&SOE which necessarily seeks to require the
arbitrator to rewrite or otherwise modify the
Agreement, to exceed his powers thereunder, or to
violate the public policies of the state of Ohio;

4. That Defendants be temporarily and
permanently enjoined from requiring or insisting
upon any arbitration proceedings between the
parties herein, and that any such proceedings be
stayed until such time as this Court has entered
a final judgment declaring the rights of the
parties regarding arbitration;

S. That the Court grant such other and
appropriate relief as may be required under the
circumstances; and

6. That CGSE be awarded its costs of this suit.

;-

Robert G. Stachler 8172

1800 First National Bank Center
425 Walnut Street

Cincinnati, Ohio 45202

(513) 381-2838

Trial Attorney for Plaintiff
The Cincinnati Gas & Electric
Company



STATE OF OHIO )
) 8s:
COUNTY OF HAMILTON )

WILLIAM J. MORAN, being first duly cautioned and sworn,
states that he is General Counsel of The Cincinnati Gas & Electric
Company; that he has read the foregoing Verified Complaint For
Declaratory Judgment And Stay of Arbitration Proceedings and that,

based upon his own knowledge, informaticn and belief, the facts set

forth herein are true and accurate.

/ﬂ%_.l/ﬂm,w

William J. Mot;h

Sworn to and subscribed in my presence this QE‘L'day of

May, 1983.
Notagzy Pubh]
JPUES J. 1AUTR Altreeey o LY
POUARY €U e ‘n\;
OF COUNSEL: & ff?;;-.;,;':::zi“-"

William J. Moran, Esq.

The Cincinnati Gas & Electric Company
139 E. Fourth Street

Cincinnati, Ohio 45202

Thomas Y. Allman, Esg. (A021)
Taft, Stettinius & Hollister
1800 First National Bank Center
425 Walnut Street

Cincinnati, Ohio 45202
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BASIC GENERATING AGREEMENT
RE
WM. H. ZIMZR NUCLEAR POWER STATION

This Agreement, dated as of August 29, 1969, among
The Cincinnati Cas & Electric Company (Cincinnati), Columbus
and Southern Ohio Electric Coipany (Coluzbus) and The Dayten
Power and Light Company (Dayton), Ohio corporations, sets
forth the parties' bzsic agreenent respecting the w'. H.

Zimmer Nucleazr Power Staticorn near Moscow, Ohio,

ARTICLE ONE

Definitions

1. Zizper Station means the Wn. H. Zimmer Nuclear Power
Statien.

2. Unit 1 peans all of the egquipzent, facilities, and
© structures making up and housing the 840,000 kW nominal ;éoss
electric gener :in; unit, and all of the related facilities,
including the nuclear steax supply systex, to be constructed and
used for the generation of electricity at Zimmer Station.

3. Zimmer Real Estate means certain unimproved real estate
in or on which Unit 1 will be located; Zimnmer Real Estate is
described in the granting clause in the attached Exhibit A.

A drawing showing the Zimmer Real Estate as of January 11,
1573, 4s attached hereto as Exhibit B.



Nivi e dny

ARTICLE TWD

Property Interests

1. On or before May 1, 1974, for payment of $55,899.62
received from Columbus and of $61,783.79 received froz Dayton,
Cincinnati will transfer, and Columbus and Dayton will respectively
pay for and receive, undivided interests, as tenants in cozmon,
with Cincinnzti, in the Zirmer Real Estate, as follows:

Party to which Cincinnati
is to convey undivided

interest Undivided Interest
Colurbus 28.5%
Dayton 31.5%

with the result that Cincinnati will retain a 40.0% undivided
interest in the Zicmer Rezl Estate. The above amounts to be paid

to Cincinnati by Coluzbus and Dayion, respectively, reflect the book
costs, including applicable allowance for funds used during éon-
‘struction and property taxes of Cincinnati for the Zimmer Real Estate
to and including April 30, 1974, and are to be increased to reflect
(i) the cost of any additional reazl estate acquired by Cincinnati

to complete the Zimmer Rezl Estate (proportionate interests in which
are to be conveyed to Columbus and Daytsn, respectively), and (i1)
2dditional charges on the books relating t> Zimmer Real Estate up
to, and including, the actual date of tran: .er of, and payment for,
the Zimmcr Real Estate. The instrument for such transfer shall sub-
stantially contain the provisions of, and be in the form of, that

attached hereto as Exhibit A, which is part of this Agreement. The

-2- gl



ART. THRZE

provisions of this Agreezent shaillsurvivc the execution and
delivery of the foregoing instrument.

2. Either prior to, or shortly after, the conveyance
provided for in Section 1 adbove, Cincinnati shell obtain the
release of the undivided interests to be conveyed, or conveyed
as the case may be, from any liens created by, through or
under Cincinnati (in such manner that the trustee under
Circinngti's first mortgage shall be bound by Cincinngti's
covenants respecting such interests as set forth in the
instrument provided for in Section 1).

3. Prior to the conveyance provided for ir Section 1,
Cincinnati shall furnish Coluzbus and Dayton with satisfactory

evidence of title tc the property to be conveye:.

ARTICLE THEEE

Construction

1. The parties shall cause to be undertaken, in the
manner hereinafter provided for, the desigr, the purchase of
materials, egquipment and services for, and the construction
of Zimmer Station, including the initial installation of
Unit 1, sudbstantially in accordance with the Scope of Project
set forth in Exhibit T which is a part of this Agreement.

The parties seek to complete the construction of Unit 1 and

commence its full-scale operation on or before January 1, 1978.



2. The parties shall own the following u.uivided interests

in Unit 1 as tenants in cozmon:

art Undivided Interest
Cincinnati L0.0%

Columdus 28.5% .
Dayton 31.5%

3. Each of the parties shall, taking intc account the
time schedule set forth in Section 1 of this ARTICLE THREE, ernter
into contracts (which may be purchase order contracte) provicing
for (&) the design of, the procurement of materials, equipzent
and services for and construction of Unit 1 in accordance with
the Scepe of Project, and (b) insurance'to insure all work under
construction ageainst risks usually insured against for such work.
Each ~uch contract shall, among other things, provide that:
Cincinnati shzll be the agent for Columbus and Dayton, as to the
respective interest of each, concerning ell relations between such
parties and the contractor; the performance of the contractor shall
be for the account of, and the charges therefor shall be billed to,
#nd paid by, each of the parties hereto in proportion te*its
undivided interest set forth in Section 2 of this ARTICLE THREE:
and further, the invoices for such billing (Contractor's Invoice
or Invoices) shall be so submitted in the names of the parties in
care of the Disbursing Agent referred to in Section 5 of this
ARTICLE THREE. Each of the parties shall execute and deliver on
its own behalf the contracts providing for the procuremedt of the
following: the nuclear steam supply system, natural uranium
iexafluoride, nuclear fuel enrichment services, nuclear fuel fab-

rication, turbine-generator, condenser, large pumps, coolirng tower,

.
i
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structural steel, piping fadbrication, consulting engineering
work, construction and construction managexent services, and
Builders Risk and nuclear insurance. For the convenience of
the parties, Cincinnati is hereby granted power of attorney
by each of the other parties to execute and deliver on behalf
of each such other party all other contracts to be entered into
pursuant to this section.
L. Cincinngti, on its own behalf as to its own interest,

nd as agent for Celundus and Dayton as to theirs, respectively,
shell supervise and perforz engineering and other services in
connection with, may provide materiels and supplies froz its
inventory for, and shall pay taxes properly levied against,
the construction of Unit 1. In perforzming such services Cin-
cinnati mezy delegate respensidilities to such of its exzployees
@s it deexs appropriate., Such services shall be for the account
of each of the parties in proportion to its undivided interest
set forthin Section 2 of this ARTICLE THREE and the charges
therefor shall, as provided for in Section 10 of this ARTICLE
THREE, be peid by each of the parties in proportion to its un-
divided interest. In carrying out its work as agent for Coluzbus
and Dayton under the provisions of this Agreement, Cincinnati
shall not be lisble to Columdbus or Dayton except on account of
its gross negligence.

5. The parties shall open a bank account or accounts

L
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in the names of the parties (Zimzer Station - Cincinnati -

Columbus « Dayton Account) at a convenient.bank, or banks,
in Cincinnati, Ohic. Each of the parties hereby grants power
of attorney to such person,.or persons, as the Treasurer of
Cincinnati ‘shall hereafter from time to time appoint to act
as disbursing agent for each of the parties (Disbursing
Agent) with power to draw checks or drafts upon the Zimmer
tation incd: i - Dayton Account,.
shall be bended 4n favoer of
as their respective interest may appear,
$500,000, vhe cost of which shall be part:
construction.
ach the parties shall pay its
&8s deterzined by its undivi
this ARTICLE TEREE,
forth.
60 days after the date hereof
and Dayton a schedule, setting forth the
construction of Unit 1 by months. Freoz
time to time, Cincinnati shall sudbmit revisions of such
schedules to Coclumbus and Dayton, to the end that they shall
have reascnable notice of the need for construction funds.
8. From time to time (which will ordinarily be monthly)
the Disbursing Agent shall request advance remittances from
the parties, in proportion to their respective undivided

interests set forth in Section 2 of this ARTICLE THREE,

aggregating the estimated expenditures which Cincinnati

obe




advises the DisSursing Agent will be made in the following
month, The estimated expenditures shall include Cincinnati's
estimated monthly cost for services and other matters re-
ferred to in Section 4 of this ARTICLE THREE, The parties
shall forthwith make such r;mittlncos to the Disbursing Agent
for deposit in the Zimmer Station - Cincinnati - Coluzbus -
Dayten Account.

9. After the Disbursing Agent hes received a Contractor's
invoice and determined its propriety, the Disbursing Agent
shall draw, and cause to be delivered, checks or drafts in
the naze of the parties in payment of the Lomractor's Invoice.
Funds shall be disbursed from the Zimmer Station - Cincinnati -
Columbus « Dayton Account in accordance with sound accounting
and disbursenent procedures,.

10. Cincinnati shall sudbmit statements to Cincinnati,
Columbus and Dayton in care of the Disbursing Agent for their
respective shares of the charges incurred by it under Secticn
4 of this ARTICLE THREE (as determined by aprlication éf
their respective undivided interests of 4LO.0%, 28.5% and 31.5%
to the total of such charges). Each such statement shall
specify the nature of the work. The Disbursing Agent shall
effect reimdbursement therefor to Cincinnati froz funds of
Cincinnati, Columbus and Dayton in the Zimmer Station -
Cincinnati - Columbus - Dayton Account, in proportion to
their respective undivided interests. Such charges shall
include the following (insofar as applicadble to the work per-

formed hereunder): :}



Fayroll of the exployees, including the cost of social

security taxes, unexployment insurance expenses, group

life insurance, group hospitali:ation and mecdical insurance,

pension plan contributions. exployee incentive thrirt-plan
contributions, workmen's compensation and other insurance
and the cost to Cincinnati of other fringe costs of its
exployees; errlied overheads, including adzinistrative end
general expense; materizls and s supplies; stores handling

Cost; transportation expense; all taxes; and other miscellaneous

costs.
In arriving at amcunts of overhead itexs, Cincinnati will use
its own Cozpany experience and pelicy.

1l. Not later than the 25th day of each month.during the
period ending with the sixth full month after the date of
fll-scale operation of Unit 1, Cincinrati shall subzit to
. Celuzdus and Dayton a statezent in reasonable detail set ting
forth the total amount of the cost of construction of the .
unit through the end of the prior month.

2. Cincinnati shell accord to Columbus and Dayton
Teascnable access to Zimmer Stetion in order that their
Terresentatives may, during the construction period, fully
inspect Unit 1 and the other equipment, facilities and struc-
tures at Zimmer Stntiﬁn. Cincinnati shell supply Columbus and
Dayton with coj s of progress reports and such other reports

©n construction as they may reasonabdbly request, Further, the

parties shall informallyconsult with each other from time to * §

time respecting any matters which are the subject of this A:
*%

ARTICLE THREE. :



13. Cincinnati shall keep accurate books of sccount
containing in detail the items of cost applicedble to the
construction of Unit 1. Cincinnati shall permit the books
of account to be exarined from time to time by Columbus and
Dayton, or on their behalf by their respective independent
public accountants, to the extent necessary to verify the
assigrment of costs to Coluzbus end Dayton pursuant to the
provisions of this Agreement.

14. Cincirnati shall furnish Columdus and Dayton with
counterparts cof such docuzents and records as are necessary
in corder that each mey properly maintain its books and
records. Cincinnati shall maintein the basic documents as
& part of its continuing property records and make the saze
availadle to Coluzbus and Dayton as may be reasonadly required.

15. During the periocd of construction of Unit 1 and unti
the date of full-scale operation, taxes applicable to such
unit shall be borne by the parties in the ratio ¢f the un-
€ivided ovnership interests set forth in Section 2 of this
ARTICLE THREE, regerdless of the name or names in which the

tex bills are rendered.

ARTICLE FOUR

Operation Agreerent

Prior to the start of full-scale operation of Unit 1,
the parties shall enter into an Operation Agreement, the
outline for which is attached as Exhibit D. This exhibit is

& part of this Agreement. _;



ARTICLE FIVE
Ceneral

1. Upon satisfactory completion of appropriate tests,

incinnati shall give written notice to Coluzbus and Dayton

of the date of full-scale operation,

2. Each of the parties shall observe the following
accounting principles relative to the construction of Unit 1:
(a) except as to the treatment of liberalized tax depreciatien,

investment tax credit and such other issues as may arise
from time to tize in the future, each party shall follow
the provisicns of the Uniform System of Accounts pre-
scridbed by the Federal Power Comzission fo} Pudtlic
Utilities and licensees, as such provisions may be in
effect from time to time, provided that any party may,

in its use of the saxze, substitute its own, or eppropriate
Public Utilities Com=ission of Ohic, sccount nuzbders for
the F.P.C. account nunbers; ’

(b) each party shall exploy uniforz procedures as to the
capitalization c¢f allowance for funds used during construc:
tion, including the use of a uniforn percentage rate per
annuz;

(c¢) all overheads shall be capitalized on the basis of
Cincinnati's experienced costs; and .

(d) each party shall use its best efforts to agree upen and
enploy from time to time uniform rates for determining

the annual provision for depreciation.

-10- o



3. All notices under this Agreexment shall be in writing,
end shall be sufficient in all respects if delivered in
person to the President or Vice President of any party, or
sent by registered mzil or certified mail addressed to it,
in care of its President, ;i its head office.

L. Any controversy, claim, countercleim, dispute,
difference or misunderstanding arising out of, or relating te,
this Agreexent or the breach therecf, or the Special Warrarty
Deed to be delivered pursuant to this Agreement, shall be
sudbritted to arditration upon the reguest of any party or
parties hereto in the marner hereinafter provided.

The party or parties sudbzitting such reguest shall serve
notice in writing upen the other parties or party setting
forth in detail the subject or subjects to be arbitrated,
énd the parties thereupon shall endeavor to agree upen and
eppoint one per;cn to act as sole arditrator. If the parties
fail to agree upon such an arbitrator within fifieen days froz
the receipt of such notice, any one or more of the parties may
erply within five deys thereafter to the Chief Judge of the
Uriited States Court of Appeals for the Sixth Circuit for
.the appointment of the sole arbitrator. In the event that
the Chief Judge does not within 30 days make such appointment,
any one or more of the parties may request the American
Arbitration Association to appoint the sole arbitrator
parsuant to its rules then obtaining.

The arbitration shall be conducted in accordance with

-11-



the rules of the American Ardbitration Association then in
effect. The findings and award of the scle arbitrator, as

it may dbe confirmed, shall be binding and conclusive with
respect to the matter or matters submitted to arbitration,
except as sucﬁ findings and award may be modified, corrected
or vacated as provided in Sections 2711.10 and 2711.11 of the
Revised Code of Ohio, or the successors to such sections, 4in
effect at the time under consideration. The costs of arbitra-
tion shall be divided equally azcong the parties.

Performance of this provision shall be a conditicn precedent
to the institution of any proceeding in any court concerning any
controversy, claim, counterclaim, dispute, difference or misunder-
stending arising out of, or relating to this Agreement or the breach
thereof.

5. The failure of any party hereto to insist in any
one or more instances upon strict performance of any of the
provisions of this Agreement, or to take advantage of its,
rights hereunder, shall not be construed as a waiver of any
such provisions, or the relinquishment of any such rights,
but the same shall continue to remain in full force and effect.

€. The perfcrmance of each provision of this Agreexent

« 45 conditiones wp-. he due receipt of all regulatory approvals,
in form and substance satisfactory to the parties, necessary to
permit the performance thereof, and each party shall use its
best efforts to obtain any such necessary regulatory approval.

7. No party will, without the prior written consent of the

others, assign this Agreement, except as the same may be assi;ﬁéd

)
-
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voluntarily or otherwise, under its first mortgage. Subject to

such provision, this Agreement shall inure to the benefit of

end be binding upon the parties and their respective successors

and assigns.

IN WITNESS WHEREOF, the parties have caused this Agreezent

to be duly executed.

THE CINCINKNATI GAS & ELECTRIC COMPANY

4 ; V/v’?y
résicent

Date “’/ ek il 4

COLUMZ.S ARD SOUTHERN OKIO ELECTRIC
COMPANY

. (LA
resident

Date P02

THE DAYTON POWER AND LIGHT COMPANY

By g(c..eé-aa_ \.\\

girzan and Presicent Le v

Date 5 'Zf %

Sy
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WM. H. ZIMMER NUCLEAR POWER STATION - UNIT 1

THE CINCINNATI GAS & ELECTRIC COMPANY
COLUMBUS AND SOUTEERN OHIO ELECTRIC COMPANY
TEE DAYTON POWER AND LIGHT COMPANY
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THE CINCINNATI GAS & ELECTRIC COMPANY
COLUMBUS AND SOUTHERN OHIO ELECTRIC COMPANY
THE DAYTON POWER AND LIGHT COMPANY

SCOPE OF PROJECT
FOR
WM. H. ZIMMER NUCLEAR POWER STATION

UNIT 1)

GENERAL

The Wm. B. Zimmer Nuclear Power Station will be built
approximately 25 miles southeast of Cincinnati on the Ohio side
of the Ohic River in Clermont County between the towns of Point
Pleasant and Moscow. The station will be designed as a stean
"electric generating plant utilizing nuclear fuel as a heat
source. Unit 1 of 4he station will have a capacity of approxi-
m;tely 840,000 kilowatts. The unit is scheduled for initial
fuel loading during the first quarter of 1577 and for full

commercial operation by January 1, 197B.

GENERAL PLANT ARRANGEMENT

The generz] plant arrangement will consist of a
Service Building, Reactor Building, Auxiliary Building, Turbine
Building, ané Radiocactive Waste Treatment Building. These struc-

tures will be supported on reinforced mat foundations.

Service Building

The service building will contain offices for plant
personnel, washrooms, locker rooms, first aid room, and nuclear
physics room along with a storeroom and machine shop. The service P

building will be designed with a structural steel frame with



.
-

masonry exterior and will be approximately 170 feet by 150

feet.

Reactor Building

The reactor building will be approximately 150 feet
by 130 feet and 200 feet tall; 150 feet of the height will be
above station grade. The structure will be of reinforced
concrete up to the refueling floor. Above the refueling floor
the structure will be of steel with insulated siding. The
primary containment leocated inside the reactor building will
erploy an over-and-under prestressed concrete steel-lined design
and will house the reactor vessel along with the nuclear safety

and engineered safeguard systems.

Auxiliarv Building

The auxiliary building will be located between the
reactor building and the turbine building. It will be approxi-
mately 100 feet wide and approximately 220 feet long. The struc-
ture will extend 72 feet above grade. The auxiliary building
will house the diesel generators used to provide back-up power
for the reactor safety systems as well as the plant ocentrol room,

computer room, electrical switchgear, and station batteries.

Turbine Building

The turbine building will be directly west of the
suxiliary building and will be approximately 130 feet wide and
320 feet long. The building will be a combination of reinforced

concrete and structural steel superstructure with metal siding.



2 bay extending to the west of the main turbine building will

contain the feedwater heaters and condensate demineralizers.

Radwaste Building

The radioactive waste treatment structure will be
connected to the west side of the turbine building. This
building will be approximately B5 feet by 140 feet and will

house both the liguid and z0lid radwaste processing systems.

Inteake Structure

The intake will be a circular reinforced concrete
Structure and will contain the service water and cooling tower
make-up pumps as well as bdar grills and traveling water screens.
The intake structure will be set back from the river and will
be connectes to the river by means of an intake flume constructes
from sheet piling. The intake flume and screens will be cor-

servatively cdesigned to ensure low water-intake velocity.

Coolins Tower *

The circulating water for the condenser cycle of the
generating unit will be provided by a closed system utilizing
& natural draft hyperbolic cooling tower. The cooling tower will
be 383 feet in diameter at the base and 479 feet high. The tower
will cool 448,000 gallons per minute of circulating water. Make-
Up water to the system will be provide# from the Ohio River

replacing water lost by evaporation, drift, and blowdown.

Unloading Facilities

A barge unloading facility will be located on the site.

The unloading facility will be constructed of sheet Piling and

P



reinforced concrete. Provisions will be made to unload a
railroad car from a barge. A railroad spur will be constructed
connecting this facility with the turbine duilding and the

reactor building.

Security

Adeguate fencing and other security measures will be

installed on the site.

Flood Protection

The reactor building and intake structure along with
the auxiliary building will be flood protected to an elevation
of 546 feet. This provides flood protection 28 feet above the
historicel flocd of record which occurred in Janvary, 1937.

The remaining structures will be flood protected tc an elevation

of 520 feet.

Fire Protecticn Syster

A fire protection syster will provide a reliadie water
distridbution system both ocutside and inside the .ation buildings.
A moter driven fire pump will be used for normal service and a
diesel engine driven fire pump will serve as backup. A yard
fire hydrant system will be installed. 1ndividual water deluge
systems will be used to protect the transformers. Wet pipe
sprinkler systems will provide protection to other critical areas
inside the station. Hose reels with fire water valves will be

located thrcughout the otltion.'



NUCLEAR STEAM SUPPLY SYSTEM

Steam will be supplied from a single cycle forced
circulation boiling water reactor. The reactor will be designed
for a rated steam flow cof 10,477,000 pounds per hour and 985 psia
saturated steam conditions based on a feedwater inlet temperature
©f 420° F. The reactor will be rated at 2436 MW thermal at rated
stear conditions. The reactor vessel will be designed and
fabricates in accordance with applicable codes. The vessel
will be of cardbon steel and will be clad internally except for the
top head with stainless steel. The fuel for the reactor core
will consist of slightly enriched uranium dioxide pellets containel
in sealed zircaloy tubes. These fuel rods will be assernblel
into individual fuel assemblies of 64 rods each. The complete
Teacter core will contain 560 fuel assendlies. Contrel of the
core will be achieved by movable bottom entry control reds. The
contrel rods will be o( a cruciform shape dispersed throughout the
lattice of the fuel assemblies. The rods will be positioned by

individual hydraulic drive systems.

TURBINE GENERATOR

The turbine will be an 1800 rpm tandem compound with
four-flow low-pressure elements with 40-inch last stage blades.
The approximate rating of the turbine generator will be 840,000
kilowatts with 1.5 inches Hg. absoclute back pressure and 0%
makeup. The generator will be a direct driven three-phase 60 Hz
22,000 volt, 1800 rpm hydrogen intercooled synchronous generator

rated at 975,000 KVA at 0.90 power factor and 0.458 short circuit

.-



ratio with a rated hydrogen maximum pressure of 60 psig. It

will be equipped with a shaft-driven excitation system.

MAIN STEAM CONDENSER

The condenser will maintain vacuum at the turbine exhaust
with a constant rated circulating water flow of 448,000 gpm. The
condenser will include provisions for accepting auxiliary steam
from the reactor feed pump turbines and steam bypassed from the
main turbine generator. The condenser will be of the multi-
pressure single pass design containing 550,000 square feet ©f hez2t

transfer surface.

AVXILIARY AXD RESERVE POWER TRANSFORMERS

An auxiliary power transformer will be provided directly
connected to the generator's main bus for supplying the 6.9 and
€.16 kV auxilieary power systems. A 345 kV reserve transformer
will be connected by transtission line circuit to the 345 kV
substation for supplying off-site 6.9 and 4.16 kV auxiliary
power. A second reserve transformer connected to CG&E's €9 kV
transmission system by high veoltage underground and overhead
connections will also supply off-site power to the plant suxilia-

Ties for starting and shutting down the plant.

MAIN POWER TRANSFORMER

One 875 MVA three-phase, 60 Hz, o0il immersed, 22-345 kV
main power transformer will be provided. The high side of the

main power transformer will be connected directly to the station

switchyard which will be located on the hillside east of the station.




The Dayton Power and Light Company
Courthouse Plaza Southwes!, Dayton, Ohio 45401

:::"'::" Frazer Certified Mail - Return Receipt

and Cnhiet! Executive Officer

January 20, 1983 AN RECE'VED =
(4} Dictwozer

Mr. W. H. Dickhoner — .
President and CEO , JAK 24 113
Cincinnati Gas & L ———
Electric Company
139 East Fourth Street Fe
Cincinnati, Ohio 45202 RETURN 10:

Dear Mr. Dickhoner:

1 am writing to you concerning several issues relating
to Zimmer Nuclear Station. My December 15, 1982 letter to you
described our concerns and demands. Your January 3, 1983
letter of response both failed to address the concerns that
were raised in my December 15 letter and recommended only that
no action be taken at this time. We found this response
unsatisfactory.

After our Board of Directors on January 6 auvthorized
ue to commence arbitration proceedings, we entered into
intensive negotiations in an effort to deal with the issues
between us. Our inability to resolve these issuves resulted in
our Board reaffirming the need for immediate arbitration and
reguesting that outside members of our Boards meet with members
of your Board so that we might explain why this action is
necessary. These meetings took place last week and did not
result in any changes in our respective positions.

Accordingly, we demand that you arbitrate, in
accordance with the Zimmer Basic Generating Agreement, the
following guestions:

l. Whether DP&L must continue to pay all costs of
completion of Zimmer Station that CG&E bills to
it in view of the history and current status of
the project, and in view of CGsE's inability or
refusal to specify a completion date or a defined
completion cost, or develop 2 satisfactory
scheduled program for such completion.

2. Whether CG4E had sufficient knowledge that
actions against suppliers for failure to comply
with contractual obligations should have been
initiated or other available remedies pursued.

Exhibit B
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W. B. Dickhoner
January 20, 1983

REF/rab

Attachments

ccC:

Mr.

Whether the percentage of undivided interest of
DPéL in the project and in DP4L's entitlement to
the capacity of Zimmer Station in relation to
that of CG&E shall remain as stated in the Zimmer
Basic Generating Agreement in light of the
resolution of the issues raised in this
arbitration. ¢

Whether the rights, obligations and duties of the
parties under the Basic Generating Agreement and
the Zimmer Operating Acreement shouléd be modified
in light of the resolution of the issues raised
in this arbitration.

Whether DPSL should be awarded damages resultinc
from CG4E's performance under the Basic
Generating Agreement. In this recard we have
received two demand letters from attorneys
representing certain of our shareholders. We
further demand arbitration of the issuves and
demands raised in the letter dated December 20,
1982 and the letter dated December 22, 1982,
copies of which are attached.

Sincerely,

W. S. White
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VIA FEDERAL EXPRESS
Board of Directors

Dayton Power & Light Company
P.O. Box 1247

Dayton, Chio 45401

Gentlemen:

Our firm and the firm of WAITE, SCHNEIDER, BAYLESS
& CHESLEY CO., L.P.A., 1318 Central Trust Tower, Cincinnati,
Ohio 45202, represent Carol V. Miller, who currently owns
150 shares of Dayton Power & Light Company ("DP&lL") common
stock and has owned such shares since 1974.

We believe that Cincinnati Gas & Electric Company
("CG4E") of Cincinnati, Ohio and Kaiser Engineers, Inc. of
Oakland, California ("Kaiser"), a wholly-owned subsidiary of
Raymond International of Houston, Texas, have engaged in
wrongdoing and harm to DP4L and its shareholders in conne~-
tion with the construction of the William B. Zimmer Nuclear
Power Station (the "Zimmer Nuclear Station"). As you well
know, CG4E is the builder and Kaiser is the general contrac-
tor for the Zimmer Nuclear Station, and DPiéL is a 31.5%

owner.

Specifically, we believe that the following actions
or omissions by CG&E and/or Kaiser in connection with the
construction of Zimmer Nuclear Station have harmed DPiL and
its shareholders:

1. Failure to provide reasonable assurances that
the construction complies with federal safety standards and
that construction problems have been corrected, which fail-
ure resulted in November 1982 in an order by the Nuclear
Regulatory Commission (the "NRC") halting construction. The
NRC order will delay the construction schedule by as much as
one year and will further increase construction costs pay-

able by DP&lL.
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&s Failure to control construction costs and to
adhere to construction schedules. The construction is now
several years behind schedule, and estimates of the total
cost of construction have soared from $240 million in 19659
to $500 million in 1977 to $1.7 billion in August 1982. Cur-
rent estimates are presumed to be well in excess of §$1.7

billion.

3. Endangering the ratings of DPilL's securities
by bond rating agencies, which has occurred and is occurring
2s a result of CGsE's and Kaiser's errors, misjudgments and
intentional misconduct in connection with the construction.

4. Failure by CGLE to exercise acdeguate over-
sight or control over the Quality Assurance Program conducted
by Kaiser as generzl contractor, which resulted in November
1981 in an NRC Notice of Vicolation and fine against CG&E.

S, Obstruction by CG4E of Kaiser in its conduct
of the Quality Assurance Program, including, inter alia,
CGEE's refusal in March 1976 of Kaiser's request for 10 aa-
ditional inspectors for the Quality Assurance Staff.

6. Improper implementation of the Quality Assur-
ance Program subsequent to the November 19¢l1 Notice of
Viclation.

. Permitting or requiring the hiring of Quality
Assurance inspectors whose gualifications are suspect or in-
adeguate. '

8. Permitting or requiring the relaxation of
standards for Approved Vendors in order to allow CG:E to
supply Kaiser even though CG&E could not qualify as an
Approved Vendor.

9. Permitting or requiring an inadeguate program
for identifying and tracing materials used in construction.

10. Permitting or requiring deviation from Quali-
ty Assurence Program reguirements.

11. Permitting or requiring the cover-up of prob-
lems,

12. Permitting or requiring the discharge or de-
motion of Kaiser personnel who object to or seek to inform
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the NRC of problems, including, inter alia, Dave Jones and
Jeffrey M. Nichols.

13. Permitting or requiring only cosmetic repairs
where applicable safety standards reqguire large-scale repairs
©r new construction, including, inter alia, cosmetic repairs
in the case of badly cut and weided beams and cracks in the

drywell around the reactor.

14. Permitting or regquiring deviations from cru-
cial safety analyses or plans.

15. Permitting or requiring Quality Asurance man-
vals that do not clearly delineate responsibility between

CG&E and Kaiser.

16. Permitting or requiring sloppy quality control
over suppliers.

17. Permitting or requiring inaccurate blueprints
that do not reflect actual construction.

18. Permitting or requiring inadeguate training
and certification of Quality Assurance personnel and weld-

ers.

19. Permitting or requiring inadequate and infre-
guent inspections and tests.

20. Permitting or requiring the circumvention or
avoidance of "Rold Tags®" and Nonconformance Repcrts.

21. Permitting or requiring the intimidation of
Quality Assurance inspectors and document reviewers.

22. Permitting or requiring faulty record-keeping.

23. Permitting or requiring faulty welding pro-
cedures.

24. Permitting or requiring improper heat treat-
ment for welds, including the elimination of reguired
follow-up heat treatments.

25. Permitting or requiring the purchase of "non-
essential™ structural materials intended for non-safety-
related wuses despite subsequent wutilization of these
materials for essential or safety-related uses.
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26. Permitting or reqguiring transfer of steel
beams in sections without identifying numbers, having the
effect of preventing proper tracing of the steel for pur-

poses of Quality Assurance.

27. Permitting or reguiring use of inferior ftuds
and nuts in lieu of proper, permanent fasteners.

: 2B. Permitting or requiring use of an outdated
Approved Vendors' list that led or leads to the use of un-
qualified vendors.

29. Permitting or requiring the improper mainte-
nance of site records.

30. Permitting or requiring acceptance of vendors
on the basis of CG4E's experience rather than on the basis
of independent audits and investigations by Kaiser.

31. Permitting or requiring excessive and improp-
er delegation of supervisory duties to Kaiser.

32. Permitting or requiring the jreparation of
excessive numbers of drawings or blueprints that lack neces-
sary heat numbers for identification of parts used in con-

struction.

: We demand, on behalf of our client, that the Board

of Directors of DPiL reguest and compel CG4E and Kaiser to
reimburse DFiL for all funds that have been expended by DP&L
that would not have been expended had Zimmer Nuclear Station
been completed (a) within its original construction budget,
and (b) according to the original schedule. Further, it is
demanded that the Board of Directors of DPil reguest and
compel CG4E and Kziser to reimburse DPiL for all funds that
have been expended by DPiL to repair, reconstruct or add
safety or Quality Assurance devices or measures, to the ex-
tent that such funds would not have been expended had CGLE
and Kaiser refrained from the wrongful acts and omissions
outlined at paragraphs 1-32 above. Finally, it is demanded
that the Board of Directors take all necessary action, in-
cluding legal action on behalf of CGLE, to effectuate these

demands.

If these demands are not satisfied within 20 days,
this demand will be considered denied. We will consider your
failure to satisfy these demands to be a mismanagement of
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DPiL and a waste of DPisL's assets, and appropriate legal ac-
tion will be commenced to enforce the rights of DPiL and its
shareholders.

Very, truly you:s,

BERGER B HONTAGUE. P.C.

Stanle M. Chesley,
WAITE, SCHNEIDER, BAYLESS &

CHESLEY

SRw/hl
cc: Carol V. Miller
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REQUESTED January 26, 1983

Re: Notice of Reguest for Arbitration

William K. Dickhoner, President
and Chief Executive Officer
The Cincinnati Gas & Electric Company
139 East Fourth Street
Cincinnati, Ohio 45202

Robert E. Frazer, Chairman
and Chief Executive Officer
The Dayton Power and Light Company
Courthouse Plaza Southwest
Dayton, Ohio 45401

Dear Sirs:

Pursuant to Article V, Paragraph 4 of the Basic
Generating Agreement re Wm. K. Zimmer Nuclear Power Station
("Zimmer") dated as of August 29, 1969 among The Cincinnati
Gas & Electric Company ("CG&E"), Columbus and Southern Ohio
Electric Company ("CSOE") and The Dayton Power and Light
Company ("DP&l"), we hereby request arbitration of the
following matters:

The entitlement of CSOE to recover increased
costs and other damages arising out of the failure
of CG4E to comply with its obligations under the
terms of the Basic Generating Agreement, including
the obligation to provide supervision and per-
formance of engineering and other services in con-
nection with the construction of Unit 1 at Zimmer.

CSOE further reguests that the arbitration of the
above matters be consclidated with the arbitration initiated »
by DPsL by its letter to CG&4E dated January 20, 1983.

We o'e commitied 1O Drovite e/TiiNC SCTviCe 17 1S 9M8C 10 Our (USIOME’S Ne20s
CoNsistent with sSounc LeChND DGy ONL 2coNOMIC CONTJILIONS

B < 0, L5 -b & AN AR



William H. Dickhoner, President
and Chief Executive Officer

Robert E. Frazer, Chairman and
Chief Executive Officer -2 - January 26, 1983

Such consolidation is necessary in order to enable all parties
to the Basic Generating Agreement to pParticipate in the selec-
tion of an arbitrator and the arbitration of common issues.

In seeking consclidation of the two reguests for
arbitration, CSOE does not join in the demand by DPsL for
arbitration with Tespect to certain of the matters referred
te in DPil's letter of January 20, 1983 and expressly reserves
the right to challenge the arbitrability of such matters andé
to be heard with Tespect to such matters to the extent they
may be determined to be arbitrable.

Sincerely,

G,

W. 8. White, Jr., Chairman
and Chief Executive Officer

WSW:1lm



THE CINCINNATI GAS & ELECTRIC COMPANY

CINCINNATI . O™IC 4820

WILLLAM J MORAN February 8, 1583

WL PALLPENT AnD

SENERAL COUNBEL ! FEBQ ‘983

James Cotter, Esg.

Simpson, Thatcher & Bartlett
One Battery Park Pla:za

New York, New York 10004

A. W, Gilliam, Esgq.
Smith & Schnacke

2000 Courthouse Plaza NE
Dayton, Chic 45401

Gentlemen:

This letter will acknowledge receipt of the demand
for arbitration, dated January 20, 1983, and the Notice of
Regquest for Arbitration, dated January 26, 1983, which have
bezn served upon The Cincinnati Gas & Electric Company (CG&E)
by The Dayton Power and Light Company (DP&¢L) and by Celumbus
and Souchern Ohio Electric Company (CSOE), respectively. Joint
acknowledgment is being made for the reason that both DPil and
CSOE purport to seek resolution of issues relating to the
construction of Wm. H. Zimmer Nuclear Power Station in accordance
with Article V. paragraph 4 of the Basic Generating Agreement,
dated August 29, 1969. CSOE has proposed consolidation of the
arbitration proceedings being sought, as above stated, to which
CG4E kas no objection, if, indeed, arbitration, as demanded, is
in order. However, our review of the separate arbitration
demands discloses disagreement between CSOE anéd DP&lL with respect
tc the arbitrability of the issues raised by DP&L in its demand,
which may have a bearing upon the guestion of consolidatien.

In an effort to conform to the spirit and intent of
Article V. paragraph 4 of the Basic Generating Agreement, we
have been in contact with representatives of both DPiL and CSOE
regarding the selection of an impartial arbitrator and will con-
tinue to coordinate efforts to reach unanimous agreement as to
an acceptable arbitrator. However, we wish it to be clearly
understocd that in doing so, CGGE does not agree to the adegquacy
or to the arbitrability of any of the issues purportedly raised
by them. 1Instead, CGS¢E expressly reserves the right to question
the sufficiency of either or both of those demands, from the
standpoint of both form and content, as well as the right to
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A. W. Gilliam, £ ..
February 8, 1983
page 2.

question the arbitrability of each and every :ssue thereby
intended to be raised. In addition, CGsE reserves the right,

in the event that any aspect of any issue raised by either DP&L
or CSOE is determined to be a proper subject of arbitration, to
present its own demand or denands for the arbitration of any
other aspect of any such issue, or its own demand or demands for
arbitration of any other gquestion involving any phase of the
Basic Generating Agreement.

Very truly yours,

@fhw._y&ﬂw—,

WIN/i3jy

cc: A. Joseph Dowd, Esqg.
Steven F. Koziar, Esg.

bcc: Robert G. Stachler, Esq.u/’///



@/ Newsrelease

PO BOX 1247 ¢« COURTHOUSE PLAZA B W ¢« DAYTON, OKID 48401

FOR IMMEDIATE RELEASE CONTACT: Stephen F. Koziar

: (513) 224-6214

DAYTON, OKIO, Januvary 20, 1983 - Dayton Power and
Light Company announced today that it had initiated arbitration
proceedings in accordance with the construction agreement
entered into with The Cincinnati Gas & Electric Company at the
inception of the Zimmer Station project. DPsL Chairman,
Robert Frazer, said, "DPil's action calling for arbitration is
to facilitate the timely completion of Zimmer consistent with
the high standards established by the Nuclear Regulatory
Commission (NRC) and to assure that the best interests of

DP&4L's customers and shareholders are considered.”

The parties anticipated when the project started that
an undertaking of the magnitude of the Zimmer Station might
well develop difficult and complex questions. Accordingly, all
parties agreed to arbitrate such issues rather than enter into
court proceedings. Certain issues relating to the construction
of the Zimmer plant have arisen out of the NRC's order stopping

safety-related work on Zimmer.
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R. E. Frazier, In re: A
President and Chief Demand by Shareholders
Executive Officer, and Member to bring action against
" of the Board of Directors, The Cincinnati Cas &
The Dayton Power & Light Company, Electric Company =
Court House Plazs S.W., Zimmer Nuclear Plant

Dayton, Ohio 45401

Centlemen:

I represent, ss Attorney at law, & number of Shareholders
of your corporation. It is their belief, in which I concur, upon
information and facts which are matters of public record, that
the corporate assets of The Dayton Power & Light Company have been
and will continue to be wrongfully wasted by the present and past
Officers and Directors of The Dayton Power & Light Compaeny, in its
continued participation under s certain contract between The Cin-
cinnati Cas & Electric Company, The Dayton Power & Light Compa ny
and the Coluzbus & Southern Ohio Electric Company, by reason of the
unconscionable, negligent, wrongful, 4llegal and fraudulent scts and
breach of trust on the part of The Cincinnati Gas & Flectric Con-
pany in the construction of the Zimmer Nuclesr Flant which is owned
Jointly by The Cincinnati Cas & Electric Company, The Dayton Power
& Light Coopany and the Coluzbus & Southern Ohio Eloctrie Company,
resulting in the probable refusal on the part of the Nuclear Regu-
latory Commission to issue a license for the Operation of said fa-
cility, thereby making 4t impossible to open the Flant for operation
in the year 1983 or thereafter.

The Dayton Power & Light Company has had knowledge of the im-
perfections in the construction, the inefficient management, defects
and lack of control, faiure to meet target dates, and consistent lack
of spprovals from the Nuclear Regulatory Commission which resulted in
8 fine of $200,000.00 against The Cincinnati Cas & Electric Company
by the said Nuclear Regulatory Commission, and further, an investiga -~
tion by CoVernmental Agencies, by reason of the aforementioned acts,
end that at present, said Nuclear Regulatory Commission has issued an
Order, stopping 81l construction and work at the Zimmer Nuclear Plant.

Bazed upon the above facts and public information, I am request-
ing that the corporastion commence an action 8gainst The Cincinnati GCas
& Electric Company, and for the cancellation and termination of the
Agreement entered into, hereinabove set forth, and notify The Cincin-
nati CGas & Electric Company that The Dayton Power & Light Company will
not be responsible for any further costs of any kind, in the future,
and for damages and costs of financing the investment made by your



R. E. Frazier,
The Dayton Power
& Light Company - §2 (letter 12/20/82)

Company under said Agreement, and for the reimbursement by

The Cincinnati Cas & Electric Company to The Dayton Power &
Light Company of #ll the moneys and value of services hereto-
fore invested 4in s8id project, and that said legal action be

comuenced by January 1Q 1983.

I shall expect to receive an enswer ss to whether or
not your compasny intends to take the action hereinbefore set

forth.

Very truly yours,

1l R
"

John Froug
torney at Law
02 Hulman Bldg.,
Dayton, Ohio 45402

JF: MDY

cc: P. H. Foster,
Executive Vice-Pres. &
Chief Operating Officer

cc: Stephen F. Kozier
Sec'y. & Cgneral Counsel

CERTIFIED MAIL #2602698
RETURN RECEIPT REQUESTED
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Zimmer discord
seen in records

: By Wes Hills
St Wrier

Discord has been mounting for
months between Dayton Power and
Light Co. and Cincinnati Gas and Elec-
tric Co. over the troubled W.H.
Zimmer Nuclear Power Plant, accord-
ing to records and comments obtained
Tuesday from DP&L officials.

DP&L chose to reveal private com-
munications exchanged over the past
five months after CG&E, the plant's
operating partner, filed suit Monday
against DP&L and Columbus and
Southern Ohio Electric Co. C&SOE is
the third co-owner of the long-delayed
and increasingly costly plant 30 miles
upstream from Cincinnati on the Ohio
River.

CGA&E's lawsult seeks to limit ques-
tions involving terms of Zimmer
ownership agreement that could be
taken by DP&L and C&SOE to an arbi-
trator for binding resolutios.

DP&L had not taken CG&E to task
publicly in November 1981 when a re-
cord $200,000 fine was levied against
the plant's operating partner by the
federal Nuclear Regulatory Commis-
sion because of construction problems.
The commission cited felsified quality
assurance records, harassment and in-
timidation of inspectors, and failure to
adequately oversee construction by
contractors.

As late as September, DP&L Board
Chairman Robert E. Frazer continued
to maintain pubdlicly that Zimmer was
“‘the biggest bargain in our list of
assets,” despite the cost overruns and
delays.

And DP&L continued to publicly
maintain a stiff corporate upper lip in
November when the NRC shut down
8! safetv-related construction at the
plant unti! a review of CG&E's con-

struction management program is
completed. {

But a Jan. 20, 1983, letter from
Frazer to CG&E President W.H. Dick-
honer — released Tuesday by DP&L
-~ refers to “concerns and demands™
Frazer made of CG&E as early as Dec.
15, 1982.

Those demands came one week be-

fore a law firm representing DP&L
shareholders warped that DP&L's
refusal to initiate action against CG&E
to recover cost overruns related to
Zimmer's construction would be con-
sidered '‘to be a mismanagement of

DP&L and a waste of DP&L's assets,™

and appropriate legal action will be
commenced to enforce the rights of
DP&L and its shareholders.”

Frazer's Jan. 20 letter said CG&E's
response to demands he had made on
Dec. 15 “failed to address the concerns
... and recommended only that no ac-
tion be taken at this time. We found
this response unsatisfactory.

“After our board of directors on Jan.
6 authorized us to commence arbitra-
tion proceedings, we entered into
intensive pegotiations in an effort to
deal with the issues between us”
Frazer continued.“Our inability to re-
solve these issues resulted in our board
reaffirming the need for immediate
arbitration .. ."

In his Jan. 20 letter, Frazer de-

manded that CG&E “arbitrate, In ac-

cordance with the Zimmer Basic

Generating Agreement,” the following
questions:

¢ “Whether DP&L must continue to
pay all costs of completion of Zimmer
station that CG&E bills to it in view of
the history and current status of the

(See Zimmer on Page 11)

project, and in view of CG&E's inabil-
ity or refusal to specify a completion
date or a defined completion cost, or
develop a satisfactory scheduled pro-
gram for such completion.

¢ “Whether CG&E had sufficient
knowledge that actions against suppli-
ers for failure to comply with contrac-
tua! obligations should have been initi-
ated or other available remedies
pursued.”

© Whether DP&L's interest in the
plant and the parties’ “rights, obliga-
tions and duties” should be modified
and whether DP&L '‘should be
awarded damages.”

Despite the tone of Frazer's letter,
the arbitration proceeding was
characterized at that time as a friendly
action that would ultimately aid in the
completion and safe operation of
Zimmer.

On Jan. 26, Zimmer's C&SOE reluc-
tantly joined DP&L in the arbitratic:,

-action against CG&E

In response to both DP&L and
CSO&E's demands for arbitration,
CG&E General Counsel William J.
Moran stated in & Feb. 9 Jetter —
released Tuesday by DP&L — that
CG&E “'does not agree to the adequacy

or to the arbitrability of any of the
issues purportedly raised" by the two
utilities

Meanwhile, in March. DP&L Vice
President and Treasurer Allen M. Hill
warned the Pubiic Utilitiess Commis-

sion of Qhio that the company's se-
curity ratings would be in jeopardy if
it was not permitted to begin recover-
ing its investment from Zimmer of its
customers

“The rating agencies ... have
clearly stated that their quality ratings
of DP&L securities are heavily depend-
ent upon the outcome of this proceed-
ing,” Hiil 1old the PUCO in reference
to DP&L's request to increase electric
rates by about $46 miliion because of
its investment in Ziremer.

“Thus, 1 feel that our ability to at-



tract needed capital in sufficient
quantities and at reasonable cost and
terms will be severely jeopardized
without the inclusion of the requested
... allowance "

But, as in earlier rate cases involving
CG&E and C&SOE, the PUCO denied
DP&!L any allowance for Zimmer.

The PUCO observed that CG&E
“cannot even provide an estimate as to
when the project might be placed in
service or as to what additional costs
might be incurred as a result of the
most recent NRC order” shutting
down construction at the plent.

DP&L general counse! Koziar said
Tuesdsy, “Cincinnati (CG&E) is the
constructor and potential operator of
that plant and we've been asking all of
these questions for the last year or so
ard now theyv're suing us. It's just
unbelievable

“There's got to be some cap to this
thing (Zimmer's cost). We've got over
$400 million invested in this plant and

! think we're entitied to know" the an-
swers 10 questions posed by DP&L's
shareholders. Koziar said.

The shareholders allege 32 separate
“actions or omissions” by CG&E and
Kaiser Engineers Inc., general contrac-
tor on the project.

They include failures to provide
“reasonable assurances that the con-
struction complies with federal safety
standards,” failure to control construc-
tion costs and adhere to construction
schedules, and “endangering the rat-
ings of DP&L's securities ... as a
result of ... errors, misjudgments and
intentional misconduct.”

Koziar said DP&L will base its de-
mand for relief on the information it
obtains from CG&E in the arbitration
action.

DPRLs Savocnt cheve oF ZimvmNP
costs has increased from about §°7
million, based on an origina! total e ti-
mated construction cost of $240 riil-
lion, to more than $472 million, b ised

on the current estimated cost of §1.9
biilion. ‘

CG&E maintains in its lawsuit, as it
did in the Feb. 9 letter, that at jeast
some of the issues being raised by
DP&L are “not subject to arbitration.”
It asks the court to prohibit arbitration
until the court decides what may be
arbitrated.

Charles Komanoff, a New York
City-based utility analyst who testified
about Zimmer in the recent PUCO
hearing, said the Zimmer owners and
other utilities struggling with nuclear
plant problems now are entering “a
legally unchartered course.

“Things are starting to get so weird
&nd unravel so fast that they're begin-
ning to leave even me behind,” he said.

Komanoff said he doesn't believe
CG&E should be held solely responsi-
ble for Zimmer costs related to infla-

tion, interest and expenses connected
with regulatory changes enacted by
the NRC over the past decade.

However, he did estimate that
Zimmer eventually would cost from
$2.5 billion to $3 billion and not be-
come commercially operational until
at least 1986, if ever. -

“In recent months I've come to con-
clude that the best thing for everybody
is to quit (Zimmer's construction)
now, and I'm not accustomed to saying
that,” Komanoff said.

DP&L treasyTer Hill said the arbitra-
tion action i an effort to determine
precisely t is wrong with the
Zimmer plant, which the NRC con- -
tends has mage than 15,000 adminis-
trative and other flaws, and how much
it will cost to complete it.

] don't know of any problems that
are not fixable,” Hill nﬂ,\ g
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E T-g NUCLEAR REGULATORY COMMISSION
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S
Bana®
CHAIRMAN February 25, 1983

The Honorable Morris K. Udall, Chairman
Committee on Interior and Insular Affairs
United States House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:
Your letter of December 20, 1982 requested additional information concerning
the Zimmer project. At the Commission's direction, our Region III office
and the NRC Resident Inspector assigned to the Zimmer site have compiled the
attached memorandum (WHZ NRC 83-06) in response to your request. Enclosures
1 and 2 of the attached memorandum provide specific responses to your request.
Attachments 1 through 8 provide necessary backup information.
We trust this information will be of assistance to the Subcommittee.
Sincerely,
ARy 7

Nunzia/J: Palladino

Enclosures:
As stated

cc: Rep,Manuel Lujan
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fane” NRC 83‘06

January 31, 1983
Docket No., 50-358

MEMORANDLM FOR: D, R. Hunter, Chief, Section ), Office of
Special Cases, NRC Region II1

THRLU : W, F. ‘ﬁ€%:%31n-on. Senior Residont Inspector,
Wm. H. Zimmer Nuclear Power Station

FROM: T. P. Gwynn, Resident lnspector, Wm. H. Zimmer
Nuclear Power Station

SUBJLCY : LETTER FROM M. K, UDALL TO N. J. PALLADINC DATED DECLMBLR
20, 1982, RCQUEST FOR INFORMATION

The enclosures tn this meworandum provide the information requested in the
subject letter. Each enclosure with refercnced attachments responds to eme
of the two requests.

The informatinn provided was obtaincd from a number of sources including site
procedures, NRC inspection reports, internal licensce and contractor documents,
and informa) interviews of available persomnel. Information collection was
hampered by lack of availability of several key personnecl, including the

former M. J. Kaiser Records Control Manager and the former H. .J. Kaiser
document review lesd in the welder qualification review task force, and by
alterrative assignments such as providing administrative coordination for

the KRLU Evaluation Team,

The enclosed information was not readily available; in particular, the re-
sponse to Question 1 of the subject letter required as a prerequisite that
the licensce respond to an NRC concern documented in Draft Tnspection Report
No. 50=358/82-12. This licensee response (which required muny engineerling
and clerical man-hours) was tnen. combined in part (by the NRC resident staflf)
with information previously provided by thc NRC resident staff to the staff
of the House Subcommittee on Energy and the Environment (transmittals dated
Koverber 23 and December 6, 1982). The combinstion of this information
revesled seversl discrepancics, five of which were pursued by this inspector.
Of these {ive cdiscrepancies, three were resolved as clerical errors, one

was due to incomplete information, and one required further investigation

by the licensee's contractor which will probably result in a nonconformance
report (see cnclosure ], attachment 1, page 43 of 103, welder symbol LVXN).



D. R. Hunter ’ -2- January 31, 1983

Furzher requests for speclific ducurventation and/or clarification of the
information provided should be directed to T. P. Gwynn at (513) 533-2052/

2053.
: > :
‘(/}//' //,A—fz,n
- /mf‘i" \// X ¢
T. F. Gwynn
Resident Insp or
TPG/mh

Enclosures: As stated
Attachments: (1) Tabulatlion of Zimmer welders qualified under the lI. J.
Kaiser "Special Welder Qualification Program".

(2) Excerpt from H., J. Kaiser Welding Censtruction Procedure
(WCP) = 2, "Welding Performance Qualification Testing";
Exhibit E, '"Welding Procedure Qualification Cross
Reference Matrix'". .

(3) CGSE Quallity Assurance Procedure 19-QA-21, "Qualiry
Confirmation of Welder Qualification Records".

(4) Excerpt from H., J. Kaiser Procedure WCP-2, Appendix B,
"Welder (Qualification/Review, Testing and Training
Procedure”.

(5) Excerpts {rom NRC Inspection Report 50-358/82-10 concerning
maintenance of welder qualification listing and trans-
rmittal of quality assurance rccords.

(6) Excerpts from Draft NKRC Inspection Report 50-358/82-12
concerning transmittal of records and the special welder
qualification program.

(7) Excerpt froz the CGLE Quality Confirmation Program Status
Report dated December 31, 1982 - Task 11

(8) 10 CFR 50.55(e) report M-73 dated January l4, 1983,
"possibly Altered Welding Precedures’.
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1. A list of Zimmer we'ders who were reoualified as a result of the welder
qualification review. The list should indicate for each welder the specific
procedures for which recualification was required, and the procedures for
which welders were decertified as a result of the review. The list should
also include, for each welder and each procedure, the date on which quali-
fication tests were taken, and, where appropriate, the number of times a
welder failed to pass the test, and was either decertified as a result of
that failure or was required to retake the test.

Response to item (1):

Attachment (1) to this memorandum presents a tabulation of 103 Zimmer welders
who were qualified under the H. J. Kaiser Special Welder Qualification Program
(SWOP). This program resulted from the welder qualification review performed
by a task force under direction of the H. J. Kaiser Records Department Manager.

The purpose of the SWQP was to provide objec*ive evidence (where objective
evidence was lacking) that ASME/AWS code requirements had been met prior to
a welder performing production welding in the field. It was recognized at
the beginning of the program that the SWQP results could not be used to
disposition past performance since the welder may have either improved his
performance through field experience or degraded his performance through
decreased manual dexterity due to age. The code requirement states that

the welder must demonstrate his ability to produce a sound weld prior to
performance in procuction. Thus a second program was instituted to disposi-
tion past performance related to the welder qualification review.

The following definitiors apply to the columns of the tabulation in Attachment
(1), and to the data contained in those columns:

Column 1 - This column denotes the specific procedures for which
documentation was reviewed and the position(s) in which
requalification tests were taken, where applicable. The
prefix "Special Process Procedure (SPP) 3.1. "applies to
each entry. For example, on page 1 of Attachment (1), the
entry "7/6G" should be read as "SPP 3.1.7 in the 6G position".
An asterisk (*) after the procedure number denotes a sub-
stitution made by weld engineering. A copy of the
H. J. Kaiser Weld Construction Procedure - 2, "Procedure
Qualification Cross Reference Matrix", is provided as
Attachment (2) for clarification. For example, on page
6 of Attachment (1), welder symbol NFL was reviewed under
Special Process Procedure (SSP) 3.1.6 and 3.1.21, but was
tested under procedures 3.1.7, 3.1.28, and 3.1.56 (sub-
stituted by weld encineering) in the 6G position. Note
from Attachment (2) that qualification to SPP 3.1.28
qualifies a welder to perform the completion portion



Column 2

Column 3

Column 4

Column 5

Column 6

Columrn 7

Column 8

Enclosure 1 to
WHZ/NRC 83-06
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(shielded metal arc welding portion) of SPP 3.1.18 and
3.1.21, and a1l portions of SPP 3.1.51.

This column denotes the document review group characteri-
zation of the documentation as acceptable (A), resolveable
(R), Indeterminate (I). In the case of a weld engineering
substitution an (N) in this column denotes that documenta-
tion was not reviewed.

This column denotes the weld engineering decision to either
decertify (D), requalify (R), or no apparent action (N).
Where no action was apparent, the condition identified by
the document review yroup may have been dispositioned
accept-as-is, or in some cases the man may have terminated
his employment, in which case he was no longer applicable
to the SWQP.

This column denotes the dates of testing, from the date
the man arrived in the test shop until the date of fina)
acceptence (or rejection) of the test. Where multiple
tests were utilized, the dates extend over the entire
period of testing.

This column denotes the final test results, accept (A)
or reject (R), and the method by which those results
were obtained, such as visual examination (V), benc test
(B), or radiography (R).

This column denotes the number of attempts required to
achieve the final test results. One test coupon corre-
sponds tc one attempt.

This colunn denotes the status of this welder to the
listed procedure from the H. J. Kaiser 10-18-82 Current
Welders List; active (A) or not listed (N).

This column provides any clarifying remarks providec by
the H. J. Kaiser welding engineering department.

The data provided in Attachment (1) was derived from a number of sources,

as follows:

Columns 1, 2 - (&) H. J. Kaiser document review welder status listing

(provided to tne House Subcommittee on Energy and
the Environment on November 23, 1982).

(b) H. J. Kaiser memorandum from M. F. Albertin to
B. K. Culver dated January 14, 1983, Subject:



Columns 3, 8 - (a)
(b)
Columns 4, 5, 6 -

Column 7 -

Enclosure 1 to
WHZ/NRC 83-06
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Evaluation of "Active Welder Requalification
Program" requested by H. R. Sager.

H. J. Kaiser memorandum from M. F. Albertin to
B. K. Culver dated January 14, 1983, Subject:
Evaluation of "Acti..  Welder Requalification
Program" requested by H. R. Sager.

Weld Engineering Department memoranda (marked up
copies) from J. W, Flaherty to Discipline Super-
intencdents (provided to the House Subcommittee on
Energy and the Environment or December 6, 1982).

H. J. Kaiser memorandum from M, F. Albertin to

B. K. Culver dated January 14, 1983, Subject:
Evaluation of "Active Welder Requalification Pro-
gram" requested by H. R, Sager.

?. J. Kaiser Current Welders List dated October 18,
982.

Where no action wat indicated by the information source, that condition is
denoted in the tabulation.
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2. A description of the criteria uscd to determine, for each welder and
each procedure for which that welder had been certified as of July 9, 1982,
whether the documentation was sufficient to demonstrate that the welder

was in fact qualified to perform the procedures indicated on his certifi-
cation card.

Response to item (2):

elder qualification document review was performed by a joint task group
of individuals from H. J. Kaiser Quality Records Department and the CG&E
Quality Confirmation Program (Task I1) under CGAE Quality Assurance Proce-
dure 19-CA-21 (Attachment (3)). Deficiencies identified under this review
were docurmented on nonconformance reports (NRs) and corrective action
reports (CARs). These corrective action documents were processed in
accordance with applicable site procedures (i.e., H. J. Kaiser procedure

APO-5, "Nonconformance Reporting", and GQP-10, "Corrective Action Reports").
These procedures essentially depend on the good engineering judoement of
the dispositioning cr““*zﬂior with independent overview b; a material
review board or equivalent.

lder Qualification Program was conducted in accordance with
Appendix to Weld Construction Procedure - 2 (refer to Atta‘hvrr‘ (4)).
This procedure includes a general description of the review process and the
criteria used by weld engineering to determine the need for rc.e>~ of a welder,

In additi . J. Kai Interoffice Memorandum from G. L. Fones
(H. J. Kaiser Qualit : ds Manager) to W. A. Hedzik (Site Quality Assura
Manager) dated Jul) 1982 provides ‘urLrer clarification of site policy
concerning atter, 'is memorandum (Subject: Basis for Welder Qualifi-
cations) d i 3t the criteria in question were set by welding/
engineering. In particul > following criteria were stated: "If a
current onsite \ ; as one the below qualification deficiencies a

a8 particul . ing procec , welding/engineering has determined that

need not be , 1ification booth as long as there are no oth
or | againe articular procedure:

NR #4144, 4495, and other NRs which address clerical
ems and those which generated a closed CAR."
jocumented criteria, in addition to the individual corrective
dispo sitions to CARs/NRs issued under 19-QA-21, formed
the basis for tr= dc ermination as to whether the documentation was sufficient
to cdemonstrate that the welder was in fact qualified to perform the procedures
indicated on the H. J. Kaiser active welders 1ist (the document which was used
by the Task Il review group to determine where documentation was missing)
The corrective action documents involved (CARs/NRs) are too numerous to include
in this response, however, they are available for review onsite.




Enclosure 2 to
WHZ/NRC 83-06
Page 2

The NRC resident inspector has identified several deficiencies which did

and do impact the validity of the QCP Task II document review and the
documented results of the Special Welder Qualification Program (refer to
Attachments (5) and (6)). The impact of these findings are reflected in the
QCP Task 11 Status Report (refer to Attachment (7)) and in a licensee report
initiated under 10 CFR 50.55(e) (refer to Attachment (8)). Of particular
importance are findings related to inadequate control of the active welders
list and the failure of H. J. Kaiser Welding Engineering to transmit all
applicable quality documents to the Records Management System,

The failure of H. J. Kaiser to adequately maintain an accurate 1isting of
qualified welders resulted in discrepancies between the active welders list
and the man's qualification card. Since the active welders 1ist was used
by the the Welder Qualification Review Group to determine where documenta-
tion was missing, there are potential errors on their current Welder Status
Listing (both conservative and nonconservative). When this problem was
jdentified by the NRC, the H. J. Kaiser Project Weld Engineer recalled all
qualificatior cards for verification purposes. Some of these cards were
destroyed and *he evidence was lost.

The failure of H. J. Kaiser Welding Engineering to transmit approximately
19,000 welding-related documents to the Quality Records Management System
(of which approximately 10,000 are related to welder quazlification issues)
has a potential major impact on the validity of the initial QCP Task 11
review. Corrective actions taken by CGAE in response to H. J. Kaiser CAR
No. 84 (lack of objective evidence of the radiographic acceptability of
welder qualifications) resulted in obtaining a large number of previously
unavailable radiographic reader sneets from Peabody-Magnaflux Corporation
which also hee a potential impact on the validity of the initial OCP Task
Il review.

The NRC resident staff is maintaining a continuing overview of QCP Task II
Welder Qualification Review activities.
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4-54 UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

' H
BELLE EFROS,

New York, New York H
Derivatively on behalf of
the Cincinnati{ Gas and :
Electric Co. and its
shareholders, :
Pl.intitt; H
vs. : Case NC‘l-82'13 10
H
WILLIAM H. DICKHONER, RUBI”' J.
B. JOHN YEAGER, EARL H
A. BORGMANN, ARTHUR VERIFIED COMPLAINT
EHRNSCHWENDER, JACKSON H
H. RANDOLPH, B. RALPH DERIVATIVE ACTION
SYLVIA, NEIL A. ARMSTRONG, H
ELMER R, BEST, OLIVER W. JURY DEMAND
BIRCKHEAD,RALPH E. BONI, Ph.D H
JAMES P. BERRING, GEORGE
C. JULIFS, WILLIAM N. H
LOGGETT, DONALD I. LOWRY,
HENRY E. POGUE, III, JANE :
L. REES, Ph.D, WILLIAM
S. ROWE, RICHARD E. WAGNER H
and KAISER ENGINEERS,
INC-, :
Defendants H
and « 3
CINCINNATI GAS & ELECTRIC Cco. H
139 East Fourth Street
Cincinnati, Ohio 45202 :
Nominal Pefendant H

Plaintiff, by and through her attorneys upon information
and belief, except for paragraph 1, states for her complaint as
follows:

GeNE MeswH Co,.L.PA.
ATTORNEYS AND CounsELORS AT Law

3133 BueneY Ave
CINCINNATI, OHIO 45229



JURISDICTION AND VENUE

1. Plaintiff, Belle Efros, is a resident of the State of New
York and has been a shareholder of Cincinnati Gas & Electric Co.
(C,GSE) at all time relevant hereto.
2. This Court nas jurisdiction of this action under:
(a) Section 27 of the Securities and Exchange Act
of 1934 as amended ("1934 Act"), 15 v.S.C.
§78aa;
(b) 28 U.S5.C. §1332 in that ‘there is complete
diversity of citizenship between plaintiff
Efros and the defendants herein and the amount
in controversy is in excess of $10,000; and
(¢) Principles of pendant juriediction.
3. This action is also brought pursuant to Section 14 of the
1934 Act, 15 U.S.C. §78n ard Rule 14a-9 promulgated thereunder.
4. Venue is proper in this judicial district because of
principal executive offices of C,G&E are located in this judicial
district, many of the individual defendants reside in this judicial
district, the plaintiffs reside in this judicial district, and the
acts and transactions complained of by plaintiff arose in this
district,
THE DEFENDANTS

5. Nominal Defendant, C,G4E is an Ohio Corporation with its
principal offices in Cincinnati, Ohio; Kaiser Engineering, Inc. are
the principal contractors of the Zimmer Nuclear Facility (Zimmer)
now under construction by C,G&E.

6. Defendants Dickhoner and Yeager are directors and
GeneE MesH Co. L.PA.

ATTORNEYS AND COUNSELORS AT Law
3133 Buener Avg
CincINNnAT, OHiIO 45229
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evecutive officers of C,GsE and held such positions at all relevant
times hereto. .

7. Defendants Borgman, Ehrchwender, Randolph, and Sylvia are
executive officere of C,GtE.

8. The officers and directors identified in paragraph 6
above are also members of the Executive Committee of C,GsE; and
defendant Dickhoner ie also a member of the Finance Committee and
an Ex-Officio member of all standing committees of C,G&E; all other
defendants are directors of C,GsE.

NEED FOR DERIVATIVE ACTION

9. This claim {s brought pursuant to Rule 23.1, F.R.Civ.P.,
on behalf of plaintiff and all other shareholders of C,GsE and is
not collusive in any respect.

10. Demand to bring a portion of this action as set out in
paragraphs 12 to 27, hereafter sometimes called the Zimmer
claims made on behalf of C,GsE has been made upon the directors of
C/,G&E. The directors have not commenced the action as requested by
plaintiffs as the defendants herein appointed tvo new directors to
the Board of C,G4E and these two new directors are going to in-
vestigate the Zimmer claims and report their findings to the Board
at. some indeterminate future date, such Board then or whenever to
act upon the demands of plaintiff to sue themselves as to the
Zimmer claims, if at all. Counsel has also requested that he be
permitted to review all documentation simultanesusly with the
Special Litigation Committee, but has been denied such request for
reasons unknown to him. Plaintiffs have thereby failed to obtain
the requested action because the defendants have no intention now

or forever of bringing such an action and are simply stalling for

GeNE MeswH Co. L.PA.
ATTORNEYS AND CounseLOons AT Law
3133 Buenct Ave.
CINCINNAT, OHID 45229
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time to do nothing and have not set a time period by which the
defendants will act, Copies of the correspondence requesting C,G&E
to commence part of this action referring to the construction of
the Zimmer Nuélear Plant, the Zimmer claims, are attached hereto as
Exhibit A. Additionally, the proxy claims set out in paragraphs
28 to 33 are not subject to demand because it would be futile
to do so as the very persons who received financial benefits such
as stock options and executive compensation benefits (now sought
to be rescinded) pursuant to the false proxies are the defendants
herein and they would not sue themselves.

11. Plaintiff has not made a demand on the ehareholders of
C/,G&E to commence this action because such is not necessary under
the circumstances and such would be burdensome, in any regard,
because of the large number of C,G&E shareholders.

FACTS UPON WHICH CLAIMS
FOR RELIEF ARE BASED

12. C,GsE originally announced plans in 1969 of their deci-
sion to participate in the construction and ownership of the
Zimmer Nuclear Power Station ('zihmer'). At that time C,G&E agreed
to ownership of 40% of Zimmer and had prepared a financing plan
which indicated that C,G4E would be required to pay $96 Million of
the $240 Million total cost to build the facility.

13. Because of repeated delays, construction deficiencies and
staggering cost overruns associated therewith the total cost to

complete the construction of Zimmer has sabstantially escalated.

GeENE MeEsH Co.L.PA.

ATTORNEYS AND COUNSELORS AT Law
3133 BueanerY Ave.
CINCINNAT), OHi0 45229
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The following figures represent the escalation of the costs expen-

ditures required to complete the construction of Zimmer since

C,GsE's initial announcement to participate in the project.

1969 $ 240 Millions
1971 , 300 Millions
1972 315 Millions
1973 320 Millions
1977 500 Millions
1978 664 Millions
1979 850 Millions
1981 1.0 Billions
1881 1.5 Billions
1982 1.7 Billions

14. As a result of these increased and escalating costs to
complete the construction of the project, C,G&4E has been forced to
raise a portion of the money for construction of Zimmer on the open
market, either by going into debt through bond issuves or through
the sale of additional common stock and preferred stock. Since
construction of Zimmer began in 1972, C,G&E has been involved in the
following offerings of common stock and debt securities.

F“SS a. 10 bond issues, which raised a total of $650 Mil-
D lions;
b. 5 issues of preferred stock, which raised approxi-

mately $205 Millions; and

GeNE MesH Co.L.PA.

ATTORNEYS AND COUNSELORS AT Law
3133 Buancr Ave
CINCINNATI, OHIO 45229
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c. 7 issues of common stock which raised approximately
$322 Millions.

15. These offerings have substantially increased the number
of shares of common stock outstanding and have diluted the share-
holders interest in the corporation. Specifically, the number of
shares of common stock outstanding has risen from 17,000,000 in
1971 to 34,466,000 at the end of 1981. The intricate financing of
Zimmer has also strained the cash reserves of C,G4E and lowered
C,G4E's bond ratings,

16. In addition, the long term debt of C,G4E has climbed
from $417 Millions in 1971 to $1.1 Billion in 1981; and the per-
centage of earnings that is retained by C,G4E and not paid to
shareholders has gone from 76.5% in 1971 to 90.7% in 1981.
Dividends to common stockholders of C,GsE shareholders has only
risen from $2.04 to $2.40 in 10 years (18% increase), while the
interest payments on debt has gone from $400 Million to over $1.1
Billion in the same time period (300¢ increase)

17. The market value of C,G&E common shares as a result of
the dilution and debt service engendered by Zimmer as described
above has gone from approximately $28 to $14 per share over the
last ten years, or a decrease of 50% per share.

Dﬁé 18. Before November, 1981 and for several years prior thereto
the defendants knew or should have known of the design and of the

safety problems at the Zimmer plant and the inadequacies in the

GeneE Mesw Co. L.PA.

ATTORNEYS AND COUNSELORS AT Law
3133 Bumnct Ave.
CINCINNATI, OHIO 45229
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design and construction of the facility resulting in an impractical
facility not capable of pProducing energy or revenue. In November,
1981 the "mited States Nucléar Regulatory Commission (NRC) levied
& fine against the fa

112} in the amount of $200,000 for a break-
down in the qua Yy assurance program at zimmer..
19. Before November, 1981 and for several years prior thereto
a number of structural components at the facility and the quality
of work done in the construction of the chility came under review
by the NRC all the knowledge of the defendants. Some of the
problems include the following:
3 D. ugbi That the defendants including Raiser Electrical, Inc.
STﬁ IJ " ("Raiser") failed to maintain sufficient quality
Q}Pur assurance measures to insure that the plant was being
built to design.
b. That the defendants did not maintained adegquate
control of materials coming into the plant;
€. That defendants did not properly check the quality of
materials and labor purchased from outside companies;
d. That defendants failed to maintain a system to
identify and correct construction deficiencies;
€. That defendants and Raiser 4id not adequately process
and respond to internal reports criticizing the
construction of Zimmer; and
f. That defendants illegally retaliated against in-
spectors and that C,GsE did not properly reject past

inefficient and incorrect work.

GenNE MeEsH Co.L.PA.
ATTORNEYS AND COUNSELORS AT Law
3133 BuaneY Ave.
CINCINNAT), OMio 45229
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20. In addition, reviewers at the site have found that many
of the welders employed at Zimmer are not and have not been qual-
ified under the standards set by the NRC and national building
codes for such work. Further, the NRC has found various other
problems foeqting the competency of the welders at the site. Some
of the specific problems include:

a. Test results of welders were not signed by the

welding supervisor as required, but by subordinates;

b. Radio graphs (pictures of welds) from past welding
tests necessary to test the quality of the welds were
missing;

€. Welders were being tested fo. the wrong procedures;
and

d. Improper alteration of data on weld test reports

‘ through “cross-outs™ and "white-outs" rendered
GQGOT\ the documents and the tests invalid.

P&Q\W/ 21. For several years prior to November, 1981 the defendants
knew or should have known of the defects in construction and design
of Zimmer as well as the safety problems at Zimmer.

22, In spite of such knowledge of the aforesaid facts includ-
ing knowledge of the rapidly escalating costs of construction of
Zimmer and the repeated delays at introducing such escalated costs
into the rate base of the sales of gas and electricity by C,GsE,
the defendants continued to permit diminution of the values of the
shareholders interest in C,G4E, by permitting and insisting on
putting good money after bad pursuing the Zimmer construction.

fLaJE(”B
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23. Before any nuclear fuel can be placed inside the reactor
to begin testing the facility in an effort to go on line, and
produce revenue, the NRC must issue Zimmer an operating license.

24. In spite of the undisclosed problems with the safety and
construction of the facility defendants have been continuing to
expend funds and have publicly but improperly stated that the
facility will be completed with the loading of nuclear fuel to
occur in July of 1983 and the sale of such fuel to occur in late
1983 or early 1984. 1In fact, the very right to complete the
construction of Zimmer is in danger. On November 12, 1982, the

NRC ordered C,G&4E to halt construction of Zimmer and required an

ﬂﬁt; independent review as to whether the facility meets the United

States government's safety requirements. In addition, there
has been a federal grand jury investigating possible federal
criminal violations, including the deliberate violations of federal
statutes by the defendants as a result of the acts complained of
herein at Zimmer which may result in criminal indictments, but
this fact was intentionally not disclosed by the defendante until
November 12, 1982, '

25. This course of conduct described he;einabove and the
continuation of expenditures, dilution of the common stockholders
interest in the corporation, and investment of corporate assets of
C,G&E for the construction of Zimmer, putting a strain on C,GsE's
cash resources, without correcting construction and safety problems

vital to the proper completion of Zimmer, should have been detected

N s AR,

GeneE MesH Co.L.PA.
ATTORNEYS AND CounseLORS AT Law
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and corrected by proper management, safety ang auditing Procedures,
and thereby disclosed to the shareholders of C,Gs8, in {ts full
scope prior to the NRC reviews by the defendantg, but this was not
done.

26. The defendants should have reconsidered the investments
by C,G4E in Zimmer years ago and either stopped such investments,
Qritten off their early losses and commenced investments in conven-
tional energy facilities which would have enhanced value of the
common shares, but they did not.

27. Tne shareholers of C/,G&E and the corporation itself have
been damaged in the amount not less than the difference between the
initial cost to C/G4E to complete the Zimmer project reported by
C,G&E and 1969 an the amount of the total necessary investment to
complete the project, Plus additional amounts not yet determined
but which amounts result from the loss of other income, payment of
interest, the loss of income of alternative sources of energy, and
the loss of stature of the management of C,G&E and C,G&E itself and
the waste of corporate assets put into the construction of a
defective and unsafe nuclear facility,

FIRST CLAIM

28, Plaintiff realleges and incorporates by reference para-
graphs 1 thronah 727 =~ if fully rewritten.

29. C,GsE by and through the acts of the defendants caused to
be published and disseminated to the public and its shareholders as
well as filed with the Securities Exchange Commission the following

documents:

GENE MeEsH Co.L.PA.,
ATTORNEYS AND COUNSELORS AT Law
3133 Buancr Ave.
CINCINNAT, OHIO 45229
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and corrected by Proper management, safety and auditing procedures,
and thereby disclosed to the shareholders of C,GiE, in its full
scope prior Lo the NRC reviews by the det;ndanti. but this was not
done.

26. The defendants should have reconsidered the investments
by C/,GSE in Zimmer years ago and either stopped such investments,
vritten off their early losses and commenced investments in conven=-
tional energy facilities which would have enhanced value of the
common shares, but they did not.

27. The shareholers of C,G4E and the corporation itself have
been damaged in the amount not less than the difference between the
initial cost to C,G&E to complete the Zimmer project reported by
C/,G&E and 1969 an the amount of the total necessary investment to
complete the project, plus additional amounts not yet determined
but which amounts result from the loss of other income, payment of
interest, the loss of income of alternativé sources of energy, and
the loss of stature of the management of C,G4E and C,G&4E itself and
the waste of corporate assets put into the construction of a
defective &nd unsafe nuclear facility,

FIRST CLAIM

28. Plaintiff realleges and incorporates by reference para-
graphs 1 through 27 as {f fully rewritten.

29. C,G&E by and through the acts of the defendants caused to
be published and disseminated to the public and ite shareholders as
well as filed with the Securities Exchange Commission the following
documents:

GeNE MeEsH Co.L.PA.

ATTOoRNEYS AND COUNSELORS AT Law
3133 Bumswner Ave

CINCINNATI, OHIO 45229
-10-



a8) Annual Reports for fiscal 1980 and 1981;
b) Proxy Solicitations and Statements for the Annual
meetings held in 1981 and 1982;

c) Porm 10-K's for fiscal 1981 and 1982;

d) For 10-Q's for fiscal 1981 and 1982; and

e) Various communications to the shareholders,

30. None of these aforementioned documents accurately dis-
closed problems involved in the construction ane design of Zimmer,
safety problems of Zimmer, the dilution of common shareholders
interest in C,GtE, and strain of C,GsE's cash reserves, nor the
full financial impact upon C,G&E and ite shareholders because of
the additional expenditures to obtain a license and finances to
complete construction of Zimmer so that it will be safe when and
if operational.

31. These aforementioned documents are misleading and fail
to state material facts necessary to make them not misleading.
These documents were pPromulgated in order to preserve and maintain
the defendants as directors and officers of C,G&E and to permit the
defendants to continue to enjoy the benefite of their offices.

32. 1f the aforementioned documents had disclosed the full
facts, the defendants would not have been elected directors of
C,G&E, nor appointed as officers. In addition there would not have
been any effectuation of the defendants stock option plans or

pension and profit sharing plans for the defendants' benefit

GeNE MesH Co. L.PA.

ATTORNEYS AND COUNSELORS AT Law
3133 Bumaner Ave.

CINCINNATY, OHIO 45229
-11-



nor would the defendants have received any other bonuses or bene~
fits during this period, because most if not all of such plans and
bonuses sought shareholders approval pursuant to requests contained
in the proxy statements referred to above.

33. As a result of publishing and disseminating the aforesaid
false documents, the defendants have violated Section 14 of the
1934 Securities and Exchange Act, 15 U.S.C. §78n, and Rule 14a-9
promulgated thereunder, all to plaintiff's damage.

SECOND CLAIM

34. Plaintiff realleges and incorporates by reference para-
graphs 1 through 33 as {f fully rewritten.

35. As a result of the aforementioned course of conduct,
the defendants participated in the acts of mismanagement alleged
herein, or acted in ceckless disregard of the acts alleged herein,
or in the exercise of due care should have been aware of and
prevented additional expenditures of money and corporate assets
and dilution of the shareholders interest in C,G&E. As a further
result of the aforementioned course of conduct, the defendants
became aware of the acts alleged herein and failed to accurately
disclose them to C,G4E shareholders in order to keep themselves in
corporate office with all of the benefits attendant thereto,
thereby breaching their duties of care, loyllty..accountability and
disclosure to the shareholders of C,G&E, C,G4E {itself and this
plaintiff,

36. Plaintiffs have been thereby damaged.

GeENE MesH Co.L.PA.
ATTORNEYS AND COUNSELORS AT Law
3133 Bumwnier Ave.
CINCINNAT|, OHIO 45229



WHEREFORE, plaintiff seeks the following relief:

A. Return to the C,G4E from the defendants of an amount
not less than the difference between the original
estimate by C,GsE of its cost to complete the
Zimmer facility and the actual amount expended to
date to complete construction of Zimmer;

B. A full accounting by the defendants of the total
financial losses to C,G4E as a result of the acts
complained of and the return thereof by the defend-
ants;

C. Rescission of all contributions made to any Pension and
Profit Sharing Plans, Stock Option Plan or any other
executive compensation plan at C,G&E for their behalf
the benefit of any of the defendants; .

D. All other just and further relief as the Court
may order, together with his reasonable attorneys
fees, reasonable accounting fees for experts, costs
and expenses,

GENE MESH CO., L.P.A.

OF COUNSEL: By:

ene Mes
Stull, Stull & Brody Gene Mesh Co., L.P.A.
6 East 45th Street 3133 Burnet Avenue
New York, NY 10017 Cincinnati, Ohio 45229

(513) 221-8800 .
Trial Attornevs for Plaintiff

DATED: Novrwbev i, 1982
Cincinnati, Ohio

.
~

GeneE MesH Co.L.PA,
ATTORNEYS AND COUNSELORS AT Law
3133 BuaneY Ave.
CINCINNAT, OHIO 45229



Exhibit A



-

ey . KEATING, MUETHING & KLEKAMP

.ouu’ : .:::..'., . ATTORNEYS AT Law ::a:‘:' I-G:,:um o
Ay & nciDEN 1TH FLOOR PROVIDENT ToweR :::“" ::::'“"'
L2 LI-1 ] 4 MAM &,
:o.:mt.: QVQ:t . ONE EAST Foumre srecer L WILAM ) wgATiNG, I,
¢ T S oW
LOUS * GiLiioan CINCINNAT), OHIO asz202 M:'..:-:l"' -
JOSCEw » movuat . REVIN £ 1ewin
WICHARD D SiEOEL BN sre-ne00 Jameg l Sumag
DENN'S ¥ DOYLE .
Saenew November 1, 1982 Snteerz s vven
JAMES B WHITARER N
. DAVID ROSENBERO ¢ . c:::s::

PRACTICE N SEWTUTEY

Direct Dial: 579-6421

Mr. Gene I, Mesh

Gene Mesh Co., L.P.A. é
3133 Burnet Avenue '

Cincinnati, Ohio 45229

Dear Gene: .

This letter is for the purpose of advising you that the
"Special Litigation Committee of C. G. & E., which was estab-
lished by the Board of Directors in response to your recent
communications, has engaged me as its counsel., I have commenced
our investigation of all matters which 1 believe relevant to
the statements contained in your recent communications.

I am writing you at this time to request that you submit
to the committee through me any facts, data or documentation
which you believe would be supportive of the claims which you
have made concerning the conduct of C. G. & E.'"s directors and
officers in connection with the Zimmer Nuclear Plant and with
respect to C. G. & E.'s relationship with Kaiser Engineering
and other contracting parties on the Zimmer project. I would
expect any such submission to be in writing and you may be
assured that I will give such submission my ~lose attention as

the investigation proceeds.

I am not in a pnsition at this time to estimate when the
work of the Committee will be completed.

Yours very truly,
KEATING, MUEPHING & KLERAMP

BY: Al 7
John L. Muething

Exmiir VA"

pl



' WILLIAM g MomdAN

WIEL PRER IOt AN
SrnEma, couneny

November 4, 1982

Gene Mesh, Esq.
3133 Burnet Avenue
Cincinnati, Ohio 45229 .

Dear Mr. ﬁesh: -

In response to your letter of October 27, 1982,
the purpose of the election to the Board of Directors of
the two new members was to £i11 vacancies created by re-
tirements. The new members were appointed to the Special
Litigation Committee in order to give that Committee a
majority of disinterested directors to investigate the
allegations of your client,

The Committee is independent of management and
the Board and will determine the scope and depth of its
investigation, therefore I have no idea how much time the
Committee will require to complete its investigation.

Again, I would appreciate you informing me of
the names of your clients.

Sincerely,

il

WIM:mbp



RICHARD 8. WAYNE

GENE MesH Co.L.PA.

ATTORNEYS AND CounseLons ar Law
3133 Bumser Ave, ' ; §o

OENE 1 MESH CiINCINNAT, OMio 45220 : TELEPMONE

RICHARD GANULIN

OF COUNSEL:
HARRY QEMLER

-~
October 27"1982

Mr. William Moran
Cincinnati Gas & Electrie
139 East 4th Street
Cincinnati, OH 45202

Dear Mr. Moran:

In reference to the previous correspondence regard-
ing the Zimmer Nuclear facility, you advised me that two
directors have been elected to the Board and appointed tc
a newly established Special Litigation Committee for the
purposes of conducting an independent review, anaysis and
investigation of facts and circumstances relating to the
matters discussed in my previous letters. I would
appreciate it if you advize me specifically and more
~completely as to:

’

" a. The purpose of the appointment and election
to the Board and appointment to the Special
Litigation Committee of the two new direc-
tors; and -

b. When their work regarding the lubject of ﬁy
. previous letters will be completed.

Very truly yours,
GENE MESH CO., L.P.A. , )
Gene Mesh .




THE CINCINNATI GAS & ELECTRIC COMPANY

CINCINNATLOMIO 4820

WILLIAM J MORAN

wet et Awo " . October 4, 1982

BENEIRAL COUNSEL

Gene Mesh, Esq.
3133 Burnet Avenue
Cincinnati, OH 45229

Dear Mr, Mesh:

In reply to your letter to me dated September 23,
4982, it would be totally inappropriate to include a non-
Board member upon.the Special Litigation Committee. 1In
addition, the independent review, analysis and investiga-
tion with which the Committee is charged would not be
furthered through participation in its deliberations by
anyone with your expressly stated bias. .

Upon completion of its investigation, the Committee's
report of its findings and deliberations will be made known
to all shareholders.

I wish to call your attention to the fact you have
not informed me as to the names of the shareholders whom you
purport to represent. I would appreciate your furnishing this
information to me at your earliest convenience.

Sincerely,

WIM:mbp



GeENE MesH CO:. LRPA,
ATTORNEYS AND Counstions ay Law
3133 Buaner Ave,

BENE | MESH ' o "
ST 3 Savas CINCINNATL, OMIO 48229 N .,,u..,,,,,
DENNIS B COOPER | ' I 2218000

OF COUNSEL!
HARRY OEMLER

September 23, 1982

Mr, William J. Moran
Cincinnati Gas & Electric
139 East Fourth Street
Cincinnati, OH 45202

Dear Mr, Moran:

I am writing to acknowledge receipt of. your Septem-
ber 16, 1982 letter in which you advised me that Dr.
Reiveschel, Jr. and Mr. John L. Strubbe have been elacted

- to the Board of Directors of C,G4E and that both have
been appointed to a newly established Special Litigation
Committee. I understand that the resolution establish-
ing this Committee contains a directive that the Commit-
tee conduct an independent review, analysis and investi-
gation of the facts and circumstances relating to the
substance of my letters to the company dated July 15 and
30, 1982,

I am requesting that I be appointed to this Commit-
tee as an outside independent member to monitor the
investigation of the facts and circumstances surrounding
the construction of the Zimmer Nuclear facility and the
issues relating thereto. 1In the alternative, I request
that I be kept informed and given the option to review
any and all documents and/or other materials that the
Committee reviews in the course of its litigation as well
as the final report,

Very truly yours,
. GENE MESR CO, L.P.A.
%{"

.
R EE rrw S Y Semem . - e R ————— . ———



THE CINCINNATI GAS & ELECTRIC COMPANY

WILLIAM J MORAN
VICE Persinent AnD

SEnemaL covwney p September 16, 1982

Gene Mesh, Esq.
3133 Burnet Avenue
Cincinnati, Ohic 45229

Dear Mr. Mech:

On September 16, 1982, Dr. George Rieveschl, Jr.
and Mr. John L. Strubbe were elected ¢o the Board of Directors
of this Company and both were appointed to a newly established
Special Litigation Committee. The resolution establishing the
Committee also contains a directive to that Committee to
conduct an independent review, analysis and investigation of
all facts and circumstances in any way relating to the requests
contained in your letters to this Company dated July 15 and
July 30, 1982, respectively. On the basis of their investiga~-
tion the Committee is to exercise its independent good-faith
business judgment and determine whether it is in the best
interest of the Company to initiate the litigation your clients
request. Any decision or action of the Committee shall
constitute a final action of the Board, I will advise you of
the Committee's decision when their inveatiiftion is complete,

Again, I request you inform me of the names of your
clients. Threy are invited to submit to the Committee any
information which they deem relevant to the Committee's

determination.
Sincerely,
.7112 . : .
WIM:mbp



CINCINNATLOMID anpol

WILLIAM J MORAN -
WIEE PRERIOTNY AND

Srmenal Jounsey August 5, 1982

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Gens Mesh, Esq.
3133 Burnett Avenue
Cincinnati, Ohio 45229

Dear Mr. Mesh:

This is to acknowledge receipt on August 3, 1982,
of your letter to me dated July 30, 1982.

It has been the custom of the Board of Directors

- 0of this Company not to hold meetings during July and August,
since many members take extended vacations in those months.
Nevertheless, the Secretary of the Company attempted to convene
& meeting of the Board on July 29 but he was unable to secure
& quorum. The complexity of the allegations and the conse-
quences of the action demanded by your client are such that
the Board of Directors should deliberate as a body before
reaching a decision, therefore, a Written Action by the Board
instead of a mecting, as requested by your client, is not in
the best interest of the Company. .

Your client's addicional request, that the Board
commence action against Kaiser Engineers, Inc., also will be
presented to the Board at its meeting in September.

In the meantime, please advise me of the names of
the shareholders of this Company whom you represent.

Sincerely,




GENE Mzsw Co.L.P A,
ATTORNEYS AnD COUNSELONS AT Law
3133 Bunnet Ave,

OENE 1. MESH CINCINNATL, OMIO uzli TELEPHONE
RICHARD §. WAYNE , 52 210800

RICHARD GANULIN

OF COUNSEL:
MARRY GEMLER

July 30, 1982

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. William Moran \
Vice President

Cincinnati Gas & Electric Co.
P.0O. Box 960

Cincinnati, OH 45201

Dear Mr, Moran:

I am writing this letter as a followup to my letter
of July 15*h to Mr. William Dickhoner, and in response to
your letter of July 27. It is the position of my clients
that you should present their request that the corpora-
tion commence an action against the present and past
directors and officers of Cincinnati, Gas & Electric
Company, responsible for the continuation of expenditure
and investment of corporate assets for construction of
the Zimmer Nuclear Power Plant ("Zimmer"), to the Bosrd
of Directors by Special Meeting and/or by Written Action,
rather than waiting for the regular meeting of the Boasrd
in September.

At the time of the Special Meeting my clients
also request that the Board move to commence an action
against Kaiser Engineers Inc., the principal contractor
of Zimmer, for their negligence in the design and
construction of Zimmer.

Very truly yours,
GENB HESH co.. L.’.A.
Gene Mesh

GCM:mm



* THE CINCINNATI GAS & ELECTRIC COMPANY

CINCINNAT,OMIO 4820

WILLIAM J MORAN
VICE PRrSDENT AND
SENERAL COUNILL

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

July 27, 1982

Gene Mesh, Esq.
3133 Burnett Avenue
Cincinnati, Ohio 45229

Dear Mr. Mesh:

Your letter of July 15, 1982 to Mr, wWilliam
Dickhoner, President, was referred to me for reply.

i Your request, that the corporation commence action
against certain directors and officers of this corporation
for alleged negligence, will be Presented to the Board of
Directors of the corporation at the Board's regular meeting
in September. I will communicate to you at that time their
decision relative to your request.

Any further communication in reference to this
matter should be directed to me.

Sincerely,




CENE L. MESN
HICHARD 8. wAYNE
- MICHARD GANVLIN

OF COUNSEL
HARRY GEMLER

- GENE MesH Co.L.PA. .

ATTORNEYS AND COUNSELORS AT Law
3133 BuaneT Ave.

CINCINNATI, ONIO 48229 TELEPHONE

July 15, 1982

CERTIFIED MAIL '
RETURN RECEIPT REQUESTED

Mr. William Dickhoner
President .

Cincinnati Gas & Electric Co.
P.O, Box 960

Cincinnati, OH 45202

Dear Mr. Dickhoner: 2

The writer represents several shareholders of C,G&E,
These shareholders believe that corporate assets have .
been wasted, by the present and past officers and direc~
tors of C,G4E, in the planning and building of the Zimnmer
Nuclear Power Plant ("Zimmer"). It is their opinion, and
I share it, that it was unconscionably negligent and a
breach of trust by those responsible to proceed over
the past several years with the substantial investment of
C,G4E assets in view of the knowledge of the imper-
fections in the construction, inefficient management,
deficiencies of and lack ~f tontrols, failures to meet
target dates and consist'., 1lack of approvals from the
Nuclear Regulatory Commiv 3ty ‘

Based upon what :.,e ..  _.er considers facts, as well
as public infofmation, I am tequesting that the corpor-
ation commence an action against those directors and
officers responsible for the continuation of the expendi=
ture ind investment of corporate assets for the con-
struction of Zimmer, whether they are members of the
present Board or not, seeking recovery ¢/ the amount of
money improperly expended, as well as intec2st thereon.
I might add that it has only recently come to the at-
tention of the public of the extent of what I consider



3ENE MesSH Co,L.P A, |

Mr. William Dickhoner : i ' C e,
July 15, 1982 | .
Page 2 :

& coverup and misrepresentation of the real facts regard-
ing the waste of corporate assets and mismanagement of
C,G&E, g g . . :
4 : S 'Y |
Very truly yours, ’ '

GENE MESH CO,, L.P.A,

CM:nm



GeENE MesH Co L PA

ATTORNEYS AND COUNSELORS AT LAv/
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United Stares Attorney
Southern District of Ohio

220 Unmired Stetes Post Officr & Courthouse iFTS/513) 684 32))
100 East Fifth Street 684 2758
Oncinnati, Ohso 45202 684 396

November 10, 1982

Thomas Devine
Dear Mr. Devine:

This letter is supplied to a witness scheduled to
appear before the Federal Grand Jury in order to provide
helpful background information about the Grand Jury.

The Grand Jury consists of from sixteen to twenty-
three persons from the Southern Judicial District of Ohio.
It is their responsibility to inquire into federal crimes
which may have been ccmmitted in this District.

As a Grand Jury w.tness, you will be acked to testify
and answer guestiocns ccncerning records you are ordered to
produce. Only the members of the Grand Jury, attorneys for
the United States, and a stenographer are permitted in the
Grand Jury room while you testify.

As a matter of good practice, we advise you that the
Grand Jury is conducting an investigation of possible
violations of Federal criminal laws involving, but not
necessarily limited to, false statements.

You may refuse to answer any question if a truthful
answer to the guestion would tend to incriminate you.
Anything that you do or say may be used against you by
the Grand Jury or in a subsequent legal proceeding. If
you have retained counsel, who represents you personally,
the Grand Jury will permit you a reasonable opportunity
to step outside the Grand Jury room and confer with counsel
if you so desire.

Sincerely,

» CHRISTOPEER K. BARNES
United States Attorney

Assistant U.S. Attorney



e SUBPOENA TO TESTIFY BEFORE GRAND JURY

niied Siates Distrirt Court
FOR THE

SOUTHERN DISTRICT OF OHIO-WESTERN on Al
.

to Thomas Devine

You are hereby commanded to appear in the United States District Court for the Southern
Room 229, Post Office & Courthouse

Districtof ~ Ohio st Fifth § Walnut Streets in the city of
Cincinnati onthe 7 dayof Alrzendée 19 82at 9:30 oclock A.M. to

testify before the Grand Jury and bring with you' any and all statements, documents, and
records pertaining to the William H. Zimmer Nuclear Power Station.

This subg:em shall remain in effect until you are granted leave to depart by the court or by an officer
acting on behalf of the court.

This subpoena is issued on application of the United States. 1f you have any questions,
call Assistant U.S. Attorney Ann Marie Tracey at 684-3711.

JOEY D, LYTER

82 Clerk

By
Depury Clerk

Sirike the words “and bring with you™ unless the subpoena is to require the products of & s or 1angible things. in which case
the documents and things should he designated in the blank space provided for that purpose

November 9,

Date 19

RETURN

Received this subpoena at on

and on at I served it on the
within named

by delivering a copy to and tendering’ to the fee for one day's attendance and the mileage
allowed by law,

Date ______ = =

Survice Fees

PO i i B

o T A= R——
Teial e ————————— S

“«s ”
§2-4Y
: I -1-va-|
')m”o.in-k.«&mdwkm‘wwmﬂuw‘l-f\ﬂdlmwhml'dlkumdst!mmanoanoe..cu’
“Beref 28 USC 1825 or on be ;ildoﬁrmm-hnwmnpyuﬂm(uI'NN, Federa! Pules Crimunal Proce Jure)
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THE CINCINNATI GAS & ELECTRIC COMPANY et T

CINCINNATILOHIO 452021

1, sl

October 26, 1982

The Honorable Bobbie Sterne
Cincinnati City Hall

8th and Flum Streets
Cincinnati, Ohio 45202

Dear Ms. Sterne:

Thank you for the opportunity to provide the Company's response
to the eight allegations submitted by the Miami Valley Power
Project (MVPP) to tha Nuclear Regulatory Commission (NRC), in the
MVPP petition reguesting further licensing hearings on the Wm. H.
Zimmer Nuclear Power Station. I shall attempt to be as concise
as possible in answering the allegations based on comple: areas
of the Company's guality assurance program. My response is based
upon legal briefs filed by the Company in its rebuttal to the
allecations, from testimony of senior CG&E officials and from my
personal discussion with the Manager of the Quality Assurance
Departrent in Wm. H. Zimmer Nuclear Power Station.

First, we are unable to respond to all the documents the MVPP
submitted to the KR in an attempt to support its allegations.
Some of the documents are still undergoing investigation by our
own staff and the NRC. Too frequently, the statements submitted
came from anonymoue persons claiming to be current or former
employees. We have no way of refuting or confirming some of
these allegations because they are vague. I can assure you when
reasonable evidence is presented we investigate the allegation.
This response to you is based on what the Company and the NRC
have been able to confirm. .

The first allegation accuses the Ccmpany of having failed "to
assure the 2s-built condition of the plant rcflects the final
voersion ©f 2:i. zeco:table design.” The allegatinn is nislcoding
because in 211 nu~lear power g2neration construction the as-bualt
condition will freguently differ from the original approved
design. There are a number of reasons for the changes in design.

Wm. H. Zimmer Nuclear Power Station has been under construction
since 1972. During that time the regulations governing
construction have continually been updated as information from
overating facilities indicate that changes in construction and
design will assurec greater safety and efficiency of operation.
No nuclear power generation station under construction meets the
desiyn criteria originally approved. Nor should they. They

reflect the state-of-the-art improvements learned by industry
experience or rcguired by the regulations.



f-erne lLetter, 10/26/82 - Page 2

All nuclear power plants are required to verify that the final
construction is consistent with safety analysis regulations.
Both the NRC and the American Society of Mechanical Engineers
(hSME) codes require a final as-built drawing for all safety
classifications, such as piping systems, prior to the facility's
being approved. We are in the process of providing as-built
drawings and receiving the approval for various components from
both of these organizations. The procedure is standard and, so
far, we have identified no major construction changes which must
be made prior to licensing approval.

I shall incorporate our response to allegations 2, 3, and 4 into
one response by outlining cur Quality Confirmation Program which
addresses areas of concern, includirg material traceability,
vendor quality confirmation and identifying and correcting
deficiencies.

As we stated in Noverber, 1981 when CGsE was fined by the NRC for
problems in the quality assurance progran, the paperwork rcguired
by the NRC to confirm and track every component in the project
was inadeguate. We were aware of the problems as early as April,
1981 and in our total commitmant to quality assurance, we
initiated changes to correct any problems in the areas identified
by the KRC.

First, we re-structured our Nuclear Operations and completely
separated it from other Company operations. Top management of
the Company is now cdirectly involved with guality matters and is
directly overseeing the many improvements and corrective actions
needei to make Zimmer one of the finest built nuclear generating
facilities in the nation. We hired a new manager with extencive
experience in Quality Assurance and increased the size of the
control staff to 212 by adding quality engineers, quality
specialists, document reviewers and inspectors with applicable
experience in these area.-

In addition to the increased commitment of the Company's
management and the enhancement of Quality Assurance manpower,
specific corrective actions have besen undertaken to assure full
compliance with quality reguirements.

The guality confirmation program addresses eleven areas of
concern exnprossad ny the NAC and with past quality asgurance
activities at Zimmer Station. Many of the concerns expressed in
these elevern areacs would have been evaluated in tha document
review required for final system turnover. The quality assurance
documentation verification and guality confirmation program
jointly assure adequate systems and procedures are in place to
verify the adeguacy of construction of Zimmer. Any deficiencies
identified will be documented, properly dispositioned or resolved
and verified in accordance with NRC and ASME requiremonts for
corrective action.
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The Company has also improved its procecdures for the handling and
storage of quality records. A new permanent site facility has
been constructed for their handling, storage and protection. The
procedures have been implemented to ensure that all quality
records are properly received and maintained as well as to verify
the completeness and accuracy of essential records.

As part of the final acceptance program of the contractors' work,
the Quality Assurance Document Verification Division of the CG&E
QA Department performs a review of documentation required to
provide objective evidence that the activities during all phases
of design, procurement, manufacture, fabrication, construction,
erection and testing for the Zimner Nuclear Power Station were
performed in accordance with prescribed regquirements.
Verification of adeguate documentation precedes final turnover of
systems, structures and components for station operation and
startup. The entire document verification program consists of
the following steps:

l. A review of all specifications and licensing commitments
to regulatory guides, codes and standards to identify
all required quality verification documentation to be
generated during each phase of activity.

2. Developing a2 computer based matrix system to match
actual docunentation found during the review with
requirements.

3. Systematic review of documentation for completeness and
accuracy including some system walkdowns or inspections
to confirm accuracy of records or resolve
inconsistencies.

4. Turnover to nuclear production department for computer
data base indexing and permanent record retention in the
station record management system.

Verification of documentation generated during the procurement
phase includes review of purchase orders for gquality related
requirements prior to issuance, review of manufacturers'
documentation, and review of site receipt inspection
documentation.

Verification of documentation generated during construction and
installation includes material issue and material identification
traceability, either on documents traceable to the item or the
item itself. This review will assure that any material issued as
essential which was purchases non-essential or from an unapproved
supplier, has been properly upgraded to allow its use in an
essential system. Inspection and installation records required
to be generated are verified.
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As you may gather from this lengthy outline of the system, the
Quality Confirmation Program and the Quality Assurance Program
guarantee a redundacy in checking each component and the
accompanying paperwork on each component. The redundancy is part
of a check-and-balance system which assures that qualified
personnel representing the Company, the contractor,
sub-contractors and the NRC inspectors approve the gquality of the
work and assure that the component mcets necessary requirements.

Ironically, this system also leads to situations raised in
allegation 5, which claims a "failure to maintain adeguate
controls to process and respond to intcrnal nonconformance
reports." Not all the inspectors agre¢ upon the work perfcrmed,
or the interpretation of the code requirements for components.
Therefore, the nonconformance reports have caused some disputes
among workers and inspectors.

In order to have an aceguate number of gqualified personnel for
the quality assurance program, we hired people with irspection
knowledge in a variety of construction skills. When possible, we
hired those with extensive knowledge of nuclear safety. However,
not all of them had prior experience in the specific requirements
of nuclear gensration construction. At times, an inspector
places a nonconformance report into the systenm and the report is
rejected by either the contractor, or the NRC because the report
has no bearing on the required codes. I assure you that each
report is put through the system, and differences are resclved by
the qualified supervisors who have the necessary nuclear
construction background to determine the validity of each
nonconformance report.

Frequently, when a nonconformance report is put into process, a
corrective action is prescribed which precludes the report's
being subnmitted to the NRC headgquarters. However, each one is
handled, documented, reviewed and stored should the NRC wish to
track the report. As you probably know, there are three fulltime
NRC inspectors at the Zimmar site. 1In the extensive review
conducted by the NRC, no specific evidence has been produced to
support the allegation that nonconformance reports have been
mishandled or deliberately diverted or destroyed.

Desnite the evidence of the proper handling of these reports and
the resgonse o woriker allegations, sone forros worliere at zZimoev
have charged the Corpany or the contractor with "retaliation"
against them for reporting violations of codes. The Company and
the NRC have investigated every one of the allegaticns brought to
our attention. To date, neither the Company nor the NRC has
found any evidence to support the claims. We have found that
disgruntled workers, who were dismissed for causes such as
falsifying resumes, invclvements in fraudulent activity or
incompetence, have made allegations to the Government
Accountability Project and others. When a cqualified worker
reports a legitimate violation, we act upon it and correct the
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problem. Many currently employed workers have reported problems,
which were addressed and resolved. Somehow, these workers are
never interviewed by the Government Acccuntability Project; or if
they are, the affidavits of resolution are not included in
petitions. We hope all workers will have the courage of their
convictions to report problems through the channels established
since the first day of construction on the site. Unfortunately,
a few seek the other methods which, in their minds, retaliate
against the Company and its contractors for personal grudges.

Allegation 7 refers to an "inherent and empirical failure of the
quality confirmation program as the final soclution to the Zimmer
quality assurance breakduwn."

The MVPP repeatedly has called for an independent, third party
audit of quality assurance at the Z.mmer Nuclear Power Station.
We maintain that the quality confirmation program we are
currently conducting is more than adequate to assure the
intecrity of the plant.

We believe our ongoing cooperation with the NRC and the Company's
total commitment to guality are reflected in the NRC's
concurrence with the corrective actions taken. However, should
the NRC decide to authorize an independent third party audit, the
Company will fully cooperate with the firm or firms chosen to
conduct the audit.

We believe the success of the Quality Confirmation Program is
reflected in a recent NRC decision to reduce the 100 percent
re-inspection of all inspections performed by Kaiser and other
contracters to a 50 percent re-inspection program. Also, the NRC
has noted a significant reduction in the number of
non-compliances cited by the NRC inspectors since 1981. Fven
some of the recently cited areas of non-compliance reflect
violations which occurred prior to the Company's corrective
action.

Further support of the quality assurance program is included in
data compiled by the American Nuclear Insurers. Its report shows
that even though Zimmer had the highest total of inspector hours
for the year 1981 (over 6500), more than six times the number of
hours at one nuclear plant under construction, and four times the
nutha: of hours at ansther plant, the nurber of items in
non-compliance per 100 inspactor hours at Ziucner 18 about
one-fourth the number of items of non-compliance at those plants.
Both plants are also within NRC Region III and are of similar

design and at a similar stage of construction.

Allegation 8 accuses CGSE of "failure to achieve the necessary
character and competence to operate a nuclear power plant." This
allegation is pure propaganda, an emotional ploy frequently used
when hard evidence is lacking.
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CG4E has provided the Greater Cincinnati area with safe,
reasonably priced, reliable energy for more than 100 years. 1It's
record as a corporate citizen, interested in maintaining the
health, safety and well being of all of us who live in this
community, is well documented.

Our record as efficient operators of power generating stations is
among the best in the nation. We are confident that we have
attracted highly qualified personnel to operate the Wm. H. Zirmmer
Nuclear Power Station. 1In fact, our operator training program
has one of the best doccumented records in the nation. The
operators undergo continuous training and are submitted to
re-qualifying tests by the NRC periodically to assure that all
are capable and knowledgcable. Many undergo periodic training at
operating facilities to strengthen their practical experience in
preparation for the operaticn of Zimmer.

In conclusion I would like to mention that the NRC Commissioners
considered these same eight allegations in July of this year.
Their conclusion was that the basis for the eight contentions was
simply a repetition of some of the problems reveazled in the
reports of the investigation which have already been released to
the public and that no new information had been identified. Ve
concur with that decision because our own investigation has
confirmed that the allegations are generally based on hearsay or
misinterpretation of internal documents.

We certainly appreciate your sense of responsibility in looking
into thesz matters. If you would like, 1'd be happy to arrange a
meeting with one cf our senior officers to discuss these items in
greater detail. We also welcome you to tour Zimmer Station and
see the work for yourself.
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