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In the Matter of
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(Limerick Generating Statiomn,
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ANSWER OF APPLICANT PHILADELPHIA ELECTRIC
COMPANY TO LATE FILED CONTENTION V-26 AND
MOTION TO REOPEN BY DEL-AWARE UNLIMITED, INC.

Preliminary Statement

On darch 14, 1983, counsel for Philadelphia Electric
Company ("Applicant" or "PECO") received in the captioned
proceeding the latest in a serie. of filings by Desl-Aware
Unlimited, Inc. ("Del-Awar=2") which seeks permis:ion £from
the Atomic Safety and Licensing Board ("Licensing 3Bca:d" or
"Board") to admit yet another late filed contention related

to the ivsue of makeup water for the Limerick Generating

g 1/
Station.—

1/ "Request for Late Filed Contention V--26" (March &,
1983). The petition was accompanied by a cover letter
which requests that the Board treat the petition as an
application to reopen the record in the event that the
Board finds in the Applicant's favo: in the interim.

The cover letter also sought to introduce into this
proceeding additional information in support of the
already twice rejected Contention V-25. The Board
properly concluded that this information does not
provide a basis to reconsider its previous rulings
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The proposed Contention V-26 seeks to relitigate the
matter of low flows in the Delaware River as they may relate
to withdrawals authorized by the Delaware River Basin
Commission ("DRBC") at Point Pleasant. By way of back=-
ground, on March 8, 1982, the Board issued its Partial
Initial Decision ("2?ID") in this proceeding, finding, inter
alia, that the operation of the Point Pleasant intake in the
Delaware River would have no adverse effect on the American

shad or shortnose sturgeon even at low flows.g/ In its

subsequent Memcrandum and Order,il the Board stated that
the substance of Del-Aware's motion coulu be construed as a
motion to reopen as regards impacts at such low flows.
Applicant agrees.

Applicant opposes the admission of proposed Contention
V-26 on several grounds. First, the matter raised therein
is beyond the jurisdiction of the Board. Second, Del-Aware
has wholly failed to meet its burden of proof with regard to

late filed contencions. Th.rd, Del-Aware kas not satisfied

its very heavy burden to justify recpening the record b=afore

denying admission of Conten.ion V=25, Because the
Board has already ruled on this portion of the
Del- \ware petition, Applicant will not address it here.

2/ PID at 21-22.

3/ "Memorandum and Order Directing Parties to Address
Jurisdiction to Rule on Del-Aware's 'Request for Late
Filed Conteuntion V-26' and Confirming Exclusion of
Contention Vv=-25" ("Board Memorandum and Order"”) (March
17, 1983).



the Board even reaches the criteria for late filed con-
tentions. Finally, Del-Aware wholly ignores the fact that
the "Good Faith" negotiations are premised on the existiang
DRBC Comprehensive Plan, which includes the allocation of
water for Limerick under the prescribed terms and conditions
of withdrawal. In a.y event, petitioners' remedy lies with
the DRBC, which will follow the public hearing prccedures in
its requlations before these recommendations may be adopted.
As discussed below, the Board has jurisdiction to rule on
the admissibility of this late filed contention, which
should be deried.

Argument

) The Matters Raised in the Proposed
Contenticn are Beyend the Jurisdiction
of the Board.

Proposed Contention V=26 stat=s that the four state
parties to the Supreme Court Cecree of 1954 have just
announced the signing of a reviseda management plan for the

Delaware River.ﬁ/

The contenticn discusses this plan,
whicn is virtually identical in all respects to the earlier
draft previously considered by the Board, which recommends a
minimum flow objective at Trenton of 2,700 cfs in drought
warning, 2,500 cfs in drought conditions, and recommends

negotiation amung the parties in time of drought emergency.

Del-Aware all’eges that the Board must reconsider the

4/ Request for Late Filed Contention V=26 at 1,




"viability" of the river follower method and must reconsider

evidence concerning impacts of withdrawals at Point Pleasant
on fish.é/

Reconsideration of the river follower method is clearly
beyond the jurisdiction cf this Board, which itself has
ruled on numerous occasions that "absent a determination cf
significantly increased environmental impacts, we will not
consider issues concerning the overall acceptability of the
river follower methed of cooling."é/ Becauses the Com=-
mission's regulations under 10 C.F.R. §51.23(e) bar consid-
eration at the operating license stage of those matters
considered at the construction permit stage, absent new
information which would substantially affect a plant's
cost/benefit analysis, +<he proposed contention should be
denied.

Further, the recommendations by the parties to the 1954
Cecree regarding minimum flow objectives for salinity

control are not subject to review by the NRC.i/ This

5/ 1d.

6/ Philadelphia Electric Compan (Limerick Generating
Station, Uni%s 1 and 2), _3P-82-43A, 15 NRC 1423, 1464
(1982).

7/ If Del-Aware believed that this was a significant
matter, it could  |have referred to the Draft
Recommendations in its Proposed rindings of Fact and
Conclusions of Law submitted to the Board. Del-Aware
did not do so. The Board shoulda not tolerate this
attempt of Del-Aware to reopen this proceeding tc
consider a matter raised but not pursued bv Del-Aware.



clearly involves a management function of the DRBC as river
master. In refusing on numerous occasions to review DRBC's
decision to allocate water for Limerick, this Board has
specifically hel’a that flow management is a matter for the
DRBC and is nct subject to NRC review.gl

loreover, Del-Aware's instant request wholly misses the
basic point of DRBC's docket decisicn approval for Limerick
water. Whatever low flow objectives may be adopted by the
DRBC, the condition imposed on Philadelphia Electric Company
in DRBC's Docket No. D-69-210 CP that it may not withdraw
water from the Delaware River when the flows drop below
3,000 cfs will not be affected. Del-Aware has expressly
recognized this fact in its pleading. Thus, any low flow
obiective adoptad will be irrelevant in that PECO's with-
drawal will still be conditioned on a minimum €low of 3,000
cfs at Trenton.i/

Further, insofar as Del-Aware alleges that a flow of
less than 3,000 cfs at the Trenton gage would adversely

affect certain f£ish during spawning and larval seasons, the

matter has already been decided in favor of Applicant. Thus,

8/ The decisions are enumerated in the most recent of the
series. See "Memorandum and Order - Denying Petitions
of Del-Aware for Reconsideration and to Admit a Late
Contention" at 2 (March 8, 1983).

9/ Only if PECO replaces irom upstream storage the amount
of water which it withdraws can PECO withdraw Delaware
River water when flows are below 3,000 cfs.



in its PID the Licensing Board specifically determined that
if "the flow was even less than 3,000 cfs and the bypass
velocities still appeared substantial, that would indicate
that there would be beneficial bypass velocities at even

iower flows.'lg/

Finding that the bypass velocity at
2,500 cfs would be 0.8 fps, the Board concluded that "even
at 2500 cfs, the ratio of bypass velocity to the average
intake velocity would be greater than 2 +9 1 and the bypass
velocity would be significantly higher than the maximum

wll/ Accord-

intake velocity (although not twice as high).
ingly, the matters which Del-Aware seeks to litigate lie
beyond the jurisdiction of this Board or have already been
decided against Del-Aware.

II. Del-Aware has Failed to Meet the
Standards for Late Filed Contentions

T :l-Aware has not met the standards set £forth in 10
C.F.R. §8§2.714a(a) (1) (i)=(v) regardaing admission of late
contentions, In order to have its contention almitted,
vel-Aware "must address each of those five factcrs and
affirmatively demonstrate that, on balance, they £favor

permitting [its] tardy admission to the proceeding."lg/

10/ PID at 19.

1/ Id. at 21.
/

Duke Power Company (Perkins Nuclear station, Units 1, 2
and 3), ALAB-GES, 12 NRC 350, 352 (1980).



A, Del-Aware has not Shown Good
Cause for its Untimely Filing

It is ciearly established that the proponent of a
late~filed contention must make a substantial showing of
"good cause" for the untimeliness of its submission.li/
Del-Aware has entirely failed to show good cause for its
untimeliness because there is no new information presented
tc the Board. Del-Aware bases its argument for admission of
this contention on an alleged "new" management plan for the
Delaware River. The document to which Del-Aware refers,
"Interstate Water Management Recommendations of the Parties
to the U.S. Supreme Court Decree of 1954 to the Delaware
River Basin Commission Pursuant to Commission Resoclution
70-20," dated November 1982, is not a "new" management plan
for the Delaware River. Rather it is a series of racommen-

dations made to the DRBC. It is not a final plan. The DREC

may or may not adopt one or all of the recommendations

13/ Metropolitan Edison Company (Three Mile Island Nuclear
Station, Unit 2), ALAB-384, 5 NRC 612, 615 (1977); Duke
Power Comganx (Cherokee Nuclear Station, Units 1, 2 and

, ALAB~- » 6 NRC 642, 643 (1977); Duke Power Company
(Perkins Nuclear Station, Units 1, 2 and 3), ALAB-431,
6 NRC 460, 462 (1977). As to the requiremants for
late-filed contentions, Applicant respectfully refers
the Board to "Applicant's Answer to 'Application for
Approval of Petition to Amend Contentions' Submitted by

Del-Aware Unlimited, Inc." at 10 n.ll (September 24,
1982).




contained in this vreport after opportunity for public

hearing.

In any event, there is nothing "new" in these recommen-
dations, which are virtually identical tc those contained in
the Draft Recommendations of the Parties dated July
1982.11/ Del-Aware's counsel cross-examined Applicant's
witness with respect to this document at the hearing before

the Boardlé/ and proffered the Draft Recommendaticns and

Background Reportlﬁ/ as Del-Awsre Exhibit 8, If Del-Aware
believed that this was relevant to the impact of the intake
on American shad or shortnose sturgeon, Del-Aware could have

developed that point at the hearing.

B. Other Factors

Further, the other factors coni-ained in 10 C.F.R.

§2.714(a) 3o not balance in Del-Aware's favor. There are

i4/ "Interstate Water Management Recommendations of the
Parties to the U.S. Supreme Court Decree of 1954 to the
Delaware River Basin Commission Pursuant to Commission
Resolution 78-20" ("Dratt Recommendaticns”). A copy of
the Draft Recommendations was provided by Applicant as
an attachment to "Applicant's Answer to Motion of
Del-Aware Unlimited, 1Inc. to Compel Answers to
Interrogatories" (August 12, 1982). A copy of the
November 1982 signed Recommendations is attached.

15/ See Tr. 1654-61.

16/ "Draft Recommendations"” and "Background Report
Concerning the Interstate Water Management
Recommendations of the Parties to the U.S. Supreme
Court Decree of 1954 to the Delaware River Basin
Commission Pursuant to Commission Resolution 78-=20"
(July 1982). See Tr 1660.



other means available to protect Del-Aware'® interest. If

Del-Aware objerts to these low flow objectives, the appro-
priate forum for Del-Aware to raise these arguments is the
prac. 2L/

In Grand Gulf the Appeal Board noted the "importance of

the third and fifth factors specified in 10 C.F.R. §2.714(a)
- the extent to which the petitioner's participation may
reasonablvy be expected to assist in developing a sound
record, brcaden the issues or delay the proceeding." i%/
Because the matter raised in the contention lies beyond the
jurisdiction of the Board or has reen already decided in the
PID, it is ununecessary to include it in any "sourd record."
Moreover, Del-Aware's rarticipation with respect t¢ this
contention cannot be expected to assist in developing a
sound record. Since Del-Aware raised this point befcore, but
failed to develop it, there is no reason to assume that

Del-Aware would do any better now.lg/

17/ Pursuant to the DRBC rules and regulations, an
cepportunity £for hearing will be provided prior to

adoption of any of the recommendations. See Delaware
River Basin Commission, Rules of Practice and

Procedure, 2-6.1.

18/ Mississippi Power & Light Company (Grand Gulf Nuclear
Station, Units 1 and 2), ALAB-704, 16 NRC (Dec. 8,
1982) (slip op at 9).

19/ As the Appeal Board in Grand Gulf further explained,
when addressing the criteriun concerning the
development of a sound record, the petitioner =sghould
"set out with as mnch particularity as possible the
precise issues it plans to cover . . . and summarize
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Finally, it is beyond dispute that to reopen the record
at this point to consider this new contention would certaian-
ly delay the proceeding unduly.

III. Del-Aware Has Not Met Its Heavy

Burden of Proof in Requesting
That the Proceedirg be Reopened.

The record in this proceeding was closed on October 26,
1982. It is well settled that a party seeking to reopen the
record to file late contentions must first satisfy a heavy

burden to justify reopening the case betore the Board even

reaches the five criteria for late contentions.gﬂ/ The

standard enunciated in the Wolf Creek proceedinggl/

summarizes the basic legal requirements for a motion to

reopen the record. The Appeal Board there stated:

the proposed tastimony." Id. at 10 citin South
Carclina Electric & Gas Company (Virgil C. Summer
Nuclear Station, Unit 1), ALAB-642, 13 NRC 881, 894
(1981) afffd sub now. Fairfield United Action v.
Nuclear Regqulatory Commission, 679 F.2d 261 'D.C. Cir.

2); Detroit Edison Company (Greenwood Energy Center,
Units 2 and 3), ALAB-476, 7 NRC 759, 764 (1978).
Del-Aware has failed to do so.

20/ South Carclina Electric & Cas Company (Virgil C. Summer
Nuc.ear Station, Unit 1), Docket |No. 50-395-0L
"Memorandum and Order" (April 28, 1982) (slip op. at
2); Kansas Gas and Electric Compan (Wolf Creek
Generating Station, Unit 1), ALAB-ZG%, 5 NRC 320, 338
(1978).

21/ Wolf Creek ALAB-462, supra, 7 NRC at 338. This

standard was approved by the Commission in Pacific Gas
and Electric Compan; (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), CLI-81-=5, 13 NRC 361, 362-63
(1981); Metrcpolitan Edison Company (Three Mile Island
Nuclear Station, Unit 1), ALAB-%§&, 16 NRC (Oct.
27, 1982) (slip op. at 6).
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As is well settled, the propc.ent of =
motion to reopen the record has a heavy
burden. Duke Power Compan (Catawba
Nuclear Statior, Units 1 and 2),
ALAB-359, 4 NRC 619, 620 (1976). The
motion aust be both timely presented and
addressed to a significant safety or
environmental issue. Vermont Yankee
Nuclear Power Corp. (Verment Yankee
Nuclear Power Station), ALAB- .38, 6 ™EC
520, 523 (1973); id., ALAB-167, 6 AEC
1151-1152 (1973); Georgia Power Co.
(Alvin W. Vogtle Nuclear Power Plant,
Units 1 and 2), ALAB-291, 2 NRC 404, 409
(1975). Beyond that, it must be estab-
lished that "a different result would
have been reached initially had [the
material Leen submitted in support of
the motion] been considered." Northern
Indiana Public Service Co (Bailly
Generating Station, Nuclear 1),
ALAB-227, 8 AEC 416, 418 (1974).

In applying these criteria to Del-Aware's petition it
becomes clear that Del-Aware's motion must be denied for the
reassons discussed above. The Draft Recommendations which
have been available since July 1982 contained identical pro-

visions relating to flow objectives.ii/

22/ See note 14, supra at 7. The heavy burden imposed upon
the proponent of a motion to reopen is significantly
greater where the lateness is unjustified. As the
Appeal Board in Three Mile Island held:

In th. case of a motion which is untime-
ly without good cause, th2 movant has an
even greater burden; he must demonstrate
not merely that the issue is significant
but, as well, that the matter is of such
gravity that the public interest demands
its further exploration.

Metropol.tan Ediscn Company (Three Mile Island Nuclear
Station, Unit No. 2), ALAB-486, 8 NRC 9, 21 (1978).
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Also, the matter raised in Del-Aware's late filed
contention is not significant to any issue in this proceed-
ing. The river follower method is not under reevaluation

here, and the low flow objectives would have no impact on

aquatic biota.zz/ Thus, this matter is not even signifi-

cant, let alone "of such gravity that the public interest

demands its further exploration."zi/

IV. The Atomic Safety and Licensing
Board has Jurisdiction to Rule
upon Del-Aware's Motion to Reopen.

The question of jurisdiction to rule on Del-Aware's

pleadinggé/ has arisen because Del-Aware's request for the

admission of a late contention is postmarked, and therefore

served,ﬁé/ the same day as the Board issued its PID. The

23/ See pages 4 - 6, supra.

24/ Three Mile Island, ALAB-486, supra at 21. For the same

reasons, the Board clearly would not have reached a
different result had the low flow recommendations as
signed by the parties, as distinguished from the
virtually identical draft recommendations in the
existing record before the Board, been available at the
hearing.

o
w
~

It is appropriate that the Licensing Board be the body
to rule on this question in the first instance. A
hearing board has the inherent right and duty ¢to
determine its own jurisdiction in the first instance.
Duke Power Company (Perkins Nuclear Station, Units 1, 2
and 3) ALAB- » 11 NRC 741, 742 (1980); id., ALAB-597,
li NRC 870, 873-74 (1980) cited in Circinnati Gas &
Electric Company (Wm. H. Zimmer Nuclear Power Station,
Unit 1), Docket No. 50-358 OL, "Memorandum and Order"
(Mar. 10, 1283) (slip op. at 1).

26/ 10 C.F.R. §2.712(4d) (3).



Commission's regulations and case law establish that the

Licensing Board has jurisdiction to rule on a motion to

reopen if it is filed before the issuance of an initial

decisicn.az,

Further, it has been held that the Licensing
Board loses jurisdiction to rule on a petition to reopen if
it is filed after exceptions to the initial decision have

been taken.zgl The Board has summarized the status of the

law on this point in its Memo:r:ndum and Order.-z-g/

after
its review of the controlling case law, Applicant has con-
cluded that jurisdiction to rule on a motion to reopen which
is filed after the issuance of a partial initial decaision,
but before the filing of exceptions, lies with the Licensing
Boari.lg/

The Board has suggested that analogies cr distinctions

between considering a motiorn tc reopen after the issuance of

27/ 10 C.F.R. §2.718(3j).

o

8/ Metropolitan Edison Company (Three Mile Islana, Unit
No. 1), ALAB-699, 16 NRC ‘Cct. 27, 1982) (slip op.
at 5=-6).

Board Memorandum and Order at 2-6.

W "o
o At
S~ ~

As the Board has pointed out, the Three Mile Island
case offers the latest guidance on thisz jurisdictional
issue. The Appeal Bozrd held tuat jurisdiction to rule
on a motion to reopen passes to the Appeal Board upon
the filing of exceptions, but specifically left "for
another day the question of where jurisdiction lies to
rule on a motion to reopen filed after the issuance of
the initial decision but before the filing of
exceptions." Three Mile Island, %LAB-699, supra, slip
op. at 6 n.6,
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an initial decision can be drawn from cases dealing with the
guestion of whether the licensing board has jurisdiction tou
rule cn a motion to reconsider its initial decision. This
analogy 1is particularly &ppropriate because Commission
regulations are unclear on the issue of jurisdiction to rule
upon @ motion to reconsider as well. The Appeal Boards have
held that a licensing board Adoes have jurisdiction to rule
on a motion tc reconsider its initial decision and the
rationale of those decisions applies equally here. See Duke

Power Company (Perkins Nuclear Station, Units 1, 2 and 3)

ALAB-597, 11 ©NRZ 780 (1980); Consumers Power Ccmpany

(Midland Plant, Units 1 and 2), ALAB-235, 8 AEC 645 (1974).
The practical considerations which led the App~al Board
te find that the licensing board had jurisdiction in Midland
and Perkins likewise exist here. The Licensing T"nard is far
more familiar with the record in this proceeding and with
its rmmlings =i previous, related late filed contentions.
Moreover, the Licensing Board is familiar with the issues in
this proceeding generally and with the relationship of this
late filed contention to the pertinent issues. It |is
clearly in a better position to pass initial judgment on the
admissibility of this proposed contention. Additionally, it
is possible that in some cases no exceptions to an initial
decision will be taken, and the decision of the Licensing
Board will =herefore become final. 1In such cases, it would
be impractical to convene an Appeal Board panel to hear only

the motion to reopen.
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Applicant submits that this approach provides a work-
able solution to the jurisdictional issue in conformity with
the spirit of the Commission's regulations and case law in
analogous areas. To hold otherwise wculd be to elevate form
above substance.ll/ Applicant agrees with the Licensing
Board that the pendency before it of unrelated issues, which
must be resolved before the issuance of an initial decision
on all issues, should not be the basis for determining where

jurisdiction lies.

Conclusion

For the reasons set forth above, Applicant believes
that the Licensing Board should assert jurisdiction in this
matter and reject Del-Aware's petition to reopen and its
request to admit a late filed contention.

Respectfully submitted.

CONNER & WETTERHAHN, P.C.

Troyv B. Conner, Jr.
Robert M. Rader

Counsel for the Applicant

March 29, 1983

31/ Cf. Houston Lighting & Power Company, (South Texas
Project, Unit Nos. 1 and 2), ELT-;7-§3, S NRC 1303,
1318 (1977).
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INTRODUCTION

Conditious in the Delaware River Basin have changed substantially over the
past two decades. The drought emergency of the mid=1960's and the decision of
1975 not to proceed at that time with comstruction of the Tocks Island dam, were
major background events giving rise to Commission action in 1978 calling upon
the parties to enter into good faith discussions (page 30).

The recommendations that follow comstitute a series of interrelated manage-
nent steps designed to respond to changed conditioms in the Basin. They are
organized around a long-term salinity standard to be achieved through the devel=-
opment of new reservoir storage and flow augmentation capacity, water comnserva-
tion actions, a drought management plan, and the regulatiocn of new or expanded
depletive water uses. Modified conservation releases from the New York Cicy
reservoirs to protect and enhance recreation below the reservoirs are proposed
to be made permanent, but with required reductions during drought pericds.

ii
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jon zhould amend i ive Plan
The amendmen h include a set
ctives. The interim i objective should
30-day average of 180 of chlorides and a maximum
sodium at River Mile ¢ (i.e., one mile upstream fr

. Through a set « -by-step acticns, a more prote

should be established by the year 2000 to limit salinicty
15C mg/1l of chlorid and a maximum 30-day avera
at River Mile 98.

additional reservoir facilities and storage
they should be used both to augment water
conditions, water cua;;:v, and salipity ¢
capacity recommeénded in recommendation
As each unit ccmes on L-ne, the
until the vear-2000 o _eﬁ""e
series of depletive water use allocaticn budgets
Each budget should be designed to meet the

capacity of the storage facilities then

.9

sa;ini:v ¢ tive should be pericdically reviewed
Dt-nq -..RS Qn(— l(n J)-ehr e.

Recommendation 2

The Basin's water management system should be
protecting reliable water supplies for essential u
severity to the drought of record, which occurred

issi ' 1d amend the Comprehensive Plan

the drought of record will be used

dependable water supply.
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SECTION II

DIVERSIONS, RELEASES AND RESERVCIR
MANAGEMENT DURING DROUGHT

Recommendation 3

For purposes of management during a drought, the Parties agree to propose
and support adoption by the Commission, pursuant to Sectiom 3.3 of the Compact,
a schedule of phased reductions in diversions, releases, and flow cbjectives
as described in this section and set forth in Tables 1 and 2. The formula is
based upon a differentiation between '"'normal', "drought warmiag" and "drougac"
conditions as defined by the combined storage levels shown on the operaticn
curves for Canncasville, Neversink and Pepacton reservoirs (page four). The
division of the drought warning zome into upper and lower halves is defined as
a physically equal divisior, or 20 billion gallons in each zone.

- - -
a.\Bh:- l

Interstate Operation Formula for Reductions
In Diversions, Releases, and Flow Objectives
Duriag Periods of Drought

Montague Trenton
NYC Storage NYC Div. NJ Div. Flow Objective Flow Objective
Conditicn ngd mgd cfs css
Noraal 800 100 1750 3000
Upper Half—
Drought Warning 680 85 1655 2700
Lower Half--
Drought Warning 560 70 1550 2700
Drought 520 63 1100~1650* 2500-2900*

Severe Drought (to be negotiated based on conditions)

*Varies with time of year and locatiom of salt front as shown on Table 2

During drought conditions as cdefined by the operation curves shown on page
four, the Montague and Trenton flow objectives should vary according to the location
of the salt froant (250 mg/l chloride isochlor 7-day average), in accordance with

the following table:



TABLE 2

Flow Objectives for Salinity Contiol
During Drought Periods

jeven-day Average

Location of Flow Objective, Cubic Feet Per Second AL:
"Salt Fromt," Montague, N.J. Trenton, N.J.
River-mile* Dec-apr May-Aug Sept-Nov  Dec-dApr May-aug = Sept-Nov

Upstream of
R.M. 92.3 1600 16350 1650 2790 2900 2900

3etween R.M. 87.0
and R.M. 92.5 1350 1600 13500 2700 2700 2700

3etween R.M. 82.9
and R.M. 87.0 1350 1600 1500 2500 2500 2500

Jownstream of
R.M. 82.9 1100 1100 1100 2500 2500 2500

Diversions and releases under this drought operatiom formula should go iatec
effect automatically whenever combined storage in the City reservoirs declines
below the drought warning line and remains below that level for five consecutive
days. When the combined storage (including the projected water runoff equivalent
of actual snow and ice) reaches a level 15 billion gallons above the drought
warning line, and remains above that level for five comsecutive days, the drought
operation formulia should automatically terminate and normal operations provided
for in the Decree should be resumed.

Pursuant to Sectiom 3.3(a) of the Compact, the Parties hereby give their
unanizous consent to adoption and implemeatation of this drougnt operation
formula by the Commission. The Parties agree that the drought operation formula
will go into effect automatically, and be binding on all parties for not less
than 130 days following the triggering of drought warning cperation, unless
terminated automatically by improved storage conditions as described above.
Ouring the 180-day period, the parties will convene no less frequently than cnce
each month to review current conditions. and they may extend, medify, or extend
as modified the formula recommended here. If no unanimous agreement as to a
continuing drought operation formula is reached within the 180-day period, all
parties shall be released from the terms of the formula contained in this agree-
ment and may pursue their rights and obligations under ‘the Deluware River 3asin
Compact and the U.S. Supreme Court Decree.

The City of New York joins in recommendation 3 but does not by doing so
accept any general responsibility under the doctrine of equitable apportionment
or otherwise to vary releases from the City's reservoirs in accordance with the
location of the salt fronmt.

. ————

*Measured in statute miles along the navigation chamnel from the mouth of Delaware 3ay.
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‘Jecommendation 4

The Commission should develop a plaa for coordinated operarion of other existing
izmpoundments during drought periods tc complement the ~perating formula for the lNew
7ork City reservoirs, as outlined above, in order to maintain reliable supplies for
aessential uses, to conserve water, and to control salimity.

The plan should include operating criteria for the Beltzville, 3lue Marsh,
salter, Prompton and Nockamixon projects, and the hydroelectric power reservoirs ia
the Basin of the Pennsylvania Power and Light Company and Orange and Rockland Utilities
Inc. Criteria for defining a lower Basin drought warning and drought should be pre-
pared and made part of the plan. The plan should be completed by July 1, 1983, and
made part of the Commission's Comprehensive Plan.

SECTION III

WATER STORAGE, WATER SUPPLY AND
FLOW AUGMENTATION PROJECTS

The parties agree that the Basin needs additionmal flow augmentation facilities
if the region is to grow and the risk of saline contaminatiocn in the estuary is to
be held within reasonable bounds. Development of new facilities according to sched-
ules recommended here will allow the Basin to accommodate projected demands for
new water use and at the same time realize the year 2000 salinity objective. 3ut
achievement of these gcals will also require careful momitoring of increased
depletive water use and rigorous applicat:om of comservation measures cduring drought

periods.
Recommendation 3

The Parties agree to endorse and promote, individually and collectively,
construction or modification of the following projects for water supply and flow
augmentation for salinity control, according to the following timetables and impla-

menting provisions:

(a) Enlargement cf the Francis E. Walter Reservoir in Luzerne County,
Pennsvlvania.

Ioplementing Provisicns:

- The Parties agree to propose and support adoption by the Commissior
of an amendment to the Comprehensive Plan adding an updated descripticn
of the project, as set forth in Appendix A, page 13.

- The Parties agree to support and assist timely completion of design
studies currently underway by the U.S. Aramy Corps of Eangineers.

- The Parties ag-ee to support action by Congress and the Federal
Administration to appropriate funds necessary for timely desiza
and comstruction of this project.
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Prior to December 31, 1784, Pennsylvania, New Jersey and Delaware
will negotiate arrangments to underwrite and finance non-Federal
cost-sharing obligations necessary to complete tiiis project.

Such arrangements may include action bty the Commission tn serve
as non-Federal spomnsor for water supply storage in the project,
pursuant to Article 4 of the Compact and the 1958 Water Supply
Act, as amended, 43 U.S.C. §390 b-f.

Prior to D¢. mber 31, 1984, Pennsylvania, New Jersey and Delaware
will negotiate anc present for approval by the Commission a plan
for utilization of the additional storage provided by the project,
including proposed additions to apportionments within the deple-
tive use budget and allocations to be used for improved salinicty
control within the Delaware Estuary.

The Parties agree that the target date for completion of comstruction
is December 31, 1990.

(b) Enlargement of Prompton Reservoir in Wayme County, Pennsylvania.

Ioplementing Provisions:

The Parties agree to propose and support adoption by the Commission
of an smendment to the Comprehensive Plan adding an updated
description of the project, as set forth in Appendix 3.

Pursuant to §3.3(a) of the Compact, the Parties hereby give their
unanimous consent and agree to support adoption by the Commission
of a Comprehensive Plan amendment incorporating the following
operating pclicr for the modified Promptom prec;act:

When New York City is releasing from its reservoirs by directiom
of the River Master to meet Montague flow obji-ctives--

(1) 4inflow to Prompton may be passed through the reservoir and
released downstream wi*h no change in the Montague Ilcw
objective, or stored in the reservoir with an equivalent
reduction ia the Montague flow ocbjective; and

(ii) releases may be made from Prompton storage to meet
flow requirements, and such releases will not bte ¢
part of the Montague objective.

When New York City is not releasing from its reservoirs to meet
Montague flow objectives—-

(1) inflow at Prompton may be stored (except for ainimum conser-
vation releases): and

(ii) releases may be made from Prompton storage to meet Trancon
flow requirements, and such releases will not be countced zs
part of the Montague objective.
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- The Parties agree to support and assist early initiation and
timely completion of design studies by the U.S. Army Corps of
Eagineers.

- The Parties agree to support action by Cengress and the Federal
Administration to appropriate funds necessary for timely design
and construction of this project.

- Prior to December 31, 1986, Pennsylvania, New Jersey, and Delaware

will negotiate arrangments to underwrite and finance nomn-Federal
cost-sharing obligations necessary to complete this project.
Such arrangements may include action by the Commission to serve
as non-Federal sponsor for water supply storage in the project,
pursuant to Article 4 of the Compact apnd the 1958 Water Supply
Act, as amended, 43 U.S.C. §390 b-f.

- Prior to December 31, 1986. Pennsylvania, New Jersey and Delaware
will negotiate and present ror approval to the Commission a plan
for utilization of the additional storage provided by the projecs,
including proposed additions to apporticuments withiz the depletiv
use budget and allocations to be used for improved salinicty
control in the Delaware Estuary.

- The Parties agree that the target date for ccmpletiomn of comstructic
is December 31, 1995.

- A proposed revised Comprehensive Plan description of the Prompton
project is made part of this report as Appendix 3, page 1l7.

(¢) Comstructica of Merrill Creek Reservoir in Warrea County, New Jersey.

Inplementing Provisions:

- If determined practicable by feasibility and envircmmental studies,
the Parties agree to support adoption by the Commission of an
amendment to the Comprehensive Plan addiag a description of this
project, as set forth in Appendix C, page 19.

- 1If approved by the Commission pursuant to the Cornact, the project
will be developed by the Merrill Creek Owmers Group.

- The Parties agree tc expedite the processing of necessary permits
and approvals for this project.

- The Parties agree that, subject to the completion of necessary
feasibility and environmental studies, the target date for completion
of construction is December 31, 1986.

Recommendation 6

The State of New York will enlarge the Cannonsville reservoir in Delaware
County, New York, if determined to be practicable by feasibility and environmental
studies. Subject to the outcome of these studies comstruction should bte completed

wia
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sy 1990. The requirements of Section IIL13 of the U.S. Supreme Court Decree of 1934
-elating to excess releases should be waived as to "he additional storage iacluded in
-=e Cannonsville modification project. Additional project yield should be used
srimarily to maintain comservation releases. Secondary purposes should be to support
-ne Montague flow objectives and diversioms to New York City withia the limits of the
1834 U.S. Supreme Court Decree. The Commission should amend its Comprehensive Plan

-

5v adding an updated description of the Camnomsville project. =2 proposed revised
Ccmprenensive Plan description is made part of this report as Appendix D, page 22.

Recommendation 7

New Jersey will undertake a study to examine potential solutions o the Camden
Metropolitan area water supply problems and the related overpumping of the Potomac-
laritan-Magothy aquifer system. Altermatives to be explorad should include the
sroposed conjunctive use of ground and surface water; pumping of ground water £fr
she Cohansey Sands aquifer; and intercomnection with and water transfer from the City
of Philadelphia.

This study should be completed and an alternative or some ccmbination of alter-
~atives should be selected bv December 31, 1985. The selected alternative(s) should
S5e implemented by December 31, 1990.

Recommendation 8

It is recommended that the Commission evaluate the recommendation of its zrounc
water comsultants that a field demonstration be made to gather further paysical
iaformation about the effects of pumping from glacial alluvium to supplement flow
augmentation capacity during drought periocds.* Possible development of such new
sources of supply should be considered as a standby alternative, for use in emergeacr
after the year 2000.

Recommendation 9

The parties are agreed that the proposed Tocks Island project should be held iz
reserve status for development after the vear 2000 if needed for water supply. The
Commission should amend its Comprehensive Plan by adding an updated description of
the Tocks Island project. A proposed revised Comprenemsive Plan description is m2ce
part of this report as Appendix E, page 23.

SECTION IV

CONSERVATICN

Conser—ation during drought periods requires extraordinary measures not jus-
tified under normal hydrologic conditions. In order to protect public health,
economic activity and the enviromment, comservation of depletive use is of special
{mportance in the Delaware. It is the depletive uses of both surface and ground
waters chat impact quantitatively upon minimum flows and the Basin's capability to
maintain them.

*Special Ground Water Study of the Upper Delaware River Basin, Studv Area III. A
report prepared for the Delavare River Basin Commission by R.E. Wright associlates,
Inc., July, 1982.
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ecommendation 10

Storage conditions in the New York City Delaware Basin reservoirs should be
the principal consideration of the Commission in declaring a basinwide drougnt
emergency under the Compact, and the initiation of emergency conservation
zeasures. The operatiom curves shown on page four snould be the basis for such
a declaration by the Commission based upon storage conditions. The Commission
should include within its Comprehemsive Plan a statement of gemeral policy that
a drought emergency will be declared for purposes of imposing mandatory in-Basin
conservaticn measures whenever combined storage in the three reservoirs falls
into the drought zome shown on the operation curves and remains in that zone for
five consecutive days. The statement of policy should also provide that termin-
ation of a drought emergency will be comnsidered by the Commission whenever
combined storage in the three reservoirs reaches 40 billion gallons above the
drought warning level and remains above that level for 30 cousecutive davs, and
that the drought emergency will be terminated by the Commission whenever the
combined storage remains above that level for 60 consecutive days unless the
Commission unanimously agrees to extend the emergency.

This recommendation is not intended to extend, impair, or conflict with the
Commission's authority under the Compact tc declare or terminate a drought or
water shortage emergency in the Basin, or sub-region thereof, in other iastances
as conditions may require.

Reccmmendation 11

The Commission should ianclude within its Comprehemsive Plan a statement of
general policy that conservation measures in the Basin designed for implementa-
ion during drought periods shall be based upon the objective of reducing overall
depletive use of fresh water by 15 percent.

Qeccommendation 12

Each State will prepare drought contingency plans for phased implementation
during periods of drought warning and drought. Such plans should be ccordinated
with action by the Commission in amnouncing a drought warning and iz declaring a
drought emergency under the Compact, and should be designed to achieve a target
15 percent reduction in depletive use at drought stage. Contingency plans
should be completed no later than December 31, 1983, and should iaclude:

- Identification of those restrictions on ncn-essential water uses, such
as car washing, lawn watering, et cetera, that can be effectively and
practically applied; and outline procedures for coordinated iniciation
and termination of public controls over such uses as drought conditicus
develop and subside.

-= Contingency plans by large water users that provide for phased reduction
of use as drought conditions worsen.

-- Proposed or existing legal authority to establish emergency comservation
srograms with enforcement powers, including fines and penalties.



-- Effective and timely public information services concerning the drought
and the necessity for conservation by all classes of water users.

If adequate legal authority does not exist to izplement contingency plans,
including the foregoing features, the parties should seek such authority prior

to December 31, 1985.

SECTION V
DEPLETIVE WATER USE BUDGET
Realization of the year-2000 salinity objective recommended in section I of

this report will require that depletive use in the Basin not be allowed to
increase in the absence »>f offsetting storage capacity sufficient to maintain

R T

ninimum streamflow objectives. In the absence of additional storage facilities,
new depletive use coupled with increases in existing depletive use will steadily
reduce the ability of existing storage Zacilities to maintain streamilows needed
to realize salinity control objectives. The Basian cannot continue to authorize
new depletive use and at the same time defer actions tO create new storage

capacity.

Recommendation 13

The Commission should develop a regulatory program to limitc futurs depletive
water use in such a way as tc balance existing, new, or axpanded depletive use
with the availability of storage capacity required to meet salinity objectives.
The principal features of such a program should be:

VTN b W W e e

== The control area in which the regulatory program would operata would
be that area of the basin downstream of the Montague zage and upstream

of the Chesapeake and Delaware Canal.

'
.
¢
3

-- Water available for allocation to new or expanded depletive uses
within the control area would be limited to that which is ia excess of
the flows needed to maintain the applicable salinity control obiactive
during drought pericds.

-- Applications for new or expanded depletive water uses witnina the
control area that would be in erxcess of the amount available Zor
allocation would not be approved by the permitting agencies of the
States or by the Commission unless new storage capacity is brough< om
line or existing uses are proportionately reduced by conservation or
abandonment, or unless such new or expanded uses are offset by water
imported from cutside the Basin.

-= Water available for allocation to new or expancded depletive uses would
be allocated either among the States in proporticn to the percentage
of the control area within each State, or to the common pool Ior use
without regard to political boundaries.

-10-
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-= If the Commissicn's regulatory program follows the State-by-State
option, water available for allocation to a State would be increased
(1) to reflect new storage capacity comstructed and financed by that
State, its agencies or subdivisioms, or (2) to reflect that portiom of
new storage capacity comstructed or financed by the Commission ia
accordance with agreements among the parties for each project.

-= If the Commission's regulatory program follows the 'common pool”
option, allocations to the pool wcuald be increased as new storage
anits are constructed and water becomes available for new or expanded
uses in accordance with existing State and Commission permitting

programs.

A depletive water .se budget should be adopted and implemented by the
Commission no later than December 31, .985.

SECTION VI

CONSERVATION RELEASES
NEW YORK CITY RESERVOIRS

Table 3 shows the program of augmented conservation releases from the New
York City Delaware Basin reservoirs that has been in effect since 1977 on an
experimental basis. The purpose of the releases is to protect and emhance the
recreational use of waters affected by such releases.

TABLE 3
Basic Augmented

Reservoir and Conservation Conservation
Operative Dates felease Release
Neversink

4/1 = 4/7 5 cfs 45 cfs
4/8 - 10/31 13 43
11/1 - 3/31 5 23
Pepacton

4/1 - 4/7 8 70

4/82 - 10/31 19 Tu

11/L - 3/31 6 30
Cannonsville

4/1 - 4/15 8 45
4/16= 6/14 23 45
6/15- 8/15 23 325

8/16-= 10/31 23 45
11/1 - 11/30 23 33
12/1 - 3/31 8 33



secommendation 14

The Commissicn should amend docket D=77-20, as necessary to authorize on a
permanent basis the augmented conservation release schedules at the three reser-
voirs, as shown in Table 3. The revised docket, a draft of which is attached as

-

Appendix F, page 25, should reflec: the following counditions:

- ————. ——— -l &g <5 s

- An additiomal quan~ity of water up to 6000 cfs-da’s should be provided
for the relief of thermal stress om aquatic life in the river down-
stream of the reservoirs and on the mainstem of the Delaware River,
designed to prevent to the exteant practicable, any water temperature
higher thaa 75°F or daily average water temperature higher tham 72°F

4 in the designated dovmistream areas as determined from measuraments ac

Calliccon, Harvard, Woodbournme, and Hale Eddy gaging sites during

the period May 1l to October 31, inclusive. Releases for this purpcse

should be at the direction of the New York State Department of Environ-

mental Conservation. In order to conserve available water in storage,
no thermal stress releases should be made when the reservoirs are in

' drought warning or drought condition.

-y

-- Whenever combined water storage conditions ia the three reserveirs
decline to drought waraniag or drought levels, as shown on the operation
curves (page four), the augmented comservation releases should be
reduced to the basic rate in effect prior-to 1977 for each reservoir,
except that larger volumes of water would be released during those
periods when the River Master is directing releases to meet the
Montague flow objectives. This reduction would be for the purpose of
conserving available water in the reservoirs.

Lo e

-=- Conservation releases should be returmed tc normal augmented levels
when combined storage in the three reservoirs reaches 25 billiom
gallons above the drought warning level, as shown on the operation
curves (page four), and remains at or above that level for 13 consecutive

days.

- Increases in the augmented ccnservation release levels should be made
only in accordance with the allowances provided for ia the Stipulation
of Discontinuance in The City of New York ws. The State of New York
Department of Eavironmental Conservation, Index No. 3840-80, and
should be subject to approval by the Commission.

B B LT e N A

SECTION VII

ENFORCEMENT

1. The Parties consider this agreement to be a whole. Each recommendation and
provision of this agreement is considered material tn the entire agreement,
and failure to implement or adhere to any reccmmendation or provision may
be considered a material breach.

2. Each of the Parties pledges to support impleme-tation of all provisions of
this agreement, and covenants that its officers and agencies will not
hinder, impair, or prevent any other Party carrying cut any provisica or
recommendation of this agreement.
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In the event that any Party is substantially hindered or prevented from

% performing any obligation or implementing aay provision under this agreement,

i by reasons of circumstances beyond the coutrol of the Party (inmcluding Acts of

God, natural disasrters. labor disputes, judicial decrees, cr legislative

action of Congress), the Parties agree to meet and negotiate an appropriate
modification of the applicable provisicns c¢f the agreement to reflect the |
effect of such force majeure. Such modifications may include extensions of |
applicable schedules and timetables, or agreements on substitute actions to

£ulfill the cbLjectives and spirit of this agreement.

+. Desiring that this agreement be carried out in full, the Parties agree that
disputes between the Parties regarding interpretation, application, and
implementation of this agreement shall be settled, to the maxizum extent possible,
by negotiation and mediation.

a. If ~uy Party believes another Party has violated or failed to carry out
any provision of this agreement, it shall anctify such Party, and all
other Parties, in writing, specifying the alleged vioclation or failure.

of this agreement (except for a provision relating to drought operations
and construction actions) shall have 120 days from the receipt of nctice
as provided in paragraph (a) to correct such violatiom or failure. This
periocd may be ~xtended by the agreement of the Parties.

¢. Wwithin 30 days of notice provided under paragraph (a), all Parties will
meet to discuss the alleged violation or failure, and to negotiate an
appropriate settlement, including actions to correct such violatiom or
failure. Such discussions and negotiations shall be pursued in good
faith for not less than 120 days after original notice.

d. If the Parties are unable to reach agreement on a settlement, after good
faith discussions and negotiations within the period provided in
paragraph (c), any aggrieved Party may seek enforcement of this agreement

as may be available at law or equicy.

w

%
i
’ b. Any Party alleged to have violated or lJailed to carry out any provisicn
The Parties agree that performance of the cbligation and implementation of
the provisions contained in this agreement are necessary to the protection
of the healrh, safety and general welifare of their respective citizens.
Accordingly, the Parties agree that, to the maximym extent provided by law,
any breach of the obligations or provisions of this agreement may be subject to
specific enforcement at equity, or through appropriate oroceedings before the
Commission.

SECTION VIII

PERIODIC REVIEW

The Parties agree that water management in the Delaware River Basin requires
continuing cocoperation by the Parties and continued long-term planning studies




sy the Commission. The Parties, in comsultatiom with the Commission, will period-
ically review this agreement, and recommend such adjustments or modificacioms
as may be required to respond to changing conditioms.
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STATE OF DELAWARE

The State of Delawar: hereby approves the recommendations
of the Parties to the U.S. Supreme Court Decree of 1954 herein

submitted to the Delaware River Basin Commission pursuant to

Commission Resolutiom Ne. 78-20.

CD-4diDL

S¥gnature Governor

s

Date



STATE OF NEW JERSEY

The State of New Jersey hereby approves the recommendaticns of
the Parties to the U.S. Supreme Court Decree of 1954 herein submitted
to the Delaware River Basin Commissicn pursuant to Commission Resolution

No. 78-20.

"Sood Faith" Deiegate

Approved as to form:

P . /Q‘W.L-—. Sand”

Trwin 1. Kirmeman Robert t. Hughey, oq:
Attorney General Dept. of Envirconmen

- A

Thomas H. Kean
Governay

Protaction
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STATE OF NEW YORK

The State of New York hereby approveas the

recommendations of the Pesrties to the U.S. Supreme Court Decree
of 1954 herein submitted to the Delaware River Basia Commissicn

pursuant to Commission Resolution No. 78-20.

h/’ Ll




CCMMOMVEALTH OF PENNSYLVANIA

The Commonwealth of Femnsylvania hereby cpproves the
recommendations of the Parties to the U.S. Supreme Court Decree

of 1954 herein submitted to the Del_ware River Basina Commission

pursuant to Commission Resolution YNo. 78=20.

Date:_January 4, 1983 &‘

Dick Thormbur
Governor

Approved as to form and legality:

DT, %ﬂ/

idte of Attorneyf'c'cnatal




CITYZ OF NEW YORK

recommendations of the Parties tc the U.S. Supreme Court Decree
of 1954 herein submitted to the Delzvare River 3Basin Commission

pursuant to Commission Resolution No. 78-20.

The City of New York hereby approves -he
|

SVRNIrY

APPROVED AS 10 FORM

y

Acung Corporation Counsed
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COMPREHENSIVE PLAN DESCRIPTIONS



APPENDIX A

Proposed Revised Comprehensive Plan
Description of Framcis E. Walter Project

Description

The Francis E. Walte: project, ccmpleted in 19€1 as a single-purpose flood
control project (with incidental recreation use), will be modified for multiple-
purpose development to provide supplies of water and recreational use, as well as
the presently auchorized flood control. The earth and rock £71l iam is located
on the Lehigzh River 77 miles above its confluence with the Delaware River and abcut
3 miles north of White aaven, Pennsvlvania. At this lozation the dam controls 288
square miles of drainage area.

The modifications to the existing dam, as originally proposed by the Corps
of Engineers to make it serviceable for long-term storage in additiom to the
present flood control storage involve:

(1) Moving and raising the spillway crest.

(2) Raising the dam.

(3) Adding a concrete conduit to the downstream end of the outlet tunnel.
(4) Comstructing new dikes and raising existing dikes north of the dam.
(5) Clearing of reservoir land and relocating roads subject to inundztiom.

The modified dam will ~ise about 263 feet above the stream bed and have a length
of about 3,500 fe2et. The spillway will be raised 31 feet and cut through rock to
the north of the dam, and farther north a dike will fill a swale in the reservoir
rim. Multi-level outlet works will be provided in the new project. The reserwveir
for long-term storage of 69,500 acre-feet of water would have a maxizmum depth of
about 185 feet and would extend about 7.0 miles up the Lehigh River and aboutr +.0
miles up Bear Creek from the dam. Modification of this reservoir will necessitate
the purchase of land to be inundated on which f£lood easements have already been
taken and require the acquisition of additional flocd easements 2: high elevations.
No ecomomically valuable mineral deposits would be flooded. Relocation of about
:ive miles of Bear Creek Road would be required.

Functions

Supplies of Water. The modified project will augment the flow of the Delaware
River at Trenton by 290 cfs on the basis of complete and uniform drawdown of flow
sugmentation :torage (69,500 acre-feet) over a 120-day neriod.

Reduction of Flood Damages. Tne 108,000 acre-feet of existing short-term
storoge is effective in alleviating flooding in the upper reach of the Lehigh River,
where damage is confined, primarily, to the Towns of Jim Thorpe, Lehighton, Weissport,
Parryville, Palmarton, and Bowmanstown, Pennsylvania. Damage centers in the reach
from Lehizh Gap to Allentown, Pennsylvania, irnczlude industrial and residential areas

licated ir the vicinity of the towns of Northampton, Hokendauqua, Catasauqua,
Allentown, Bethlehem, Freemansburg and Easton, Pennsylvania. The f’ood control
storage will be preserved as previocusly authorized, and flood reduction benefits
will be unaffected by the modificazioms.




Recreation. The modifiec Francis E. Walter project will pruvide for public
ownership of the desirable shore area and provide space for development of recreaticn
sites. Operation of the project will consider the downstream flow requirements
for stream fisheries and the management of the impoundment for lake Ifisheries.

Schedule

Modification of the existing Francis E. Walter project is targeted for completicn
by Decemoex 31, 1990.
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Proposed Revised Comprenensive Plan
Description of Promptomn Project

Description

The Prompton project, a single-purpose flood contreol project (with incidental
recreation use) completed im 1960, will be modified for zultiple-purpose use to
provide supplies of water and recreation benefits as well as the presently designed
flood control ‘umctzion. The Prompton dam is located in the valley of the Lackawaxen
River about one-half mile upstream of the confluence of Wa mart 8ranch with the
river, and about four wiles west of Homesdale, Pemnsylvania. The present dam
controls 60 square miles of drainage area, and is 1,300 feet long and 140 feet high.

The long-term storage and operatiom for mulTtiple-purposes will require the
following additions or modificatioms to the existing structures:

(1) A control tower with gates to control releases from the reservoir
and a service bridge.

(2) A blanket of impervious material om the valley wall and floor
upstream of the dam.

(3) Widening of the spillway.
(4) Clearing of reservoir land and relocating roads subject to inundation.

The reservoir to be created by long-term storage will extend about 4.4 miles
upstream of the dam.

Functions

Supplies of Water. The modified project will augment the £low of the Delaware
River at Treatom by 130 cfs on the basis of complete and unifomm drawdown of flcw
augmentation stcrage (30,900 acre-feet) over a 120-day period.

Requction of Flood Damage. Flood heights on the Lackawaxen River are sub-
stantially reduced by the existing f£lood control storage of the Prempton project and
the Edgar Jadwin dam and reservoir om Dyvberry Creek, above Honesdale, Pennsylvania.

The towns of Honesdale, located at the confluence of Dyberrv Creek wich the Lackawaxen
River, and Hawley, located hetween the junctions of Middle Creek and Wallenpaupacxk
Creek with the Lackawaxen River, and several villages and townships located om

the lower reaches of the Lackawaxen River are protected. Conversion of the Prompton
dam and reservoir to a multiple-purpose development will preserve the £lood

control function of this project as originally authorized, #nd flood reductiom benefits
will be unaffected by the proposed modificaticm.

Recreation. Due to the lack of suitable terrain, recreationm potential at tais
project is limited. However, lands suitable for day-use recreation may be included
in the plan of improvement. Cperation of the project will consider the downstream
flow requirements for stream fisheries and the managemunt of the impoundment
for lake fisheries as a coordinated element for full realizaticn of the recreational
potential of the project.




5potltin. Policy

lelesses ‘rom the project shall be coordinated with releases from the New Tork
City reservoirs and accounted for at the Montague gaging station in accordance with
the following policy:

(1) When New York City is releasing from its reservoirs by direction of
the River Master to meet Montague flow objectives-=

(2)

Schedule

(2)

(®)

inflow to Prompton may be passed through tha reserveir and
released downstream with nc change in the Montague flow objective,
or stored in the reservoir with an equivalent reductiom in the
Montague flow objactive;

releases may be made from Prompton storage to meet Irentom flow
requirements, and such releases will not be counted as part
of the Montague objiective.

when New York City is not relessing from its reservoirs to meet
Montague flow objectives—-

(a)

(b)

inflow ar Prompton may be stored (except for minimum comservaticn
releases);

releases may be made from Promptom stofage to meet Trenton f£low
requirements, and such releases will not be cc.nted as part of
the Montague cbjective.

Modificarion of the existing Promptom project is targeted for completion by
December 31, 1995,



3 APPENDIX C

Proposed Comprehensive Plan
Description of Merrill Creek Project

Location

Merrill Creek Resarvoir would be located om a tributary of Pohatcong Creek in
Harmony Township, Warren County, New Jersey. The site, which includes an existing
small dam and reservoir, is approximately 5.l miles east-northeast of Phillipsburg,
New Jersey. Merrill Creek begins on a small plateau about 1,200 feet above sea level
some ) miles east of the Delaware River. It flows in a southerly direction through
a valley to a small existing reservoir. The chanuel narrows considerably below
the existing raservoir and passes through a gap in Scotts Mountain about one =ile
long. Merrill Creek them enters the Pohatcong Valley and joins Pohatcong Creek four
miles south of the existing dam., The stream north of the existing reservoir is
4.3 miles in length and has a arainage area of 3.l sguare miles.

Ts ereate Merrill Creek Reservoir, a dam would be comstructed iz the Scotts
Mountain gap just downstream of the existing dam. The drainage area above the
aew dam would be 3.2 square mile:.

Functions

The primary function of the Merrill Creek project would De to rep.iace water
that is consumptively used by electric gemerating stations in the Basin, as required
by the Commission. Duriag severe drought pericds, releases t> the Delaware River
would be made for this purpose. The project would alsc provide incidental recreatiion
benefits, and a recreation area is planned for the northeast side of the reservoir.
Floodwaters from the upper 1.2 square miles of the Merrill Creek drainage area
would be contained in the reservoir., Flood peaks at the Route 537 crossing of
Merrill Creek would be raduced bv 70 percent, and at the Strawchurch Road crossinz
by 30 perceat.

Description

The project layout is based on facilities necessary CO chtain reservoir storaze
required for a vield of 200 cfs during critical drought periods, and provide for
safe operation of the project under all cond’ :icms. The layout includes the main
dam, saddle dikes, relief spillway, and comstruction of diversion and comservanion
outlets. As natural runoff from Merrill Creek is inadequate to refill the r is
(drainage area 3.2 square miles), a tunnel/pipeline, an inlet/cutlet tower, a
one-way surge tank and a pumphouse at the Delaware River are provided to insure
£illing under all brdrologic conditions.

The reservoir is to be formed by placing a compacted earth and rock-fill dam
across the Scotts Mountain gap. The maximum height of the main dam is approximatelv
260 feet. The embankment is approximately 2,450 feet in length along the crest.

The width at the crest i. 30 feet. Three saddle dikes, two on the northwest side
and one on the southeast side, are needed to seal off low areas along the reservoir
rim.




o The protable maximum flood (PMF) can be stored in the reservoir ibove alevation

923.0 above mean sea level, the design operating level. In the unlikely event of
additional inflow into the reserveir and that discharze through the tunnel,/ pipeline
cannot be implemented, a relief spillway excavated inm rock is to be provided o
release excess water to Lopatcong Creek. The relief spillway will have a length of
approximately 400 feet along the crest at e.evation 929.0 on the reservoir upstrean
side, sloping down to alevatiom 923.0, a distance of 600 feet to the downstream end.

The inlet/outlet tower, having a hoist house at the top, is to be constructed
at che upper end of the tunnel/pipeline running between the reservoir and the
Delaware River to house piping, valves, and necessary equipment to admit and release
required flows. This reinforced comcrete sloping structure is to be located along
the morthwest rim of the reservoir near Northwest Saddle Dike 1, some 5,000 feet
upstream of the main dam. This location will minimize the length of required tunnel
through Scotts Mountain, which connects the tower to the pipeline.

The inlet/outlet tower will be approximately 300 feet long and will comtain
multiple inlet/cutlet ports. GEach port will be at a different level so that water
san be released from that reservoir level at which water temperature and quality most
nearly match that of the Delaware River., The hoist house is to contain all necessarv
sentrols for operation of the valves, cothe: ancillary equipment, and water quality
monitoring devices. The inlet/cutlet tower will be unmannea except Ior maintenance
purposes, but will be provided with a security system.

The existing Merrill Creek channel has insufficient capacity to carry ail
the released flows to the Delaware River. Therefcre, a separate conduit is
required to carry water between the reservoir and the river. Since a pipeline
{s also needed to carry the water pumped from the river to the reservoir, a single
conduit to serve both purposes is provided.

The inlaet/outlet tower is to be comnected to the pumphouse by approximately

7,000 feet of pipeline, 1,400 feet of which will be installed in a tunnmel. The
tunnel w.ll have a finished dimension of %6 inches. The pipe will have a diameter
of 37 inches, and except in the tummel, will be buried a minimum of six Zeet delcw
the ground surface. The conduit is sized to carry the design pumping rate of .43 cis
to the reservoir and 200 cfs flow from the reservoir back to the river. A one-way
surge tank will be installed along the pipeline route o prevent water column
separation in the pipeline following motor-pump failure.

4 pumphouse to enclose equipment needed to refill the reservoir will de
locatad on the Delaware River (R.M. 192) near Keifer Island. The equipment will
have the capacity, utilizing two pumps, o transmit water at the design pumping
rate of 145 cfs from the river to Merrill Creek reservoir. Three pumps with electric
motors will be provided, one as a stand-by. Each pump is equipped with shut=-off and
control valves. The pumphouse will have an ice barrier and fixed screens to
prevent ice, fish and debris from entering the pump well. Adjacent to the pump
chambers, energy dissipator chambers will be in operatiom during the release of
water from the reservoir to the river. The manifold at the end of the water
conduit is provided with two sleeve valves, which will control discharge of water to
energy dissipating sumps. The sumps, in turn, release the water to the river
through overflow weirs.

-




The gas pipeline that crosses the wes:t edge of the reserveir will be relocated.
Relocation will be coordinated with the pipcline owners.

Zxisting public access to the area will be maintained to the zreacest
extent feasible. The secondary road through the valley from Route 57 =ay be
! terninated near the dam site. Secondary roads from Phillipsburg and Harmony nay
' be connected Dy a new secondary rcad along the west ridge of the reservoir,
Relocation and termination of these roads will be subject to review and approval
of local officials.

Schedule

The Merrill Creek project is targeted for completicn by December 31, 1986.

- S e ———

2l




APPENDIX D

Proposed Revised Comprehensive Plan
Jescription of Cannonsville Project

Cannonsville reservoir, part of the water supply system of the City of New
Tork, is located on the Wast Branch of the Delaware River in Deiaware Couatvy, New
York, azbout four miles upstream of the Village of Deposit. It was financed and
constructed by the City of New York and placed im operation in 1967.

Cannonsville dam is approximately 2,800 feet long (at the top) with a maxizum
neight of about 175 feet above the original river channel. It has a top width
of about 43 feet and is of the compacted (rolled) earth type. At its northerly
contact with the valley wall there is a spillway. Spillage is directed into a
channel, rhrough a stilling basin, and into am ocutlet channel that guides the flow
into the West Branch of the Delaware River.

Cannonsville reservoir covers roughly 4,800 acres at flow line elevation 1130
feet above mean sea level with a capacity above sill elevation 1027.35 of some 97
5illicn gallons, and impounds the runmoff from a watershe. of about 430 square miles.
The yield therefrom is used for supplying water to the City of New York, for con-
servation releases to the West Branch Delaware River, and, together with releases
obtainable from the Neversink and Pepacton reservoirs, for meeting the Montague
formula of the Supreme Court Decree of 1354,

Cannonsville reservoir will be investigated for modification to iacrease the
storage as described generallr in a report of the Temporary Commission on the Water
Supply Needs of Southeastern New York (Dec. 13, 1973). The reservoir level would
be increased by the installation of gates in the existing spillway, if determined
practicable by feasibility and envircmmental impact studies, which should be
completed at the earliest possible date. Subject to the cutcome of these studies
coastructicn should be completed by December 31, 1990.

Modification of Cannonsville would add approximately 13 billiom gallens of
additioral storage capacity. Additionmal project yield would be used primarily
to maintain conservation releases. Secondary purposes would be to support Montague
flow objectives and diversions to New York City within the limits of the 1954 U.S.
Supreme Court Decree.



’ APPLNDIX E

Propcsed Revised Comprehensive Plan
Description of Tocks Island

Description

The Tocks Island project would be for multiple-purpose development to provide
water supplies, flood control, electric power, and recreation. The dam site is on
the Delaware River about five miles upstream from the Delaware Water Gap, at the
upstream end of Tocks Island. The contributing drain.ige area is 2,912 square ailes,
exclusive of 915 square miles that contribute to the Neversink, Pepacton, and
Cannconsville reservoirs of the City of New York. The dam would contain about three
and one-half million cubic yards of earth and rock, would be 3,000 feet long, and would
rise 160 feet above the river bed to elevation 455. Consideration would be given
to the development of hydroelectric power including pumped storage. Storage
allocationr, as determined from studies by the Corps of Engineers, indicate 26,300
a~ve~-feet of inactive long-term storage to elevaticn 356; 425,600 acre-feet of active
long=-term storage for supplies of water, power, recreation, and other useés to
elevation 410; and 323,500 acre-feet of short-term storage for flocod control to
elevation 432. The reservoir would extend approximately nine miles up Flat 3rook
and 37 miles up the Delaware River to Port Jervis, New York. It would necessitate
the relocation of affected roads and Delaware Water Gap National Recreation Area
facilicies. The Town of Matamoras, Penmasylvania, at the upper end of the reserveir
would be protected by a dike. The 37-mile secticn of the Delaware River that would
be covered by the reservoir is a component »f the National Wild and Scenic Rivers
Systeam.

Functions

Supplies of Water. Use of 425,600 acre-feet of active long-term storage at
Tocks Island project would augment the flow of the Delaware River at Tremtom by 1790
cfs on the basis of complete and uniform drawdown of flow augmentation storage cver
a 120-day pericd. Net yield at the site on a year-round basis would be about 380

CcIs.

Reduction of Flood Damage. The 1953 flood damages in the reach from Tocks Island
to Burlington, New Jersey, exceeded 85 percent of the total damages for the
mainstem of the Delaware River, and occurred principally at the damage centars cof
Easton, Reigelsville, New Hope, and Yardley, Pennsvlivania; and Belvidere, Phillipsbursz,
Trenton, and Burlington, New Jersey. Damages in this reach would be substantially
reduced by system operation of the flood-control storage at Tocks Island with
other prcjects in the Comprehensive Plan; the stage of the 1955 flood at Treaten
would be reduced by six feet.

Power. The Tocks Island project was originally considered for a conventional
hydropower installation of 46,000 kilowatts, a dependable capacity of 20,000 kilo-
watts, and an average production of 281.5 million kilowatt-hours. Reevaluation of
conventional and pumped-storage power schemes resulted in deletion of the conven-
tional hydropower installation from the Comprehensive Plan. In light of current
and future uncertainties regarding energy supplies, a full reevaluation of power
would be called for when the project is reconsidered after the year 2000.



v Recreation. Recreation capacity and Zacilities of the existing Delaware

Water Gap National Recreation Area, develoved under P.L, 839=-138, would be altered
£o an extent to be determined by future studies. Reservoir operation would con=
sider fisheries within the impoundment and downstream of the dam. Passage for
anadromous fisheries would be provided and consideration given to additional flow
augmentation from this project in October and November for moving fish populaticn
through the zcne of low dissolved oxygen in the <stuarv.

Schedule

The Tocks Island project is placed in reserve for development if needed for
water supply after the year 2000.
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APPENDIX ¥
’ DRAFT
DOCXET NO. D=77-20 C? (REVISED)
DELAWARE RIVER BASIN COMMISSION

MCDIFICATION TO THE RELEASE SCHEDULES FROM
CANNONSVILLE, PEPACTON, AND NEVERSINK RESERVOIRS
CELAWARE AND SULLIVAN COUNTIES, NEW YORK

Proceedings

The New York State Department of Enviroruental Conservation (NYDEC) adopted
regulaticns iu 1977 to modify cthe schedule cf conservation releases from Cannonsville,
Pepacton, and Neversink Reservoirs. The regulations provided for the new schedule of
releases to be tried on a limited experimental basis.

The Delaware River 3asin Commission (DRBC) approved the emerimental release
program on May 23, 1977, by Docket decision D=77-20 and extended that appreval through
May 31, 1983, by Resolutiom 82-7. Docket decision D=77-20 also directed the parties
to the 1954 Decree to develop criteria defining the onset and stages of drcight
emergencies.

NYDEC proposes to amend the experimental regulaticns by remcving the auto-
matic terminatlon date, deleting the relatiomship to the "exress quantity' as
established by the U.S. Supreme Court Decree (347 U.S. 995 (1954)) and limiting
releases according to a reservoir storage curve in time of drought warning and
drought.

Research findings and comments from fishermen and recreatiocnists indicate that
the program has had a beneficial effect. The DRBC held a hearing on May 28, 1980,
on the amended release regulations and a propesal that the Commission's approval
of the schedule of augmented ra2leases be made permanent.

Reservoir Release Program
A. New Conservation Releuses

In place of the previous New York City schedule of conservation releases,
a new conservation release schedule on a year-round basis has been tried as an
experimental program and is proposed to be continued on a permanent basis. CUnder
this schedule, the minimum releases from Cannonsville, Pepacton, and Neversiak
Reservoirs will be as follows:

april 1 - June 14 June 15 ~ Nov. 1 -

Aug, 16 - Oct. 31 Aug. 15 March 31

Neversink 45 cfs* 45 cfs 25 cfs
Pepacton 7C 70 50
Cannonsville 43 323 33

160 cfs %40 cis 108 cfs

*cubic feet per second



These total conservation releases hHreak down as follows:

TABLE 1
Column 1 Column 2 Zolumn 3
Proposed
3asic Augmented Total New

Reservoir and Conservaticon Conservation Conservation
Operative Dates Relaase + Release - Release
Neversink

&/1 = 4/7 5 cfs 40 cfs 45 cfs

4/8 = 10/31 15 30 43

11/1 - 3/31 3 20 25
Pepacton

4/1 = 4&4/7 6 Rd 70

4/8 - 10/31 19 51 70

11/1 - 3/31 o) 44 30
Cannonsville

4/1 - 4/135 3 37 i3

4/16 - 35/1l4 2 22 55

6/15 - 3/15 23 302 325

8/16 - 10/31 23 22 45

11/1 - 11/30 23 10 33

12/1 - 3/31 8 25 33

8. Basic Montague Release

At all times, New Vork City would be required to make such relases as dirac:ta
by the River Master designed to maintain a minimum basic flow of 1730 cfs at the
Montague gaging station, or the excess release rate during the seasonal pericd, as
alreadv required by the Decree.

C. Special Thermal Stress Releases

Special ralases may be made from cne or more of the raservoirs in order
to relieve thermal stress conditions which pose a threat to fisherias. The :total

volume of such releases shall not exceed 6,000 cfs-days from all reservoirs. Thermal
releases, with a one-day lead time, would be made whenever the maxinmum water temperatur
in designated downstream areas as determined from measurements at Callicoon, Harvarg,
Woodbourne, or Hale Eddy is projected to exceed a maximum of 75°F, or a 72°F dail-
average. If the 6,000 cfs-days reserve is not used by October 31 of any vear it

will not be used thereafter. No releases for relisving thermal stress would be
required from November 1 to April 30 of any vear. Releases for ourposes of

relieving thermal stress shall be at the direction of NYDEC.
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» D. Drought Warning and Drought Conditions

The augmented conservation release will be reduced to the basic conservation
release (shown in Table 1) during drought warning and drought periods as defined by
the attached reservoir storage curves zarked "Operation Curves for Cannonsville,
Pepacton, and Neversink Reservoirs" (page 29) except that when the Delaware River
Master directs releases according to the provisions in the 1954 U.S. Supreme Court
Decree, New York City shall make such releases from Canmomsville, Pepacton, and
Neversink Reservoirs as are necessary and sufficient to maintain the comstant
ainimum flows specified in "A" above on the West Branch Delaware River, East 3ranch
Delaware River, and the Neversink River, and provided that the total amount of water
released from the three reservoirs does not exceed the amount directed by the Delaware
River Master. If the amount of directed releases by the River Master is not sulficient
to maintain the augmented releases from all three reservoirs, the releases from
each reservoir will be determined at the discretion of NYDEC and New York City —
Department of Envirommental Protection (NYC - DEP).

Conservation releases shall be returned to normal augmented levels following
a drought. Retura to normal augmented levels shall not be made unless and until
combined storage in the three reservoirs reaches 25 billionm zallons above the drought
warning level, as shown by the attached reservoir storage curves (page 29), and
remains at or above that level for 15 consecutive days.

Findings
The NYDEC's Amended Part 671 Regulations entitlecd, Reservoir xelease Regulaticns:

Canncasville, Pepacton, and Neversink Reservoirs adopted May 2, 1980, are comsistent
wich this propcsed actionm.

The Monitoring and Evaluation Program during the experimental reservoir release
period has been reported in two performance reports by NYDEC. One for the vear July _
1977, through June 30, 1978, and a second for the July 1, 1978 through December 31, 1°
period. These evaluations indicate that the conservation release program has been
very effective and beneficial and should be continued. The report iacludes an estizacte
that an additionmal 52,500 == 65,300 angler-trips annually could result from the
release program. The ecomomic value of these additional angler trips could range
from $1,650,000 to $2,066,000 annually.

The project does not conflict with nor adversely affect the Comprehensive Plam.
It provides beneficial use of the water resources and dces not adversely influence
the present or future use and development of the water rescurces of the 3asin.

Decision

: The project, as described above, with modifications specified hereinafter,
is hereby added to the Comprehensive Plan.

1i. The project is approved pursuant to Secticn 3.8 of the Compact, subject
to the following conditions:

a. Approval is subject to all conditions imposed by NYDEC.



b. Monthly summaries of reservoir operations submitted by NYC-DE? =o
NYDEC shall also be submitted to the DRBC.

¢. Detailed operaticnal records of each reserveir, maintained oy bdoth
the City and State Reservoir Release Managers, shall be available to the D23C
upon request.

d. The provisions of the reservoir release program approved hercein shall
not be applicable to any action taken by NYC-DEP or NYDEC witn regard to the
operation of the Cannonsville, Pepacton, or Never:ink Reservoirs in any emerzency
situation where there is a threat to the continued existence or safe operation of
the dams or tunnels or to any appurtenant sStructures or to the public health or safer .
Any emergency action shall continue only for such time as is necessary to avers =he

threat and is subject to the approval of the Executive Director of the DR3C.

e. Increases in the augmentad conservatica release levels may not be
made except in accordance with the allowances provided for ia the Stipulation of
Discontinuance in The Citv of New York vs. The State of New York Devartment af
Eavircomental Conservaticn, Index No. 3840-30, and shall be subject to appreval
by the DREC.

f. Releases under emergency conditions. The Commission retains its
power under Sectiocm 3.3(a) and Article 10 of the Compact to declare a drought
emergency after ccomnsultation with the River Master, in order to conserve the waters
in the Delaware River and its tributaries and in the reservoirs of the Upper
Delaware River B3asin, in order to protect water supply, health, and safety of the
residents of the Delaware River Basin and its service area. The River Master retains
all of his powers under the Decree including the powers under Article VII, 3.1 of
the 1954 Decree to conserve the waters in the river, its tributaries, and in
reservoirs owned by the City of New York, or ia reserveirs develcped bv other parties
to the Decree after 1954.

3Y THE COMMISSION

DATED:

-
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RESOLUTION NO. 78-20

BE IT RESOLVED by the Delaware River Basin Commission:

The Commission invites each of the par:ies to the 1934
Supreme Court Decree in their individual capacities to enter 1
serious good faith discussions to establish the arrangements, 2ro-
cedures, and criteria for management of the waters of the Delaware
Basin consistent with the Compact.

The Commission also invites the participation or assist-
ance of the United States to the extent it shall be reguested by
the parties.

- -

2 To assist the parties, the Commissicn staff shall provide

technical information as requested by the parties.

o The Commission urges the parties to undertake these dis-
cussions promptly with the view of concluding by October 1, 1978,
unless extended by the agreement of the parties. At the conclusion

the discussions, the Commission inv::es the parties to submit
any agreement reached to the Commission for approval pursuant o the
Compace.

4. The Commissicn requests the chief executive and legal
officers of the respective parties to the 13354 Decree to exchange
letters agreeing to enter into good faith discussions consistent
with this Resolution by December 351, 1978.

- Each of the parties part.c.pa~-‘ in these discussions
preserves any rights, claims or defenses which exist as of th
date of this Resolution. This Resolution shall not be deemed an
action which shall alter, impair, diminish or adversely affect the
rights, powers, privileges, conditions or obligations contained in
the Compact or 1954 Decree.

W. Brinton nﬂl;&l&, Secretary

ADOPTED: December 13, 1978



