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!
Tn the Matter oi )
) Docket Nos. 50-424~OLA-3
CECRGIA POWER CTOMPANY ) 50-425-0LA-3
et al.. )
(Vogtle Electric Generating )
Plant, Unit 1 and Unit 2) )
) ASLBP No. 93-671-01-0OLA-3

Re: License Amendment
(transfer to Southern Nuclear)

INTERVENOR'S MOTTION TO COMBEL GPC TO PRODUCE BlLL SHIPMAN

COMES NOW, Allen Mosbaugh, Intervenor in the above captioned
matter and reguests rthis honorable poard to compel Georgia Power
Ccrpany, licenses, to produce Mr. Bill Shipman for the completion
of hiez deposit.on on or duriug the week of August 22, 1994.
Additionally, intervenor reguests that if ir. Shipman is never
produced for t.e cempletion ~¢ his deposition that the
appropriate adverse inferences be invoked against Licensee.
These reguaests are made for .ae following i1easons:
I. BACKGROUND

In the course of the August 12, 1934, status conference
Licensee indicated that Mr. Shipman would not be available for
tha continuation of his deposition during the week of August 22,
becauge he is undergeoing major surgery on August 24.
Tncervenor’'s counsel, Mr. Stephen M. Kohn, Esqg., asserted that
this would be only time prior to Mr. Shipman'e surgery that
Intervenor is able to depose him because Mr. Michael D. Koann,

Eeq., will be out of the country during the week of August 15.
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1994. Intervencr's counsel further asserted that there had been

an understanding reached between the Board and the parties at the

July 28, 1994 status conference that Intervenor would proceed

with Mr. Shipman's deposition on August S, and then reconvene it,

if needed, on either August 25 or 26 when Mr. Mosbaugh would be
aveilable to aszist his courngel. The Board then directed
Intervenor to file this motion explaining his position as to why

Mr. Shipman should be compelled to sit for a deposition on August

T1. ARGUMENT

Intervenor’s counsel has indicated from the beginning of the
depcsition process that Mr. Shipman’'s deposition ghould take
precedence over all other noticed depositions. Intervenor has
tivelessly atteanpted to schedule Mr. Shipman for deposition and
hag faced countlcss roadblockas. On June 27, 1994, Intervenor
noticcd Mr. Sh.pman for depusition to take place on July 20.
However, Licenaee failed to inform Intervenor's counsel that Mr.
Shipman wag sericusly ill until July 1, 1534. BSee Exhibit 1
(Letter dated July 1, 1994, from M. Kohn to D. Lewis regarding
their in-person meeting of July 1). Upon learning of this
illnass Intervenor's counsel again requested to schedule Mr.

Shipman to be deposed during the week of July 18.% Licensee’'s

3 Intervenor'se counsel has repeatedly asked for Licensee
te provide an affidavit and/or to communicate in writing
regarding Mr. Shipman’s health, prognosis, or availability.
Licensee has never accommodated Intervenolx in this way. See
Exhibit 2, infra, and Exhibit 3 (Letter dated July 14, 1994, from
M. XKehn to J. Lamberski page 2 and FN 1).

2



Ny S| W— e —_—r

QUG-1E-1934 15:4% h éd'

counsel was at first unresponsive to attempts by Mr. Michael
Kohn, to set a firm date for the week of July 18. Finally, on
July 12, Mr. Jochn Lamberski responded that Mr. Shipman would not
be available that week because he would be in Houston on the 18th
meecing with his doctors. See Exhibit 2 (Letter dated July 13,
19%3%, frem M.Kchn to ASLE rezarding Mr. Shipman'’s
unavailability). ©On July 15, Mr. Lamberski alsc forwarded a
letter to Intervenor’'e counsel from Mr. Shipman’'s persocnal
counsel, Richard Hendrix, which states that Mr. Shipman would be
unavailable becausc he would be meeting with hie doctors on July
15 and 18. This letter also states that Mr. Shipman would be
unavailable the week prior to the close of discovery, July 25
thyrough August 1, because he was on vacation. See Exhibit 4
(Letter dated July 15, 1994, from J. Lawberski to M. Kohn, p. 2)
and Exnibit 5 (Lecter dated July 12, 1994 from R. Hendrix to J.
Lamberski). This letter alsc states that ¥r. Shipman would not
be available until possibly the week cof August 8.7

My . Michael ¥ahn wae teld that the first date Mx. Shipman
would be availablz for deposition was Augusc 5, 1224. Mr.
Shipman was produced for deposition on that day for four hours
during which Licensee initiated conference calls to the Board

which ercded the time available. Licensee would only allow the

> The original date for the end of discovery was August
1. Therefore, Mr. Mosbaugh scheduled his family vacation to
peyin at this time. However, the discovery period was extended
due to the fact that Licensee requested and received an extension
in replying to written discovery from the Intervenor. Thus, Mr.
Mosbaugh was unable Lo be present during the August 5 deposition
to asaist his counsel.
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depcsition to commence at 1 p.m. CST and insisted that it end by
5:30. Yet, the sign-in log demonstrated that counsel to Licensee
arrived in or about 9:00 a.m =-- apparently to meet with the
witnesas and prepare him for his deposition. Had this time been
made available to Intervenor, Mr. Shipman’s deposition could have
pees completed however it wer not. Several areas of ingquiry on
significant legsues remained uJntouched.

Moreover, Mr Shipman’s counsel stated that Mr. Shipman may
be scheduled for surgery on August 25th or 26th and that he might
travel on the z4th and that the final date has not been
scheduled. Intervenor suggesced, given these plans, that Mr.
Shipman’s deposgitiocn reconvene on August 22nd. Nonetheless,
Licensee did not inform Intervenor's counsel about his
aveilability.

Aiditionally, and most disturbing, is Mr. Shipman’s
testirony duriuy his deposition that he nad returned to work for
nine days duriay che last mouth. Licensee had toc be aware of Mr.
shipman's return te work (he continues to serve as a GPC General
Manager), yet choose to keep Intervenor's oounsel in the dark.

Pinally, at the July 28, 1394 Status conference, this Board
indicated that it would allow Intervenor to recommence Mx .
Shipman’e depcsition at a point in time when Mr. Moebaugh would
be available to attend and August 25th and 26th was proposed.’

on August 10th and again on Auguet 1ith, Mr. Michael Kohn spoke

Every date Intervenor noticed Mr. Shipman for
deposition has been rejected to accommodate Mr. Shipman'’s
scheduling to meet with his doctors.

4
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with Messrs. Lamberski and/or Joiner and they indicated that they
would advise him before the August 12, 19354, status conference
apout Mr. Shipman‘s availability on August 22nd. Counsel to
Licensee failed to do so. In the interim and under the
undarstanding that Mr. Shipmasn would be made available during the
week cf August 22, Mr. Micha=] Kohn made arrangements to be out
of che nountrv from August 14 through August 20.

Mr., Michael Kohn has conducted all of the depositions for
Tntervencr in this proceeding and he has in depth knowledge of
the diesel generator issues. Intervenor considers Mr. Shipman to

* Therefore, it

be a1 very critical witness to this proceeding.
would put Intervenor at a unfair disadvantage for this critical
dapmsition to be completed by anyone other than Michael Kohn.

If My. Shipman i3 not compelled by this Board to appear for
deposition on or Guxriig the w:ek of August 22, and is thereafter
not. available through the rexsinder of thie proceeding,
Intervenor reguests that the appropriate adverse inferences be

invoked againsr licensee. Intervenor's counsel was affirmatively

led to the impression Mr. Shipman would be available, yet he has

* My. Shipman was the General Manager over licensing with
whom Mr. Mosbaugh spoke on April 19, 1990 to advise him that the
April 9, 1930 Corrective Action Response letter transmitted by
GPC and the draft of Site Area Emexrgency Licensing Event Report
(LER 90-006) contained materially false statements. Mr. Shipman
also states on Tape 57 that he was going to meet with Mr.
Hairston and advise him of thie matter. On a later afternoon
telephone conference, in response Lo a guestion by Mr. Hairston
as to whether there were trips on the diesels, Mr. Shipman is
alleged to have responded that management ghould just "disavow"

knowledge of any trips.
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not been. Intervenor's case will be significantly injured if Mr.

Shipman is never produced for the completion of his deposition.
IT1. CONCLUSION

For the foregeing reasons, Intervenor requests that Mr.
Shiomain be made available for deposition on August 22, 1994, or
during that week. Intervenor also requests that if Mr. Shipman
is never produced for deposiiion then the appropriate adverse

infarences be applied to Licensee.

respectfully submitted,

/}- 7{64,3 chwa Z‘JJM'I/LOﬂ
Michas ¢ Kohn

Mary Jane Wilmoth

Kohn, Kohn & Colapinto, P.C.
517 Florida Ave., N.W.
Washington, D.C., 20001

(202) 234-4663

Attorneys for Intervenor

Dated. August 1%, 1994
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Page 2
Kohn to Lewig
July 1, 1994
3) You indicated to me that Mr. Shipman now sufferes from
life-threatening health problems. I extend my
condolences and sincerely wish him the best. I will, of
¢ourse, raschedule his deposition to accommodate his
condition. Unfortunately, his condition makes it
imperative that Mr. Shipman's deposition commence as soon
as possible. I reguest that you attempt to schedule him
for deposition during the week of July 18th.
Sincerely, .
/‘.\"/\ o \///4
Michael D. Kohn
cec: Charles Barth, Esq.

30i\let
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Page 2
\Tl)ly 13, 1994
Letter to ASLB

This Honoraple Beard should take note that on June 27, 1994,
Interve,or’s counsel reguested that Mr, Shipman be made available
oy depraition on July 20, 19¢4., BSee Intervencr’'s June 27, 199%4
Notize ~f Depositiun of various individuals. It was not until July
1, 1994, that Laicensee’e counsel, Mr. David Lewis, advised me that
it was his understandiny that Mr. Shipman was terminally ill.
After our conversation or July 1, 1994, 1 transmitted a letter to
Mr, Lewis which states in relevant part:

You indicated to wme that Mr. Shipman now
suffers from life-threataning health problems.

T extend my condolences and sincerely wish him
the pest. [ will, of course, reschedule his
depogition te accommodate nis condition.
Unfortunately, his condition makes it
imperative that Mr. Shipman’'s deposition
commence as soon as possible, I request that
you attempt to schedule him for depositicn

4
during the week of July 18th.

Tc this ray, Licensee's ceungel remains unrecponsive to
Irtervenor’'s reguest to schedule Mr. shipman for deposition on the
Frprat available gate (Iatervendr’'s counsel renewad this reguest on
more than one occasion erally to coungel to Ticensee). On July 12,
1994, = respoi.a TO a renewed request t» schedule Mr. Shipman for
deposition during the week ol July 18th,“ Mr., Lamberski responded

orally that it 18 his understanding that Mr. Shipman will not be
made available for depositiun because he plans to travel to
Houston, Texas to me=L wild N.8 surgecn

2 on July 12, 1994, counsel to Intervenox requested that

Licensee submit an affidavit indicating Mr. Shipman’'s health status
and te supply information as to why Mr. Shipman’s health status
would improve at a later date and why a delay in taking his
deposition is necessary. Intervener further sought to know whether
Licensee anticipates that Mr. Shipman's health condition will
prohibit him form tegtifying at the hearing.
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Page 3
July 13, 19954
Letter to ASLB

Intervencr believes his case will be significantly impaired

ghould ae not be able to depows Mr. Shipman and to otherwise take

cestimeny from M:r. Shipmarn in lieu of his eppearing at the hearing
itself.

11 - titled to appropriate

Intervenor believes that he should be en
adverse inferences should Mr. Shipman never be produced for
deposit.on. Intervenor reguests guidance from the Board on this

matter.

raspectfully,
Michael D. Kohn
Attorney for Intervenor

co: John Lambegskl, Esq.
Charles Barih, E=q.

£Files\201\LETI Jb
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KoHN, KOHN, & COLAPINTO, PC {1+ e
ATTORNEYS AT LAW -
547 FLORIDA AVENUE NW
WASHINGTON, OC 200071-185C
(202 224-4B83 « TAX 1202) aB2-414%

ARl o a0y 8 « ADMTTED & S0
e It i cos s o
SAVEY w COLABNTD v 94 ¢ EDNNTTED &M

« ADVTTED IN
:___T;"‘“_- o . N ADMITTED N M
5 COOPEA MRS -
ANSETTE B RACNET LT 4
AANIEL « (SmTRY sa.
July 14, 199§

John Lanberski, Esg.

TROUTMAN SANDERS

Suite 5200

600 Peachtree Street, N.E.

At lanta, GA 30308-2216

>

RE: Vogtle Electric Generating Plant, Units 1 & 2
l.imenss Amendment (Transfer to Scuthern Nuclear)

Emﬂﬂﬂgﬁﬁﬁéniﬁ;ﬂii;QL&-3; 50-425-QLA-3
Dear Mr. Lamberskil:

t am in va2ceipt of ycur facsimile transmission of today
getting Torth the latest deposition schedule for the weeks of July
18tk and 25th. Your letler scourately sets forth the schedule as
wa last discuss®a 1C. Nenetheless, 1 request that we discuss the
following threu chings COMOTYEUW:

1. Add to the afternoon of July 20th the following persons:
Michael Duncan and Charles Coursey. 1 anticipate that
Messrs. Duncan’'s aans Coursey's depositions should last

approximately nalf an hour each.

2. pleage advise whether Mr. Kitchens’ schedule will make
him available for deposition in Atlanta on the morning of
July 28th.

3. a developing conflict in my schedule may make it

difficult for me to complete Mr. Dahlberg’'s deposition if
we begin it at 3 p.m. on July 28th. Assuming this is the
cagse, there may be a need to move My. Dahlberg’'s
de; ssition to 1 p.m., OF else we may have to agree on a
different date and time convenient to Mr. Dahlberg.

1 hope we can reach arrangement with respect to paragraphs 1
and 2 above by early afterncon CLOmMOITOW.
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page 2
July 14, 1994
Kohn to Lamberski

With respect o your sbservation about my correspondence with
+he Board dated July 12, 193%¢, my letter accurately sets forth my
understanding. I do not suggest the information set out in your
lettay coday is inaccurate; enly that I do not recall any mention
of a July 15th scheduled meeting between Mr. Shipman and his
surgeon (my recollection is rhat our discussions only focused con

events ocecurring on or after July 18th). To the extent you have
additional infermation not contained in your letter of today about
Mr. Shipman’'e health, progncsis, ar availability, please

communicate this information to me 1in writing te avoid further
confusion on this matter.”

Sincerely,

AN s~

Michael D. Kohn

: g 1 disclosure about Mr. Shipman’s condition would allow
Intervenor to adequately assess the current situation. Depending
on Mr. Shipman’s actual condition, Intervenor may wish to take his
deposition in Houston prior to his surgery. I note that 1
recuested in my 7-12 letter to Mr. Blake (which 1 faxed to you)
that you submit an affidavit concerning Mr. Shipman’s health
status. I again request that such an affidavit be provided pefore

Mr. Shipman undergoes any risky surgery.
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July 15, 1994

Michael D, Kobn, Faquire
Koba, Kohn & Colapmo, 2L
€17 Florida Avenue, N.W.
Washington, D.C. 20001

pe:  Gecrga Power Company (Yogtle Blectric Generating Flant, Units 1 and 2) NRC
Docket Nos. %0-424-OLA-3, $0-425-OLA-3; License Amendment for Transfer
10 Southern Nuckear Operating Company

Dear Michael:

Pursuani (o our agreesent of July 12, the following is GPC’s preliminary response 10
[nterrogatory No. 1 of Intervenor's Fourth lnterrogalory and Document Request 10 Georgia
Power Company, dased Juie 29, 1994:

GPC believes thal 3 Grcument, wiuch 18 whstanoally similar to the document identified
as Exhibit 13 dunng the “mposinon of John Aufdenkampe on June 14, 1994, was
provided by ~ PC o the NRC 1ncaent Investigation Team during ihe tme penod March
20, 1990 through April 14, 1990 That document (Bates Nos. 062499-502) 18 identified
as 1IT #143 in the bhibliography vf Socuments collected by the IIT. That document does
pot have on it i nand -writlen 10 which appears al the 0p of Exhibit 13.'

Gx'sﬁmmnnmwrywmummmmum@mmy's
Respoﬂacmlnmm's Fourth Interrogatory and Document Request, due 10 be served on July
20, 1994,

On July 12, 1994 [ asked you o provide o GPC an affidavil supporting Intesrvenor’s
Response 10 Licensee's Request for Admissions, dated July 7, 1994, 1 have not received that
affidavit and request that you serve it by facsimile by C.0.B. Monday, July 18, 1954,

st —— ___..—.——"-".....—o—--~o—

' A copy of the T #143 document is attached hercto.
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' July 15, 1994
Page 2

In response to your July 14 letier, whichwafucdwmyofﬁccmday.lc:namﬁm
your requesicd changes W e deposition schedule. With those changes, the deposition schedule
is a8 follows:

suly 18: 10:00 a.m. - Miller; 12:30 p.m. - Lisenby; 2:00 p.m. - Ajluni

ruly 19: 10:00 a.m. - Bailey; 1:00 p.m. - Ward

tyly 20: 10:00 2. m. - Rusiien; 2:00 p.m.- Dixon; 4:00 p.m.-Duncan; 4:30 p.m.-Coursey
fuly 21: 10:00 a.m. - Bockhold

july 22: 10:00 3.m. - Mosbaugh

July 25: 11:00 &.m. - Farley, 2:00 p.m. - McDonald’
July 26: 10:00 a.m. - McCoy

July 27: 10.00 a.m. - Hairston

July 28: 10:00 a.m. - Kiwchens; 1:00 p.m. - Dahiberg
July 29: 2200 p.m. - STATUS CONFERENCE

Your July 14 ieier 2is0 asked that | provide you with an sffidavit concemning the status
of Mt Shipman, In resmxmse 15 this request, 1 attach a letier from Mr. Shipman’'s atorney,
Richard Hendrix, whice se's fortit everything 1 know about M:. Shipman's starus.

Jery truly yours,

John Lamberski

oc:  Charles A, Banh, Esq.
Carolyn Evans, Esq.

e—

! Mr. McDonald will be retuming from Pensacola on July 25 and will confirm, of propose
s change 10, the starl time for this deposition within the next day or two.
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Mr. John Lamborskl
Troutaan Sandors
Natioasaank pPlazs

600 Paachtree grreet, N.E.
sulte 5200

Atlanta, GA 30308-221¢6

re: Bill _Shipmald

Dear <JOnnt

[ w writing Jith respect to the proposed deposition date of
7/29/94 for my \ient, Bill ¢..ipman. Unto.tunatoly, this date 18
not good for pill and we will need tC -ancel the deposition. 1
spoke O pill this morning and he advisce 09 that he is scheduled
to weet with his doctors on July 15 and 18 at the ¥D Anderaon
caenter. He will not snow ! {1 after meeting with his surgeons
whethar he 18 going to undergo surgery [or removal of his stomach
and pancreas. As 1'm sure you are aware, he has cancer not. only of
the stomach, but also the liver. Unless the treatments being given
to his liver are successful , surgery to the stomach may
contralndicated‘ All of these complexities will be discussed
petween Mr. Shipman and his physicians on the 18th and only at that
vime will Mr. Shipman know what his schedule {s. In the peanting ,
in the event he does not undergo {mmedlate suxgery, in order to
recuperate from all he has recently been through, Wr. Shipman had
planned to rost and be on vacation during tha week of July 2%
through August 1. gpeaking with Mr. Shipwman, it i8 ¢lear that he
is not currently a ive a deposl either physically or
pantally. and ipate that be available for
geposition pafore Auguat 8. of course, with his current gituation,
things could change daily. For the time belng, however, this is
the best information I have.
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Mr, John Lanbarakl
July 12, 1994

Page Two

1f you wish to discusd the matter with Mr. Kohn, I would
suggest that you block off some dates during the week of August 8.
If Mr. Shipman is able at that rimeé to give a deposition, we will
try t¢ make him aveilsble.
Cincerely.,

rIQﬁ:, McCRANIE, BROWN & THRASH

fichard W. Hendrix

RWH/1n

€\ C TR\ LASGRERES
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In the Matter of

! Decket Nos. 50- HQL‘A'j -
GEOPGIA POWER COMPANY \ so-gggﬂph&_3 RETARY
et ala - BRANCH .
Re: License Amendment
(Vootle Blectric Gensrating (eransfer to Southern Nuclear)
plant., Unit 1 and Biait 2)
S ASLBP No. 93-671-01-OLA-3

CERIIFICATE _OF SERVICE

1 hereby cartify that T tervenor’'s Motion to Compel GPC to
produce Bill Shipman has been served this 15th day of August
1954, by facsimile upon the persons listed in the attached
service Ligt, with the exception that it was served by first

.‘.‘.ai‘ﬁ F‘(l.’. ag Lﬂ\i‘_cdt‘ed ‘3“, L 2L

i A o
' Aanp Widviel
Mary Jarje/Wilmoth
KOHN, K & COLAPINTO, P.C.
%17 Florida Ave., N.W.
washingten, D.C. 20001
(202) 234-4663
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC GAPETY AND LICENSING BOARD
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)
in the Matter of )

) Docket Nos. B0-424-OLA-3

GEORGIA POWER COMPANY
el al., )

(Vogtle Blectris Gencrating )
plant, Unit 1 and Unit 2) J
)

. L snee MO i A e

50-425-0LA-3

Re: License Amendment
(trannfer to Southern Nuclear)

ASLEBP No. 93-671-01-OLA-3

SERVICE LIST

adminigtrative Judge

pat=zr RB. Bloch, Chair

Atoaic Safety and Licensing Board
U.8. Nuclear Regulatory Commission
Washington, D.C. 200555

Admwinistrative Judge

Themae D. Muxphy

Atemic Safety and Licensing Board
U.&. Nucleay Regulatory Commission
waghinoton, D.C. 20855

Jobkn Lamberski, bkag.
Troatr.an Sande: s

suite %200 B

£00 Peachtree Utreet, N.E.
Atlanta, GA 30308-2216

office of the Jecretary
Attn: Docketing and Service

*»Administrative Judge
James H. Carpenter
933 Green Point Drive
Oyster Point
Sunset Beach, NC 28468

Charles A. Barth, Esq.
Office of General Counsel
U.8. N.R.C

Washington, D.C. 20555

Lrnagt L. Blake, Jr.

David R. Lewis

SHAW, PITTMAN, POTTS &
TROWEBRIDGE

2300 N Street, N.W.

Washington, D.C. 20037

1.8§. Nuclear Ragulatory Commission

washington, D.C. 20855

«office of Commission Appell.ate
Adjudication

t.8. Nuclear Regulatory Commission

washingten, D.C. 2088%

301\cert.lis

TOTAL P.25



