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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION :
d =6 M36
BEFORE THE ATOMIC SAEETY AND LICENSING BUGRD

In the Matter of

HOUSTON LIGHTING AND FOWER ( Docket Nos. S0-498 OL
COMFANY, ET AL. ) S0-499 OL

(South Texas Frosect,

Unite | and 2)

CITIZENS CONCERNED AROUT NUCLEAR FOWEFR (CCANF)
SUFFLEMENT TO MARCH 18, 1983 MUTI1ON
FOR NEW CONTENTION
I. INTRODUCTION

On HMarch 18, 1983, CCANF 4iled 1ts motion sseking admicssion
of a new contention concerning Houston Lighting and Fower
Company’e lack of financial gualifications to safely construct
and operate the Scuth Texas Nuclear FProject. The moticn &lso
csought a waiver of 10 C.F.R. Section 50.327(4), exempting
regul ated electric utilities from 4Financial qualifications
review,

On May 11, 1983, the Atrmic Safety aﬁd Licensing Eoard
issued itse Memorandum and Crder permitting CCANF to respond to
the Applicant’s and NRC Staf+’e opposition to the motion. This
supplement is pursuant to that Memorandum and Order.

CCANF wishes to make clear in the record that CCANF objects
to the rule itself. CCANF fully expects the federal courts to
strike down the rule i J e an palitic en Nuclear
Pollution v. Nuclear Fegulatory C n g2-1581 (D.C.
Cir. 1982). Should the rule be struck down, there would be no
need for a waiver under 10 C.F.R. Sectson 2.7358: the contention

would be admisesible as it stands. CCANF  realizes
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proceeding is not the appropriate forum to challenge the rule.
Therefore, CC@NF argues, as 14 the rule werz valid, thst speria]
circumstances exist which warrant admitting the March 18, 1%&C
contention on financial guelifications to this proceeding.
11. DISCUSSIDN

The objections to CCANF e motion for a new contention fall
into three categories: alleged Failure to show special
circumetances warranting an excepticon teo the rule; alleg=c
failure to meet the five part balancing test for late
contentions: and Ffailure to file the affidavit reguired by 10
C.F.R. Section 2.758.

A. Groundes for Waiver of the Rule

The NRC Staff claims that CCANF must demonstrate & factual
l1ink between HL%FP s financial gualifications and decreased safety
at STNF in crder to show special circumstances warranting an
exception to the current finanmcial gualificatiorns rule. GSta+s a2t
€. Thie claim is based on a2n erronecus interpretation ot the
bacie For the rule chanqge. The Commicssion did not repudiste the
position that there could be a link between satety and <fipancial
ability, &as the Steff seems to think. Srtats at 7. Inetead, the
Commiseion fpound that the existing +inancial qualifications
review did not help identify health and safety concerns regarcing
vtility operated nuc}ear power plants because prudently mananec.
regulated utilities are almost gueranteed sufficient revenues to
enable them to meet their financial needes in other words., the
question of a link between safety and financial difficulty would
never come up because the uviility would never be in Financial

difficulty. 46 Fed. FReg. 41788.
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The Commission noted thet most

financial difficulties by cancelling or

v“actionse not irimical to public health or safety."” Reg

{3I751. A uvtility that persisted :n the construction of a2 nuclesr
plant even when the canceliation of the plant :s called ftor ov
the economic conditione Ffacing the utility woulid be acting
outside the normel bounds the Commission espected to be observeco
by such utilities. CCANF contends that current conditions cail
éor tne cancellation of STNF., but Houston Lighting and Fower 1is
determined to continue the project for reasons of its own.
Furthermore, if the Commission hed 4ound that there was no
link between financial qualificaticn:s: and sa‘ety, Lo would have
eliminzted the review for all appliceris. Instead, the Commission

retained the review for non-utility apolicents having neither "z
regulated status nor authority to sst their own rates dJor
electric service." 44 Fed. Reg. 417B8.

There is alsa the lenqthy discussion of the Commission’ s

reasons for pressuring €lectric utilities to be able to +inance

their activities. 46 Fed. Feg. 41788.

Finally, even while adopting the rule. the Commission made
it clear that under certain circumstances, financial
gualifications review would be appropriate, either under the
general power of the Commicssion to compel additional 1nformation
or through & 10 C.F.R. Section Z.758 waiver of the new rule.

Such an exception to the rule ie sappropriate when the
general presumption underlying the rule 1€ no lornger correct or
the rule should not be epplied in & pgrticular case because in

the particular case the rule does not serve its intended
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function.

CTanNs cdntenas that the ability of Heuston Lightino anc
Fower to raisese the necessary funds to sately complete anc
operate SiNF is now in qugstion. HLEFP will havehtu seek monev in
an investaent community which no longsr favors 1nvestment in
nuclear power nplantes. The imminent default at WFPFS5. the
canceilation of nuclear power plants throughout the nation, the
poor operating record of nuclear plants, and numerous other
factors have combined to create & perception in the investment
community that nuzlear piants represent an unacceptabie risk as
an 1investment. The investment climate is deteriorating steadily
and is on the verge of a crisis which threatens HL¥WF s ability to
raise tne capital to safely complete and operate STNF. CCANF
conternds that the deterioration crestes conditions which did not
apply at the time the rule was adopted, that the financiel
advereity facirg nuclear utilitiee in the natiornal marketplace
for securities is gualitatively different from the difficulties
existing at the {ime ihe Commission sdopted the rule- for which
CCANF seels & waiver.

CCANF further contends that the consequences Oof the recent
Public Utility Commiesion’e sanctions for mismanagement and the
City of #Austin suit for & refund ot 1ts investment 1n STRFE  and

other remecies will make it almost impossible for HLYF to finance

4

the construction and operation of STNF. CCANFP Motion T-10.

1. At the most recent stockholder meeting of Houston Industries,

the parent company of HLLYF, a stockholder with 1,000 shares

introduced & resolution calling for STNF to be shut down while

numerous i1ndependent reviews were Lghducted. The resolution

received approximately T million votes representing almost 7% of
#%x» footnote continued nest page **x
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The #Appiicants argue that the FUC actions ang the &~ushn
lJawsuit do not constitute special Circumstances warranting -
weiver of the rule becavse the Crmmission “explicitly addressed”
HL&P’s +financial circumstances irn  the cowente to the rule
change. App. at S. The Commission’ s commenti, however, were made
almost a vear before either the FUL ruling or the law suits ihe
comments cannot possibly be viewet 28 encomnpassing the potential
efsects of these two new events.

In addition, the Commission’ e [presumpiion that its
inspection and enforcerment effortes will he sudficient to protect
the public health and safety i1g not warranted in this case.

First of all. the sssumption maskes no serse. A proceecding on
the application for an operating license iz nredizttive, One o+
the bpest predicting inguiries is the enforcement ‘astory of  arn
applicant (assuming +or the moment = compete © and honest LD
enforvement effort). While NRC =ntorcement erforts might catch
and correct safety vaiolations resulting from finenziel pressures,
the ASLE certainly should look closely at such viplations aid 1he
linkage to <financing revealed by such vieclations ani  getermine
whether the violations and financial outlook for the epplicant
indicate a likelihood that similar violations will occur during
the operating phase., The presence of an effective NRT inspection
and enforcement effort iz 1rrelesvant to deciding what should be

#%% so00tnote continuen from previous page #*#

the votes cast. Since 13% of the shares voting abstained,
management received only B0V o+ the vote for their position In
cpposition to the resolution. Given the usual ability of
corporate management to control 95% or more of the votes on 2
resolution such ae this one, the vote at the Houston Industries
mesting reflects & remarbaply high lack o4 confidence in  STHE
among Houston Industries stocikholders,



s concidered in an pperatirng license proc2ec:ng.

This pariicular asesumption reveale part o+« the prabler  The
NRC created for 1:self with this rule. Logicslily, the NRU cowla
argue there is no need to i1nquire into the technical
qualifications o+ an applicant eor irte the cheracter of ean

1 applicant because 14 technicel competence or character are
lacking. IJ%E wil)l catch the viclations which result. With this
reasoning. there woulg be precious littlie Ffor an ASLE 1o

. consider, except perhape the question of whether the NRO
inspection effort was adequate,

Futting the rationality of the assumption aside, the
assumption cannot be made in this proceeding. Both the Applicants
and the Staff cite the Commission™s comments with respect to
inspection efforte at South Teras &as supporting their argument
that inspection and enforcement efforts will be adequate. Apo. &t
6t Staff at 10.

CCANE can only concluds  that on the occasion of tne

 Commission’s comments, the NRC Staf+f did not adeguately Iinform
the Commiseion or deliberately migled the Commission as tc the
effectivensss of the NRC inspection and enforcement effort et
STNF. MWithout the pressure brought on ‘the NRDC by CCaNF and (TS
both on their own and in cooperation with natronal medis anoc the
FEI, the Director of_ Inspection and Entorcement would never have
ordered & special investigation to be conducted primarily by
inspectors from outside Region IV, & special investigation which

resulted in the Order to Show Cauvse of April 1980,
One need 1ook no further than Staf{ Exhibit 32 in Fhase 1 of

thie proceeding wherein the conclusion (& reached that the



i
™
a

i)

i

Applizante are successfully preventing acte of intinscatrior
at OC inspectors. G&tedi+ Ex. 22 &t 7 (numbered T, a1tem ), Thisg
investigatiocn took place in Septembsr 1979, two monthe betore the
outside investigastion found extensive evidence of contimuing
intimidation of GC i1nspectors.

i¥ the Ppard so desires. CCANF can produce extenzive
evidence reqarding the comoromicen investigation of trhe Hayvwaro

a number o1

0

Tyler Fump Company which has already led ¢t
Congressionel hearings and & call 4pr disciplinary action to be

taken ageinst iop personnel &t the Region 1V NRC office. CCANS

-y

can also provice the BRoard with extensive documentéetion o
incompetence hordoering on corruption in the NRD  investigations
surrcounding the Comanche Feak project, ancther Regiocrn IV
responsiblity. FEather thar burden this supplement with hundreds
of pages of exhibits, however, CCANT merely argues that there 1z
at least e primas facie casz from what the Bosrd already knows to
conclude that Fegion IV may not on all occasions be the mosr
effective of watchdoge.

CCANF contends that financial pressure will increaase HLY "¢
proupensity for failinn to contorm to NRC rules and regulationes.
14 the ASLE agrees, the ultimate decision o licensing might well
be affected Jazssumino arguendoc that the Bosrd has not  wlresaov
decided orn licenss denial based on the record 1n Frhese ).
Financieal gqualifications review 18 necessary 1in order o
determine whether such vioclation will be likely to occcur, so that
appropriate action. including adenial of the operating license,
mey ke taken to protect public health agd safety. £ waiver shouid

be gra=nted under the existing caircumstances,




B. Factors Favoring Admiscion vf the Centsniier

Buth theAﬁpplzcants and the Sta+i argue tho e contenti or
should not be admilted because CCANFP hasz mot mer tne 11ve Factor
balancing test of 10 CLF.R. Gection 1.73ﬂ‘e:-;>; CLANF contends
however, that the balancing of tne 1ive facrors weighs i1n favor
of admitting the new contention.

i. The contention was filed on time,

BEoth the Stefé anc the Applicants argue that the intormation
upon which the contention ie based is not new intormation, First,
they argue that the general economic conditicons ¢or the nuclear
industry heve been known for some time. Second., they #rguc that
CCANF should have attempted or has attemprted to raise the various
elemente supporting the contention hefore,

CCANF contends that while the general economic conditions
for nuclear investment deter:orated over the last +ive yesre, the
deteriaration ie accelerating and & crisis 1g imminent,
Furthermare, ihe evidence supporte 2 preciction that the censra.
economic climate For nuclsar investmernt will continue io
deteriorate, As arqued ahove, CCANF contend:sz these conditions are
qualitatively different from those considered by the Commission.
They are also gualitatively different from anvthing the nuclesr
industry and their captive utilities have sever evperlienced. this
qualitative differe?ce constitutes part o thi= crerisl
circumstances which led to the filing of the new contentinn,

The NRC Staff malkes the rather disingenuocus argument that
because CCANF knew in November 1981 that the City ot Austin had

hired lawyers tc prepare litigation agginst MLY%, COLANE should

&

have raised the litigation/financial guslifications i1ssue at thaz



time. Stadi+ ar T, note T. PBut., of courszs, NiTIng & l&WveEr goes

nor  guarantee a sult will be filed and until the suvit i filen

there can be only the mqst speculative attempt to assess  Tho
remedy the plaintifé will seel or the prtential damage to  “he
defendant. Had CCANF tried to razise the poterntial law suit ac
impacting the financial gualifications of HLEF in November 1801,
the NRC Staf$ would surely have arqued prematurity and a tailure
top show sdequete reason +or waiver of the rule.

Similarly the NRC Statf would hold COANF responsitble +or not
reising the FULC hearing as an issue when it commenced. as cpposen
te when a decision was reached. Staff at I, note . The N=RD Stadfd
wowld helc CCANF  responsible for not raisinog the hzaring

eraminer's report rather tharn waiting for a finai FUD ruling. .

-

The NRD Stat#éd would nold CCLANF resporsible for not gpeculsting in
August of 1582, prior to any PUC ruling on who woild pay the
rost, cas to wha2t the financial impect of cancelling the &llens
Creek Nuclear Froject would be. l1d. Finally, the NRC Stafé tavec
the poeition thnat the Commission’™s guestioning of HLEF e
character and competence should have triggered a motion for & new
contention on +inancial gualifications. ld,

CCANF trusts the Board perceives these NRC sarguments as
frivolous, comtrary to law and logic, and make weignt.

As to prior attempts to introduce the PUD actiorms into the
record, CCANF did attemnt to reopen the record of Fhase 1 to
introduce the FPlL. rulings as evidernce of the character anc
competence of HL%®., The motion for & new contention brinas
together synergistically the forces gf the national nucleear

economy, the PLC order. the Austin lawsuit, and HL&F s financial
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condition as creating & financial situation threetening 1hs

public health ﬁnd caftety. That ons element amorg these forces was
pffered in an entirely d}iferént context is irrelevant to the
timing question raised by the motion for a new contention.

The motion was filed on time, perticularly once
consideration is given to the time needed to research The history
of the rule in order to argue for & waiver.

2. No other means exists to protect CCANF e 1nterests.

The Staf+ mischaracterizes CCANMF e “"rentral concern” as  the
*$inancial health (or asserted lack thereof) ot HLVF" and arcues
thet CCANF shouid bring this matter before the Fublic Utility
Commission o+ Teras, Staff at 7. The FUC does not nave
jurisdiction over the safety of the South Texas Nuclesr Froject.
This jurisdiction is vested in the WRZ. Only the NRL has the
power to deny HLEF am operating license. Frotecting the public
health. and cafety ie CCANF s "cenitral concern,” rather than
HL&P'e +4inancial condition. For that reason, CCANF has come to
the ASLE to seek license denial.

The Applicants argue that CCANF s concerns relate to HL&F s
ability teo finance construction of STNF and that they are
therefore not proper in an operatina license proceeding, i.0.
there i no interest to he protected.

CCANF g motion  is ==t limited to concerns in the
construction phase alone., The construction and operation phases
are not independent of each other and their interaction makes ithe
Applicants’ position inappropriate. This project is only one
third complete. If financial pressures,lead the Applicants to do

lese than excellent work 1in completing the project, the

10



likelithood of poor performance of the plant oo

crecated,

Financizally. the FUC:: retuss] to 1nclude substantial coste

0f construction in the rate pece would put finamncial pressurc on
HLE&F throughout the operating perion, poscsibhly resulting in tne
plant not being shut down for necessary ann even crucial repsins,

ac a recent NRC investigation concluded toank place at Three Mile

4
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leland pricr to the March 1979 accident.

Since no other party has raised these concerng and since the
concerne are of relevance to the operating license ogecisipon,. Lthie
fFactor weighs in favor of admission ot the new contention.

. CCANF will assiet in the developnent of & sound record.

The épplicants and Staff aroue that CCANF ko not
demonstreted that 1t has any special knowlednwe
useful in developing the record. Ano. at i
Eoard rejected & € _milar argument
applied AFor intervenor ststus. Hpuston
(Sputh Texas Froject, Units ! ard 2). LBF=79-10,

(1979).

CCANFE contends that based on its prior participation and the

2. CCANF doee rnot vet have a reference on this investigation
whose resultse were announced durirng the past ten days. &5 the
ztory was relaved hy the media, an NRC 1nvestigator concluded
that data on overheating in the Three Mile Island plant was
$aleified with the knowledge of management 1n order to avold
the expense of shutting down the plant to make repaire. Snould
this report be accurate, then the event stands as proof of the
need for financial gualificatione review generally +or electric
utilities and as support $or the argument that the NRCT inspection
effort cannot detect violations ceused by financial pressures.
When combined with the information flowing $rom the Zimmer plant
about the cut backs on Quality fAssurance made by the utility in
responee to financial pressures, the naws from Three Mile lelanc
confirms the error of the rule and the need for each AELE to be
prepared to waive the rule when circumstances call for doing 0.
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Thie factor favore agmigselo” f tne contention.

e
4, See CLANF Motion at 1é,

. See CCANF Motion at 17.

The €ive factors of 10 C.F.h., Z.716ta) (1) all weich 1m 4avor
0f admicesion of the contention.
111« Conclusiofr
Having demponsetreted adegquate arounds for a waiver ot the
rule o $inancial qualifications review and beirng favored By The
balancing teset for late +1led contentione. COANF 18 entitlec to
have 1te mntion for a new contention granted.
Feenectrully submitteo,
-
Lanny alan Sinkin
Counse! for Intervenar
Citizenc Concerned o TR
MNucl=ar Fower. Inc.
2207 T Nueces
huetin., Teras 78700
o 1 0 AT H=2250



