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Nre dililwe J. Diras APPEAL OF lNlTlA FOl DECISION
Lxecutive Dircctior for Uperations }2”/?'
VeS¢ Huclewr negulatory Comalisslion C??
wasnington, L.C, 20855 £Le g-” 7”"

APPFaly FaOX AN INITIAL FPOIA DI CISICN
Dear Lr. Dirc«s:

5y tuls letter 1 am appealing the initial decision made LY
J.M. Felton, Director, Division of nules andéd Records in response to
wy rreecom of Information act request dated Decenmuer 25, 1982 (POlA-
83-1), copy mttacned. Taoe portion of this initiel decision in question
is toat dcn;ing tne alsclosure of Documents 4 and 5 (as listed in
appenaiXx a of tne declsicn) in their entirety cecause they are purs-
portealy exempt under 5 USC 532(p)(5). The persons responsivle for
tnls Getermination are Mr. Felton andéd Mr. barold he Denton.

S USC 502{0)(5) exempis from aisciosure uunder the P0Ia "inter-
spency or intra-agency memorandums or ietters wilcn woula not oe
avalilaple 0y law to & purty ctner tnan an &pency in litipetion with
the sgency."” This provision hus been interpreted by the cousts to
e fapr more narisow tnan an inltiul reading xouid inacicete. See, €. £
Stoses v _sodjson, 347 F supp 1371 (1372). so, tne Du'QLL<6T proof
Is upon tie agency relying on kxemption S of FUIAe uocor Sxles
ylearing, inc, v Department of Treasury, 471 7 Supp 496 (1..)}.

Uabims Of t AL L':pt...Oﬂ cal \Jnly oe U.Ln. ld “1 t-‘b.f L't LA “(\ J* ‘h u.L.L)
wovanced wld supported oy the Ggency. EPHtLaQ>v‘:g--L7yL, U0 Fed

138 (1988).

Unly certein types of memorandums are exespt unaer 5 USC o0
€ contuining purely factual material are not exenpt; sec Znv
&

sl Protection 1____0_,1_ v iiink, 410 US 73 (1973); General Services
wgministration v SL1.S0n, 410 red 876 (1969); pristol-livers ¢o. v

e s el Mo YT , 424 PF2d 935 (1970); Consumers linion of
IUnited Stutes v Veterens scéministration, 310 F Supp 736 (136)),

Furtowrnore, to be exempt from discleosure, decwnents must e
pert of tne declislion-musing process; i.e., tioey must de¢ both pre-
dueisionas und dellberative in natures falcone v Inturnal e vehue
Service, 473 & Supp 36S (1379). "Predecisiornal™ meuns taat thne
gocumerit must actually be antecedant to the wdeption ol apency policy,
and "selluverative" means tnat it must ve related to the process by
wnicn policies are forumlated. Jorahn v Department of Justice, 591
Fed 703 (1278). "Predecisional™ memoranduss must not oe confused
with post-decisional comnunicutions, which serve to e¢xpluin declslions
elreudy msae. Bristol-Myei's, supra. aslso, in order to ve truly
clussificd us predecisional, thne documents snould reflict personal
opinions ol un individual writer in thne arency rutqcr tnun the policy

‘of the spenecy us & wnole, (oustal States Gusg Cor TPs_ Y Depaprtinent of
L'LP!; 617 F24 854 (1380), rurther, docunents aral prior to a
aecision, out tuen adopted &s un ayoncy's inal oninion, are not

deliverative and ure not protected from discleosure. slcong, supra,
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ihe paruse "svalilaole oy law to & party otacr t{.an an agency

in litijetion with the agetey” hes veen construed to meun &Ly hypo-
taetical party in some type of litigution with the LEENCY. ANCHOYTEEE
24Cg, Irages Councll v Duperiment of jousing and lrven Development,
SE4 F Supp 1256 (1974); Consumers Unlon, suura, Tne "luw" referred to
@cans tae discovery provisions of the Pederal hules of Civil Procedure
(riot the apency's rules ol practice). Snakespeare vo. v uUnited States,
Sbd Fed 772 (1968). Of course, FnuP ¢6(0) 1s interp.tted Lromdly 1in
the interest ol rfull discovery. dlcamun v Teviopr, 229 US 495 (13547).
(The most notaovle exemption in Aule 26(p) is rae wor. -product doctrine,)
licrecver, wnen an agency aas adopted material in an otherwise e€xenpt
document as the basis of & non-exenmpt decision, the adopted nmaturial
108és its imnune status, since such excmption is statutory exception
tC other scctions of & USC b02 (e.g., & USC 552(a)(2)) wnhich require
disclosure. United Stetes v J. 8, §illiams Co., 40< P cupp, 796 (1375).

Finelly, the FOIA was intended to oenefit the puolic Eencrally,
and 1t 1s the effect on the punlic tnat must be welihed in ordering
dlsclicsure. Consumers union, supra. It nas even been neld that docu-
ments normally exenpt unaer & USC 552(0)(5) should ve relcused unless
it is cetermined tnat such disclosure will result in demonstrable narm
to tne puolic interest. Snluman, 64 Fec2d 947 (1977). The ultimate
purpose of 5 USC 552(v)(5) 1s to prevent injury to the quality of th
agency deelslon-making process, Latural nesources Delfense Couneil,
< DUE 80,12s.

Given tals legal vackground, one must compare the ShC's initial
decision regurding POla-83-1 witn the law. 1in order to justiry the
denial of Documents 4 and 5 in their entirety, tae Nnl must wake &
positive snowing tnat: tne material withheld is rnot merely factual;
+t is vota predecislional and deliverative; it would not ve avallabdle
turougn alscovery pursuant to FrCP 26(o) to any party in litigation
with the NaC; and, it 1s not in tne puolic interest to disclose the
material, or its aisclosure would narm the HnC's decision-muking process.

Tae undersigned maintains that taese criterla have not been met
by tae Nav and cunnot oe met, and, therefore, the disclesure of tae
gdocuments is mancated.

in examining the docunents mede aveilable under FPOIA-B3-1, it
18 wpparent tnat tne NnC's decisions regarding the hundling of the
turoine wissile lssue for tne rPerry Nuclear Pcwer Plant OL spplication
D&VE alrcudy veen made and are gerely belng withiheld r'or disclosure
in tne S5:in. UYnus, tney cannot ve said to be predecisional. Furtaer-
mwore, tie motive venind tnese decisions appears not to ove the safety
of tne puvlic, out, rataer, reducing tae repulatory burden on licensees
ané avoiding timc-conswaing independent unalyses of' the turoine missile
problem v; the NhC Stauff, In this circwsstance, public disclosure of
the docwnuents is mandated under 5 USC 552(a)(2)(8) and (C), and under
the principle glven in Shlexman (supra). Indeed, puvlic disclosure
of thls information would Imorove tihe quality of tiae NiC's decision-
WaKINE Process oy meking it nore resporsive to tne punlic interest,
ratioer tnan the private interests ol licensues,



.in fect, 1t appears toat the NAC Stuff is even withiolding
vital information from the aCuS. Sufiice it to say that such
cenavieor 18 inconsistent with tae american tradition of hlgpnly
valuing tne puclic's rignht to Anow. It nas oeen neld that Exemption
S of the PUla involves calancing of the govermment's rigat of pri-
vilege and tne puollc's rignt tc xnow. agencles should net ve
required to "operate in a fishuowl," wnd the puvlic dealing with
agenclies snould not nave to "operute in a carkroom." American Mail
Line Ltd. v Gulick, 411 Fid €96 (1969)., (n the other hand, one cannot
nelp but recall an cld saying taat sunsnine (cf. Surshine Law) is
the best natural disinfectant, phenol tae vest cnemical disinfectant,
and puoliclity tne vest moral disinfectant. Having witnessed the parude
of regulutions, gecisions, and policles maude uy the HRC in tne pest ©
yeArs, tne undcrsigned oplnes tast tne HhC 1s rlirting too clcsely
witsn tone promotion of rnuclear encrgy, an asctivity foroldden by thae
Lnergy neorganization act of 1974, &nd that a 1ittle surshine and
puplicity is nieded to rectify this situstion and tc return tne NaC
to its statutory role as a protector of tne public interest in which
the puvlic can nave coni'idence.

Tous, it must oe concluded toat the documents requested in ~0Ia-
83-1 wust pe provided in accordunce witn tne luws ol the Unlted Stutes.

Sincerely,

Lwn T Kot
A K AT~

Susan L. Alatt

UCiE nepresentative
8275 Funson id.
Mentor, OH 440860
(216) 255-3158




