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STATEME!TT OF RELEVANT FACTS

Intervenors, Natural Resources Defense Council, Inc. and the Sierra Club,
set forth herein only those facts and items of procedural history necessary
for review of the exceptions to the ASLB Partial Initial Decision (Limited
Work AuJdworization) filed by Intervenors on March 18, 1983. Additional

procedural history of this proceeding can be found in United States Department

of Energy, Project Management Corporation, Tennessse Valley Authority (Clinch

River Breeder Reactor Plant), LBP-83-  , 17 NRC _ , Partial Initial Decision
(Lamited Work Authorization) (February 28, 1983) pp. 1-12Y/

On January 11, 1982, Applicants filed a motion to reopen the Clinch River
Breeder Reactor construction permit and limited work authorization
proceedings, which had been suspended on April 25, 1977 by request of the
Administration. The Natural Resources Defense Council, Inc. and the Sierra
Club, which had heen granted leave to intervene in 1975, submitted a Revised
Statement of Contentions and Bases on March 5, 1982. Following a prehearinc
conference, the Board issued an Order Following Conference With Parties on
April 14, 1982, admitting Intervenors' Contentions 1 through 11 (as
reaumbered), but, inter alia, denying Intervenors' Contentions 17 snd 22. On
April 22, 1982, the Board issued another Order Following Conference With
Parties, which, over Intervenors' strong objections, deferred the litigation
of Intervenors' Contentions 1(b) and 3(a) to the construction permit
proceedings, and severely limited the scope of the remainder of Intervenors'
Contentions 1, 2, and 3, which deal primarily with the issues of core

disruptive accidents and site suitability. Intervenors appealed this Order to

1/ The Partial Initial Decision will hereinafter be cited as Opinion ’
ASIB Findings of Fact , or ASLB Conclusions of Law .




the Comnmission in a June 11, 1982 "Petition to the Commission to Exercise
Their Inherent Supervisory Authority to Delineate the Scope of the Limited
Work Authorization Proceeding for the Clinch River Breeder Reactor," which was
denied as interlocutory on November 17, 1982.

In the April 14 Order Following Conference With Parties, the Board also
granted the bulk of Applicants' March 29, 1982 and April 2, 1982 Motions for a
Protective Order. These actions served to severely restrict Intervenors'
discovery on Contention 4, which questions the adequacy of safeguards and
security measures at the CRBR and its supporting fuel cycle. On May 27, 1983,
the Board granted another Motion by Applicants for a Protective Order, and
prohibited discovery relating to certain environmental impacts of obtaining
plutonium for CRER fuel. On July 30, 1982, the Staff issued a 400-page Draft
Supplement to the 1977 Final Environmental Statement on construction and
operation of the CRBR ("Draft Supplement"). The Draft Supplement contained an
entirely new chapter, Appendix J, which set out probabilistic estimates of the
probability and consequences of CRER core disruptive accidents, -l2spite the
Staff's previous statements that it would not use such probabilistic estimates
at the LWA stage.

On July 29, 1982 Intervenors filed a "Motion to Reconsider Rulings on
Content.ions, " which was prompted by the expanded scope of the Draft
Supplement. The Board denied this motion, retaining its earlier ruling
deferring contentions 1(») and 3(a) and holding that details of the CRBR
design are beyond the scope of the LWA ptoceeding.g./

On August 23, 1982, and again on September 9, 1982, Intervenors moved to

strike portions of Applicants' testimony and exhibits that dealt with the

2/ Order Following Conference with Parties, August 5, 1982, at 6.
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details of the CRER design. The Board denied both motions, claiming for the
first time that CRBR design details are admissible for an "illustrative"
purpose. (Tr. 1295-1350; Order, September 27, 1982). The Board also denied
two motions, made by Intervenors on August 23 and October 20, 1982, to qualify
Dr. Thomas B. Cochran as an expert interrogator under 10 CFR § 2.733. (Tr.
1244-46; Order Regarding Procedural Motions, November 1, 1982).

During the hearings, the Board granted Applicants' and Staff's motions to
strike large portions of Intervenors' prefiled written testimony, specifically
Intervenors' Exhibits 3, 4, 12 and 13. (Tr. 2810-71; 3051-99:; 3767-88; 3870-
86; 3887-3992; 4478-4524; 4572-82; 4591-94; 4603-10; 4924-44; 7094-7104).

On February 28, 1983, the Board issued a Partial Initial Decision, 17
NRC _ (1983), which authorized the issuance of a Limited Work Authorization-1
to Applicants. On March 18, 1983, Intervenors filed with the Appeal Board in
a timely manner a list of 10l substantive and procedural exceptions to the
Partial Initial Decision. Pursuant to 10 CFR § 2.762, Intervenors hereby
submit a brief in support of these exceptions.d

4/
Exceptions 1-37, 78-79, 81-83, 90, 99
ASLB Opinion, pp. 16-30
ASLB Findings of Fact, paragraphs 1-40
ASLB Conclusions of Law, paragraphs 4-7
Intervenors' Proposed Findings of Fact, paragraphs 1-132
Intervenors' Proposed Conclusions of Law, paragraphs 1-14

; 4 Intervenors' Contentions 1, 2, and

3/ It is our hope that the Appeal Board, in fulfillment of its obligation to
review the entire record, will give particular attention to Intervenors'
detailed ard comprehensive proposed findings of fact, which track the
evidentiary record anl explain our arguments in detail.

4/ A list of Intervenors' Contentions is provided in Attachment A.



Susmary

In Contentions 1, 2, and 3, Intervenors maintain that neither Applicants
nor Staff have provided reasonabie assurance that, based upon all the
available information and review to date, the proposed site is a suitable
location for a reactor of the general size and type as the CRBR, fram the
standpoint of radiological health and safety under the Atomic Energy Act, 10
CFR Part 100, and other Commisaion rules axd regulations. 10 CFR
§50.10(e)(2). The Board erred in explicitly declining to resolve the core
disruptive accident issue to the extent recessary for an LWA determination, in
disregarding and failing adequately tc confront evidence demonstrating that
core disruptive accidents are in fact credible and that the site is
usuitable, in misapplying the burden of proof, and in denying Intervenors the
opportunity to litigate the crucial issues of systems reliability and
probability risk assessments. In fact, it is difficult to tell from the
Partial Initial Decision that Intervenors participated at all, let alone as a
full, active participant for almost four years.

A. Contentions 1 and 3

Exceptions:

1. The Board erred in failing to resolve Intervenors'
Contention 1(a); that is, whether core disruptive accidents should
be considered credible and treated as design basis accidents for
the purpose of site suitability analysis under 10 CFR 50.10(e)(2)
and Part 100. (Opinion, p. 22).

3. The Board erred in concluding that it did not need to find
at this juncture (the LWA-1 proceeding) that the CRBR will be built
and operated in a manner that precludes the necessity for
considering CDAs within the design basis. (Opinion, p. 22).
It is undisputed that the Roard must make two crucial sets of findings
before it can issue a limited work authorization for the Clinch River Breeder

Reactor. First, the Board must make all the environmental findings required

by 10 CFR §§51.52(b) and (c) to be made prior to issuance of a construction



permit for the facility, including a detailed cost/benefit analysis. Second,
the Board must determine that, "based upon all the available information and

review to date" there is reasonable assurance that the proposed site is a

suitable location for a reactor of the general size and type proposed fram the
standpoint of radiological health and safety considerations under the Atomic
Energy Act, 10 CFR Part 100, and other Conmission requirements. 10 CFR §
50.10(e)(2) (emphasis added).

The second issue--that of site suitability--has heen described as "the
most critical decision" facing the Cammission. Union of Concerned Scientists

v. Atomic Energy Camission, 499 F.2d 1069, 1090 (D.C. Cir. 1974). Under 10

CFR Part 100, the Applicants must, among other things, determine the
radiological impact upon nearby residents of an assumed fission product
release ("source term") fram the CRBR core, based upon a major accident with
consequences greater than those from any accident considered credible. 10 CFR
§ 100.11(a), n.l. The purpose of this site suitability source term ("SSST")
analysis, as explained by the original Notice of Proposed Guides for 10 CFR
Part 100, is to "avoid serious injury to individuals offsite if an unlikely,
bit still credible, accident should occur." 26 Fed. Reg. 1224 (Feb. 11,
1961).

In the case of the CRBR, unlike light water reactors ("LWR"s), the
Cammission has no standardized source term to plug into the analysis, since it
has had no previous experience licensing LMFBRs under 10 CFR Part 100.
Instead, each of the parties proposed a CRBR source term which it claimed
bounds the consequences from any credible CRBR accident. The Board has two
ways of determining which source term is appropriate.

First, the appropriate source term can be established on the basis of a

full safety review determining which CRBR accidents are in fact credible. If



such a review, or any part of such a review, is available, this approach
should be used, since 10 CFR § 50.10(e)(2) requires use of all available

information and review to date in analyzing site suitability. If the safety

review is not camplete, or if the Board is unable to determine the credible
accident issue with reascnable assurance, as is the case here, there must be a
finding that the assumed source term is sufficiently conservative to bound the
potential credible accidents still under review. In all cases Intervenors
found where a site suitability issue remained unresolved at the LWA stage,

Liceising Boards were cureful to usa the most conservative assumptions to

ensure site suitability, no matter how the issue was ultimately resolved.

See Union of Concerned Scientists, supra, 499 F.2d at 1099 ("The AEC has

chosen to employ a most conservative (drastic) assumption in determining site
suitability...."). Even more conservatism thar usual i3 required in the case
o/ a f'~st-of-a-kind reactor such as the CRBR. 10 CFR § 100.2(b).

In the instant case, the Board has not yet resolved the question of
whether core disruptive accidents ("CDAs") should in fact be considered
credible, and thus included within the design basis of the CRER.Y After
receiving several hundred pages of evidence on this issue, the Board stated
that it "is not persuaded by evidence of record to date...that the CRBR will
be built and operated in a manner that precludes the necessity for considering
CDAs within the design basis." (Opinion, p. 22). The Board instead foresaw a
heavy burden upcn all parties at the construction permit hearings to provide
sufficient evidence to resolve this question. (Id.). Without a resolution of
this issue or a full safety review, however, the Board can have reasonable

assurance that the source term is adequate only if it is set at a sufficiently

5/ Staff uses the terms "credible," and "design btasis" interchangeably.
(Tr. 2172; 2457].




oonservative level. Yet the source term is clearly not bounding of CDA
releases. (Tr. 3063-68). In fact, the Staff has candidly admitted that a
finding by the Board that CDAs are credible would require a completa reworking
of the site suitability source term analysis. (Tr. 2274). Without an SSST
analysis, the site could hardly be found suitable under 10 CFR Part 100.

The Board has thus utterly failed to resolve the most crucial issue
presented tc it in this proceeding. Its claim that it does not need to
resolve the CDA issue "at this juncture" is clearly in error. The Board has
to have some basis for assurance that the site is suitable. In this case, the
Board found that the evidence is insufficient for it to resolve this crucial
issue. This absence of evidence requires a finding against site suitability,
since the Applicants have the burden of proof. 5 U.S.C. § 556(d): 10 CFR §

2.732. See, e.g., Department of Water and Power of the City of Los Angeles

(Malibu Nuclear Plant Unit No. 1), Docket No. 50-214, 3 AEC 179, 182-185

(1967); Tennessee Valley Authority (Hartsville Nuclear Plant, Units 1A, 2A, 1B

and 2B), ALAB-463, 7 NRC 341, 356, 360 (1978). Moreover, the magnitude of the
burden of proof depends upon the gravity of the matters in controversy

Virginia Electric & Power Campany (North Anna Power Station, Units 1, 2, 3,

and 4) ALAB-256, 1 NRC 10, 17 n. 18 (1975), which, in this instance, makes it
a very heavy burden of proof indeed. Applicants have simply failed to meet
this burden.

The Board cannot duck the issue by claiming it will be resolved in the
construction permit proceedings. The LWA-1 regulations vequire "reasonable
assurance” that the site is suitable, a concept which "must be sensibly,

though severely, applied." Power Reactor Development Company, Docket No. F-

16, 1 AEC 128, 146 (1959). At least one Licensing Board has equated

"reasonable assurance" with "a clear preponderance of the evidence"



standard. Virginia Electric and Power Campany (North Anna Power Stationm,

Units 1 and 2}, LBP-74-49, 7 ABC 1183, 1190 (1974). That standard has simply
not been met here, regardless of what transpires at the construction permit
hearing.

Furthermore, while site suitability findings at the LWA stage are
generally based on a reactor of the general size and type proposed, rather
than on the proposed reactor, that distinction is meaningless in the case of
CRBR because no reactor of the general size and type proposed has ever been
licensed under 10 CFR Part 100. The Board has no experience whatsoever which
provides reasonable assurance that its partial initial decision on site
suitability will stand up after more thorough safety review. It cannot rely
on standardizad assumptions derived from LWR experience.

Finally, the Board's deliberate refusal to decide the source term issue
runs counter to years of LWR licensing precedent, in which LWA findings are
"based upon all the available information and review to date," as required by
10 CFR § 50.10(e)(2). Virtually every Licensing Board has endeavored to
conduct the site suitability analysis at the LWA stage to the fullest extent
possible in order to provide certainty to applicants, camplete its
environmental findings (with which many site issues are intertwined) and

expedite the entire hearing process. See, e.g., Tennessee Valley Authority

(Yellow Creek Nuclear Plant, Units 1 and 2), LBP-78-7, 7 NRC 215 (1978). In
this case, by failing to resolve the issue of whether the source term is
sufficient, the Board does not provide a sufficient basis for its finding of
LWA site suitability, and its findings are not based upon all the available
information and review to date. The site suitability finding must, therefore,

be reversed.



Exceptions:

8l. The Board erred in limiting the scope of Intervenors'

Contention 1(a) at the LWA-1 stage. (Order Following Conference

With Parties, April 22, 1982, at 2-4).

83. The Board erred in limiting the scope of Intervenors'
Contention 3(b)-3(d) at the LWA-1l stage. (Order Following
Conference With Parties, April 22, 1982, at 6-7).

90. The Board erred in denying Intervenors' July 29, 1982

“Motion to Reconsider Rulings on Contentions". (Order Following

Conference With Parties, August 5, 1982, at 6).

In its April 22, 1982 Order, the Board severely limited the scope of
consideration of Intervenors' Contentions 1(a) and 3(b)-3(d) at the LWA-1
stage. Contention l(a) argues that neither Applicants nor Staff have produced
sufficient reliable data to support exclusion of CDAs from the design basis.
Contentions 3(b)-3(d) concern the Staff's and Applicants' inadequate analysis
of CRBR potential accident initiators and sequences, including core melt,
sodium-concrete interactions, and human error contributions. The Board,
accepting in toto the arguments of Applicants, limited the scope of those
contentions to a consideration of "whether it is feasible to design CRBR to
make HCDAs sufficiently improbable that they can be excluded from the envelope
of design basis accidents for a rea<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>