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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION Sg

Uj|cfRbbCc

Before the Atomic Safety and Licensing Board

.

In the Matter of )
)

Philadelphia Electric Company ) Docket Nos. 50-352
'

) 50-353
(Limerick Generating Station, )

Units 1 and 2) )

APPLICANT'S ANSWER TO " PETITION FOR
ADDITIONAL INVERVENTION CONTENTION"

FILED BY AIR AND WATER POLLUTION PATROL
!

Preliminary Statement

On February 28, 1983, Philadelphia Electri c Company

(" Applicant") received an undated petition filed by the Air

and Water Pollution Patrol ("AWPP") requesting that the

Atomic Safety and Licensing Board (" Licensing ' Board" or

" Board") admit into this proceeding a late-filed contention

concerning what AWPP calls the "Three Mile Island Test of

Capability." The matters set forth in the AWPP petition are
.

not in the nature of a contention, but seek instead the

adoption of a new standard applicable to the entire nuclear

industry and therefore constitute a prohibited challenge to

the regulations of the Nuclear Regulatory Commission ("NRC"

or " Commission"). Moreover, the " contention" is totally

lacking in the specificity and factual basis required by the

Commission's regulations and is inexcusably late. The
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petition to admit this " contention" should therefore be

denied.

Argument.

It is well settled that in order to be admitted into a

licensing proceeding, a contention must set forth the

matters to be litigated with reasonable specificity and must

provide a factual basis for the contention.d It is also

well established that general concerns about the nuclear

industry or mere recitations of generic safety issues are
<

not sufficiently specific to meet these criteria.- 2,/ Broad

challenges which merely question the sufficiency of an

applicant's program as stated in the application lack the

requisite specificity.--

J/ See 10 C.F.R. S2.714; Offshore Power Systems
(Manufacturing License for Floating Nuclear Power
Plants), LBP-77-48, 6 NRC 249, 250 (1977) ;' Tennessee
Valley Authority (Browns Ferry Nuclear Plant, Units 1
and 2), LBP-76-10, 3 NRC 209, 211 (1976); Cleveland
Electric Illuminating Company (Perry NucMar Power
Plant, Units 1 & 2), Docket Nos. 50-440 OL, 50-441 OL,
"Special Prehearing Conference Memorandum and Order"
(July 28, 1981) (slip op. at 11-14); Pennsylvania Power
& Light Company (Susquehanna Steam Electric Station, -

Units 1 and 2), Docket Nos. 50-387, 50-388, " Memorandum
and Order on Pending Motions and Requests" (July 7,

| 1981) (slip op. at 4).
I

-2/ Browns Ferry, LBP-76-10, supra, 3 NRC at 212; Illinois
Power Company (Clinton Power Station, Units 1 and 2),
Docket Nos. 50-461 and 50-462-OL, " Memorandum and
Order" (May 29, 1981 (slip op. at 6, 11-14).

3/ Public Service Company of Oklahoma et al. (Black Fox__

Station, Units 1 and 2), Dockets STN 50-556 CP and
50-557 CP, " Memorandum and Order (Rejecting
Intervenors' Proposed Hydrogen Control Contention) "
(January 11, 1982) (slip op at 3).,
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The proposed contention suffers from these very
.

~ defects. The matters- which AWPP -proposes to litigate
.,

;. pursuant to its " contention" are not clearly set forth in
1

its petition and lack the requisite specificity, in4

{ . violation of 10 C.F.R. S2. 714 (b) . .AWPP merely asserts.that

its contention " concerns" a proposed "Three Mile Island Test

of Capability." No factual basis for this contention is

provided. The petition simply contains a number of

unsubstantiated comments concerning the Three Mile Island

facility which are irrelevant to the instant proceeding. It

attempts to explain AWPP's "Three Mile Island Test of

; Capability" by asserting that "having failed to remove the

life-threatening situation, the nuclear establishment (which

includes the Applicant) must be first required to pass the

TMI Test of Capability, namely, to safely and completely

clean up the crippled TMI-2 reactor... before any yet

unlicensed _ reactor in Pennsylvania -(or the U.S.) is granted

an operating license."

Essentially, then, the relief sought by AWPP is the
.

adoption of a new legal standard which would require the

licensing process to be held in abeyance pending the
.

" complete and safe" cleanup at Three Mile Island, and the

application of this new standard to Limerick. Whatever the

merits of such a petition, however, the Limerick proceeding

J/ AWPP Petition at 1.
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is simply not.the proper forum for its disposition. As AWPP

states, its concern relates to "a generic nuclear reactor

problem". 5/ The relief sought is therefore available only

by rulemaking and clearly beyond the authority of this

Licensing Board. For these reasons, the petition

constitutes an impermissible attack on the Commission's

regulations. See Metropolitan Edison Company (Three Mile

Island Nuclear Station, Unit No. 2), ALAB-456, 7 NRC 63, 67

n.3 (1978); Northern States Power Company (Tyrone Energy

Park, Unit 1), ALAB-464, 7 NRC 372, 375 (1978); Potomac .

Electric Power Company (Douglas Point Nuclear Generating

Station, Units 1 and 2), ALAB-218, 8 AEC 79, 89 (1974).

The " concerns" of AWPP relating to Three Mile Island

are in any event irrelevant to the Limerick proceeding. The

proposed contention fails to "specify the particular

features" of any requirements at issue and to ' " show the

nexus of these features" as they relate to Limerick. S To

the extent that the proposed contention seeks to litigate

" psychological stress," such contentions have routinely been
-

denied. E.g., Cleveland Electric Illuminating Company

(Perry Nuclear Power Plant, Units 1 & 2), Docket Nos. 50-440

OL, 50-441 OL, " Memorandum and Order" (August 30, 1982).
|
|

5/ Id.

_6/ Long Island Lighting Company (Shoreham Nuclear Power
Station, Unit 1), Docket No. 50-322 OL, " Memorandum and
Order" (July 7, 1982) (slip op. at 6).

|
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The proposed contention must also be denied as

inexcusably late. The proponent of a late-filed contention

has an extremely heavy burden of proof in showing that the

3 contention should be admitted pursuant to the criteria set
1

forth in 10 C.F.R. S2.714 (a) . 7/ AWPP has not even

addressed these factors. Moreover, AWPP itself emphasizes

that the situation at Three Mile Island which it addresses

in-its pleading has existed for the past four years. AWPP

has presented no reason why this contention could not have

been filed on a timely basis for consideration by the
.

Licensing Board at the initial prehearing conference in

January 1982. AWPP has thus not shown goo'd cause for its

failure to file this contention in a timely manner.
;

Further, AWPP has failed to show that it can assist the

Board in developing the record as to such an amorphous

contention. AWPP has not shown how it intends t'o litigate

this late contention as is required by the Appeal Board in

the Grand Gulf proceeding.-- ! In short, AWPP has the burden

.

J/ Mississippi Power & Light Company (Grand Gulf Nuclear
Station, Units 1 and 2), ALAB-704, 16 NRC (December
8, 1982) (slip op. at 9); South Carolina Electric and
Gas Company (Virgil C. Summer Nuclear Station, Unit 1),
ALAB-642, 13 NRC 881, 885 (1981), aff'd sub. nom,
Fairfield United Action v. Nuclear Regulatory
Commission, 679 F.2d 261 (D.C. Cir. 1981).

8/ ALAB-704, supra, slip op, at 9-10.
,
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of proof in seeking admission of a late-filed contention and
,

has not even addressed the issue.

Conclusion

For the reasons discussed above, the late-filed

contention proposed by AWPP should be denied.

Respectfully submitted,

CONNER & WETTERHAHN, P.C.
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/s . - 39
Yroy . Conner, Jr. *>
Robert M. Rader

Counsel for the Applicant

March 11, 1983
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of )
)

Philadelphia Electric Company ) Docket Nos. 50-352
) 50-353

(Limerick Generating Station, )
Units 1 and 2) )

CERTIFICATE OF SERVICE
,

I hereby certify that copies of " Applicant's Answer to
' Petition for Additional Intervention Contention' filed by
Air and W7ter Pollution Patrol" dated March 11, 1983, in the
captioned matter have been served upon the following by
deposit in the United States mail this lith day of March,
1983:

Judge Lawrence Brenner (2) Docketing and Service Section
Atomic Safety and Licensing Office of the Secretary

Board U.S. Nuclear Regulatory
U.S. Nuclear Regulatory Commission

Commission Washington, D.C. 20555
Washington, D.C. 20555

Ann P. Hodgdon, Esq.*
Judge Richard F. Cole Elaine I. Chan, Esq.
Atomic Safety and Licensing Counsel for NRC Staff

Board. Office of the Executive
U.S. Nuclear Regulatory Legal Director

Commission U.S. Nuclear Regulatory
Washington, D.C. 20555 Commission

Washington, D.C. 20555 -

1 Judge Peter A. Morris
Atomic Safety and Licensing Atomic Safety and Licensing

Board Board Panel
U.S. Nuclear Regulatory U.S. Nuclear Regulatory

Commission Commission
Washington, D.C. 20555 Washington, D.C. 20555

.

Atomic Safety and Licensing Philadelphia Electric Company
Appeal Panel ATTN: Edward G. Bauer, Jr.

U.S. Nuclear Regulatory Vice President &
Commission General Counsel

Washington, D.C. 20555 2301 Market Street
Philadelphia, PA 19101
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Mr. Frank R. Romano Walter W. Cohen, Esq.
61 Forest Avenue Consumer Advocate Office of |

Ambler, Pennsylvania 19002 Attorney General I
'

1425 Strawberry Square
Mr. Robert L. Anthony Harrisburg, PA 17120
Friends of the Earth of

the Delaware Valley W. Wilson Goode
-P. O. Box 186 Managing Director
103 Vernon Lane City of Philadelphia
Moylan, Pennsylvania 19065 Philadelphia, PA

Mr. Marvin I. Lewis Steven P. Hershey, Esq.
6504 Bradford Terrace Community Legal
Philadelphia, PA 19149 Services, Inc.

Law Center
Judith A. Dorsey, Esq. North Central Beury Bldg.
1315 Walnut Street 3701 North Broad Street
Suite 1632 Philadelphia, PA 19140
Philadelphia, PA 19107

Donald S. Bronstein, Esq.
Charles W. Elliott, Esq. 1425 Walnut Straet
123 N. 5th Street Philadelphia, PA 19102
Suite 101
Allentown, PA 18102 Mr. Joseph H. White, III

8 North Warner Avenue
Mr. Alan J. Nogee Bryn Mawr, PA 19010
3700 Chestnut Street
Philadelphia, PA 19104 Dr. Judith H. Johnsrud

Co-Director, ECNP 433
Robert W. Adler, Esq. Orlando Avenue State
Assistant Counsel College, PA 16801
Commonwealth of Pennsylvania

DER Robert J. Sugarman, Esq.
505 Executive House Sugarman & Denworth
P.O. Box 2357 Suite 510
Harrisburg, PA 17120 North American Building

121 South Broad Street
Thomas Gerusky, Director Philadelphia, PA 19107 -

Bureau of Radiation
Protection James M. Neill, Esq.

Department of Environmental Box 217
i Resources Plumsteadville, PA 18949

Sth Floor, Fulton Bank Bldg.
Third and Locust Streets Director Pennsylvania
Harrisburg, PA 17120 Emergency Management Agency

Basement, Transportation
and Safety Building

Harrisburg, PA 17120

'

.

Robert M. Rader
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